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F*HE PraZical Regifter; or, A general 4bridgment of the Law relating to the Practice of the 
| ſeveral Courts of, Chancery, King's Bench, Common Pleas, and Exchequer ; digeſted by 
Way of Common Place, under alphabetical Heads, with great Variety of Cafes extracted from the 
Reports and Statutes, together with all the Rales of the ſaid Courts, By John Lilly, Gent. 
In Two Volumes, Folio. To which is added, A Supplement continuing the Rules of the ſaid 
reſpective Courts, and containing all ſuch Acts of Parliament and adjudged Caſes, made and 
reported ſince the firſt Publication of this Edition, as any Ways relate to the Practice of the ſaid 
Courts Price 2/. 105. | 
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Notes of Caſes in Points of Pradtice, taken in the Court of Common Pleas at Weſtminſter, from 


Michaelmas Term 1732, to Hilary Term 1754, (incluſive) With a Table, Containing the 
Names of the Cafes, and an Index of the Principal Matters. By Henry Barnes, one of the 


Secondaries of the ſaid Court. In Two Volumes, Ottavo, Price 113. 


An Inflitute of the Laws of England; or, The Laws of England in their natural Order accord- 
ing to common Uſe. Publiſhed for the Direction of young Beginners or Students in the Law, and 
of others that defire to have a general Knowledge in our Common and Statute Laws. In Four 
Books, by Thomas Wood, LL. D. and Barriſter at Law. The Eighth Edition, with great Addi- 
tions from the new:Reports, and the Statutes to the preſent Time. In Folio, Price 1/. 5 . 


The Attorney's practice in the Court of King's Bench; or, An Introduction to the Knowledge of 
the Praftice of that Court, as it now ſtands under the Regulation of ſeveral late Acts of Parlia- - 


ment, Rules and Determinations of the ſaid Court: With Variety of uſeful and curious Precedents 

in Englih, ſettled or drawn by Counſel, and a complete Index to the Whole. By a Gentleman of 

the Inner Temple. The Third Edition, with large Additions, in Two Volumes, Octavo, Price 12 5. 
The ſame in the Court of Common Pleas. Two Volumes, Octavo, Price 12 5. 


S ions Caſes adjudged in the Court of King's Bench, chiefl y touching Cerelements, from the latter 


End of Queen 4npe's Reign to the preſent Time; with two Tables. The Second Edition cor- 
reed, in Two Volames, Octavo, Price 103. 5 


A PraQtical Treatiſe of Fines and Recoveries, Containing a greater Variety of correct Precedents 
of all Kinds of Fine and Reconeries, tlran ever yet Publiſhed, with the Methods of paſſing them, 


vot only in the Commön Form, but where they vary. Together with plain and eaſy Inſtructions 


for Drawing, Entring and Paſlivg them thro” the ſeveral Offices: Including alſo Caſes determined 


touching Fines and Recoveries, from the Ancient and Modern Reports and Law Books of the beſt 


Authority; allo the Statutes concerning them until this Time. Reviſed and Corrected by a Gen- 


tleman of the Inner Temple, ſome time Clerk in the Office of one of the Prothonotaries of the Court 
of Common Plas... In Octavo, Price 5 5. 3 — . ares 


Jacob's Complete Court-keeper ; or, The Land Steward's Aſſiſtant; Containing the Nature of 


Courts Leet and Courts Baron, and the Manner of holding them, and Courts of Survey; the 


Manner of keeping the Court Baron for trying of Actions; Precedents of Declarations and Plead- 
ings, Contracts, Athgnments, Mortgages, Oc. The Power and Authority of the Lord and of the 
Steward, and the Privilege of the Tenants; with Variety of Law Caſes, Rentals, Stewards Ac- 


counts, Fees, fc. The Fifth Edition, with Additions, from the lateſt and beſt Reports, In 
Oct avo, Price 65. | | Xs 


The Accompliſhed Conweyancer ; Containing the Nature and Kinds of Deed; and Inflruments 
uſed in Conveyancing ; and alſo all Manner of Precedents made Uſe of in Conveyancing, under the 


| omg of Bargain and Sale. The Second Edition with Additions, in Three Volumes Octavo, 
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A Collection of Exg/zb Precedents, relating to the Office of a Juſtice of Peace; Conſiſting of 
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The Eighth Edition carefully reviſed, ſome Errors in the Text of the laſt 


Edition corrected, and the Writs accurately tranſlated into ENGLISH, 
By an ABLE HAND. 


To which IS . 


A C O M M E NT AR v. 


CON TAINING 


Curls NoTEzs ad OBSERVATIONS on the moſt a. and 
uſeful WRITS, which Illuſtrate and Explain many doubtful and 


abſtruſe Caſes and Points in the Original. 


By the late Lord chief Juſtice HALE. 
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With a New and Exact Tà BLE of the moſt material Things contained therein, 
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In the SAVOY: 


Printed for HENRY LinToT, Law-Printer to the King's moſt Excellent Majeſty ; and Sold by 
J. ShuckBURGH, at the Sun next Richard's Coffee · houſe in Fleet. frcet. 
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[| Annotations, and Notes added to this Edition, are, 
L 'chiefly of two Kinds, a ed by two ſeveral, 
Hands, pig. The gy ly of Relerences'19, 
the Year-Books, and Leports, arg, ſet) a, 

1 Wapnan 


194 37 


w- 


aM, Who 1 ured one of the, 1 20 

3 a * 6 12 | 33S 1 bs : & "4 'S . n 
of the Kings Bench, ame 1660. The other. being 
very curious molt re- 
mark 


d, Chic 
1. 


M. 4 65 IR 0 
y 1671. Was, 


and as theſe illuſtrate and explain many doubttul and 
abſtruſe Caſes and Points in the Original, ſo the whole 
may well be denominated, Sir Matt. Hale's Commentary 
on Fitz- Herbert's Natura Brevium. f 
E A 5 


The Editor of this Edition to the Reader. 
As to the Subject Matter of theſe Annotations or 


8 


„5 * 4 t 


Commentaries, the Neader may obſerve Sir MarrREW“s 
chief Regard therein was to illuſtrate and explain ſuch 


Writs as relate to the following Particulars: 


I. To the Church and Church Mn. 

II. To the Regal State and Government. 
III. To real Rights or Eſtates in Lands or Offices. 
IV. To perſonal Rights in Goods and Chattels. 
V. To the Method of Proceſſes and Proceedings. 


And thereforè we find his Annotatioris larger and 
fuller on ſuch Writs, as do reſpectively relate to any 
of theſe Heads. 8 RY 


oY — - 
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What remains to be Obſetved as to the preſent Edi- 
tion, is, that it has been carefully examined with the 
Original, that the References, and Caſes cited have 
berg cbtected by A Boks refeng 70; and that the 
Obſervatibns a 4 Annotations have been duly placed 
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and diſtributed utider their reſpective Paragraphs, with. 
© % SS, 9 $344 * 15 Nen 7 Diete 5 5 0 * 2 f | 
proper Marks referring to the Subject Matter, Word or 


Soritence ro which they do reſpediyely elne. 
© This Book ma well be fa ro contain a complete 
Body of the Common Law, and that not only in its 
Theory and Judicial Part ; but 'alfo in its Praxis and 
Method of Proceedings, from the Forming of the Writ 
or Action, to the Judgment and Execution had there- 
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Compoſed by the Reverend JupesB . 
Mr. ANTHONY FITzZ-HERBERT. 


N every ART and SCIENCE there are certain Rules and 
1 Foundations to which a Man ongee to give Credit, and which | 

he cannnot deny. 

In like Manner there are divers Maxims yy Fundamentals in 
the Knowledge of the Common Laws of the Land, which a Man 
ought for to believe very neceſſary for thoſe who will underſtand 
the ſame Law, eſpecially at the Beginning of their Studies; for 
upon thoſe Fundamentals the whole Law doth depend. For which 
Purpoſe, in Time paſt there was compoſed a very profitable Book, 
called The Regiſter, which doth contain ſundry Principles, by 
which he muſ} be well inſtructed who would ſtudy the Law. And 
alſo for that Purpoſe was there compoſed by a Learned Man, a 
Book called Natura Brevium, which Book doth declare and ſet 
forth the Diverfities and Natures of many Original Writs, with , 
their Proceſs; which Book helped much to the Underſtanding not 
only of The Regiſter, but alſo of the Law of the Land. But 


 becguſe: of late Time that Book hath been tranſlated into the 
A 2 Engliſh 


The PREFACE 


Engliſh Tongue, and many Things are therein which are not ac 
cording to the Law of the Land, and many other Things are 


omitted which are very profitable and neceſſary for the Under» 
| ſtanding of the Law; for that Cauſe is this Work compoſed and 
publiſhed, wherein, 7 f there be any Thing againſt the Opinion of 
the Sages who have the A iniſtration of the Laws, the Requeſt 
of him who hath taken the Pains to make the Treatiſe is, that 
they would correct and amend the r as they Ju ſee £004, 
according to the Law. 
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Contained in the enſuing TREATISE. 
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CCEDAS ad Curiam, Page 42 
Account 266 


Admenfurat. Paſture 290 


Admenſurato Dotis 348 
Ad admittendum Clericum 89 
Ad quod Damnum 509 


Alienation ſans Licence de Roy 404. 
Annuity” + 356 
Annua Penſio WY 528 
Aiel ou Beſaiel 507 
Apoſtata capiend' 533 
Aſſiſe de Novel Diſſeiſin 409 
Aſſiſe de Darrein Prefentment 71 


Aſſiſe de Mort d' Aunceftor 4 


Aſſiſe de Nufance 426 
HA © 2 Iii * 
113. | 


Aſſociation in Aſſiſe Page 431 


Attaint 241 


Attornat. fac. vel recipiend. 367 


Attachment NE. 


Audita Querela 2233 
Audiendo & Terminando! 2 53 
Auxilium ad Filium Militem faciend. 

vel Filiam maritand. _ 187 


C. 


CR Matrimonii prælocuti 471 
De Cautione admittenda 145 
Ceſſavit 478 
Certificate fur Aſſiſe ſue 421 
Certiorari a remover Record 548 


Cleriei 
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The Writs contained in the enſuing Treatiſe. 


Clerici non eligant. in Offic. Ballivi, 


Ke. pro Terris ſuis Page 405 
Contra formam Collationis 484 
Commiſſio pro Xtate probanda 576 


Common de Paſture, Turbary or Piſ- 

cary | 417 
Compoto 266 
Contributione facienda 378 
Contra formam F eoffamenti 379 
Conſpiracy 260 


Confverudinibus . Servitis 55 


Conſultation 14118 
Covenant FF 


Covenant de levie fine 343 
Coronatore eligendo vel exonerando 


4 81 
Coſinage 508 
Corrodio habendo 525 
Cui in vita 446 
Cui ante Divortium 470 
Curia claudenda - N 


D. 
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Dedimus poteltatern de Attor- 


nato faciend- — —9— 
Debito | | 272. 
Decies tantum 396 
De deonerando pro rata Portione 535 

Detinue 322 
Diem clauſit extreſtum 566 
Diſceit 12001: 217 


Diftreſs en Glebe & Royal Chemin 401 


Dote unde nihil habrtT'l«l 346 
Dote aſſignanda 1151174 | 4 1.589 


Droit en London 12 
Droit Patent 29, 30 
Droit de Dower . 16 
Droit de Advowſon — ” 
Dum fuit infra Etatem '. "of 
Dum non fuit coin pes Mentis (1.1 
1 E. 42 35 1212 
OM 12 2 1162011159 


E' ECTIONE Firme 48b5 
Electione Viridariorum 383 


Excom' capiendo 


ARREIN Preſentment 51 


Electione de Clerk a rend 


Eſſend. quiet. de Tolneto 


Executione ſuper Stat. Mercat. 
Executio ſuper Stat. Stapul. 
Executio in Com. Palatin. 
Executio Judicii 


Ex gravi Querela 459 
Exoneratio Sectæ ad Cur. Com. vel 
Baronis 5 369 
Ex parte talis Tons 301 
ZEtate probanda „ 
ALSO Judicio 38 
Formedon in Deſcend. 4386 
Formedon in Rem. 499 
Formedon in Revert. 503 
Forcible Entry _ 560 
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ARETICO. comburendo 601 
Homagio reſpectuando 174 
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tion 
Entre en le Quibus 442 
Entre ad Terminum qui præteriit 464 
Entre in Caſu proviſo 473 
Entre in Caſu conſimili 474 
Entre ad communem Legem 477 
Error 44 
Error in N 5 
Eſcheat i ” kh 
Eſtrepamento 
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Intrufion 4 Nuper obiit Page 455 
* urrum 113 Nuſance i eee 
T1918 Nuſance Vicontiel 429 

ABOURERS | 389 | 
Levari facias. 586 ARTITIONE facienda 142 
Leproſo amovendo 534 Parco fracto | 228 
Libertate probanda . 178 Perambulatione faciend. 309 
Libertat. allocat. 523 Plegiis acquietandis 321 


| Licenſe de aller al Election 395 


Livery hors del main le Roy 573 


| Livery poſt mortem Patris & Matris 


578 

Livery apres mort le Tenant per le 

Curteſy ene ee 4 # ibid. 

Livery "_ mort le Tenant en Dower 
57 

Livery apres mort le Tenant en Tail 8 

pur Vie 580 

Livery pur le Heir en Tail 387 
Livery pur Teri per Petit Serj rjeanty ib. 


Livery pur le Aunt & Niece de de aver 


Partition : 382 

Livery pus de fair Livery fait derant 

583 

Livery & de Partitione faciend. de ceo 

6584 

Livery pur Terres in Socage 378 

Mu Aſa eligenda 9 

Manucap tie- 563 
Melids Mqarende * 

Meſne 316 
 Moderata Miſericogdia 176 
Monſtraverunt 25 

Mort d* Aunceſtor 451 

N. 

AT IVO habendo 176 

Ne ad mittas 87 

Ne injuſte vexes - 21 

Non ponend. in Atlas, &c. 384 

Nomina Corrodiorum & Penſion. in 

Anglia | 529 


Pone de remover Plee, &c. 160. 
Ponend. in Aſſiſis, c. Ons: * 


Poſt-difſeiſin | 439 
Protection e ie 14 65 
Præeipe in Capite 10 


Prohibition & Inhibition 2 
Procedendo ad Judicium 339, 544 
Parſons ne Prebends. ne Ro it Charge 
pur leur Biens _ 406 
Pulchre placitando. n 603: 
Pur faire Proclamation que "nd Jet 
Ordures en les Foſſes 407 
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UARE impedit 74 

Quare non admiſit 109 
Quare incumbravit 3 
Quarentina habenda 3 
Quare ejecit infra Terminum 457 
Que plura 572 
N permittat 286 
Quod ei deforceat 2364 
Quo Jare Y 299: 

N. 

ATIONABILI Parte 284 
Rationabilibus diviſis 300 
Recogniſance en nr 308. 
Recaption 164 
Recordare 162 
Recto in London $2 
Recto de Dote | 2%, DS 
Reco. Clauſo- 23 
Recto de rationabili Parte 19 
Recto de cuſtod. err, & Heredis 325. 
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Replegiare de Averiis 
Reparatione faciend. 


Rediſſeiſin 
Reſtitut. Temporal, 
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Securitate Pacis 


Serdar. inveniend. quod non ſe di- Tolnetum $156; ee ; 
vertat ad partes exteras line Licen- Tolt 0 ona 156-6500 488 7 N 


Pets 


5 tia Reg. : [ 
Secta ad Molendinum 

Si non omnes 

Sine aſſenſu Capituli 


Spoliation 


Stat. 12 R. 2. cap. 19. que 


The Writs contained in the enſuing. Treatiſe. 
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189 


183 


192 
52 


255 


430 


85. 


nul. 


ject Dung, c. 3 9 97 
Super Stat. 23 1 3. e 


389 
Sur Stat. que 221 ſoit Vitrualler pur le 


temps que il eſt Major 
Sur Stat. 1 Ed. 3. cap. 12. 
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in Manner following: 


Mrit of Right Patent. 


HE Natures of the original Writs are to 1 ſhewed and decked: 
according to the Manner and Form as they are in Order written 


and ſet down in the Regiſter, which ſhall be expreſſed and ſpecified «. 


And firſt, becauſe the (a) Writ of Right Patent is in its Nature the higheſt 
Writ in Law, the Nat ature of that Writ ſhall be firſt declared, and where it 


lieth. 


B This Writ ought to be brought of Lands or Tenements, and not of an 40 E. 3. 8. 
Advowſon, or of Common; and lieth only of an Eſtate of Fee-ſimple, and Pet. 5. C. 
not for him who hath a leſſer Eſtate, as Tenant in Tail, Tenant in Frank- 


marriage, or Tenant for Life : For theſe Tenants ſhall not have a Writ of 


Right Taree. 


(a) The Proceedings on a Writ of Right. | 


. The Count or Declaration.) See Cole's En- 
3 182. The Count in a Writ of Rig bi of 
his own Seiſin; and 23 E. 3. 8. a Count that it 
was his Right and his Heritage, which is thus 
entred: J. S. demands ainſt J. N. tbe Manor of 
D. as his Right and Inheritance, by the Lord the 
King's Writ, &c. whereof be ſaith he himſelf was 


ſeiſed as of Fee and Right in Time of Peace, in the 


Time, &c. and offers to maintain that ſuch is his 
Right, &C, 


3 And 


De Defence and Miſe, or Iſſue joined. The 
Defence | is thus: And the aftreſaid A. comes and 
defends the Right of the afareſaid J. S. the Deman- 
dant, and his Seifin, when, &c. And all, &c. 
and whatſoever, &c. and chiefly as concerning the 
Fee and Right of the Manor aforeſaid, with the 
Appurtenances, Or thus: And thereof he puts 
himſelf upon the Great Aſſi/e of the Lord the King, 


and prays that Cegnixance may be made, whether 


he hath greater Right to hold the Manor aforeſaid 
ewith the Appurtenances to him and his Heirs, as 


Tenant thereof by * arranty (if he be Vauchce ) 1 
be 


2 
11 Aff. 17. 


per Curiam, à 
Mlan recover. 
ed againſt the 
Heir by De- 


Writ of Right Patent. 


And this Writ lieth properly where a Man is ſeiſed in Fee-ſimple, and an- C 


* other recovereth the Land againſt him by Default in a Præcipe quod reddat: 


Now he, who hath loſt by Default, ought to ſue this Writ. 
ſeiſed in Fee-fimple die ſeiſed of ſuch an Eſtate, and a Stranger doth abate, D 


Or if a Man 


fault, and he and entereth into the Land, and deforceth the Heir; the Heir may ſue this 
Writ againſt the Tenant of the Freehold of the ſame Land, or an Aſſiſe of 


brought a 
Mortdaunce- 


fer. 


Mortdaunceſter. Poſt. 196. 


be holds the ſame, or the aforeſaid Demandant to 


have the Manor aforeſaid, &c. as he above de- 


 mands, Or thus: And ſaith that he hath greater 


Right to hold, &c. And this he is ready to prove 
by the Body of his free Man, whoſe Name is J. R. 

Preſent here in Court, in what Manner ſoever the 
King's Court here ſhall confider ; and hei ready to 


prove it by another, if any Evil happens to J. R. 
that he be nat preſent ; and prays that C ognizance 


may be made, whether, &c. 
And Note; The Order of joining Battle is ac- 


cording to the Form of joining the Miſe, vix. 
That he has the moſt or beſt Right. 3 H. 6. 55. 


Nu. 7. And ſometimes by his Defence he ſays, 
And he is ready to defend his Right by his Body. 
30 Ed. 3. 20. 

Note; Tender of the Demy or Half Mark is 
when the Miſe or Iſſue on the Grand Aſſiſe is 
joined before, 22 E4.3. 8. See Lili. See. 514. 

Note alſo ; The Form of the Writ of Right is 
recited after the Count of the Demandant, for 
the Tenant to make his Defence de nowo, and 


thereupon to vouch or plead in Bar; and fo if 


the Demandant replies to the Bar, the Tenant 
ſhall make a Defence de novo, and plead to the 
Title. 21 H. 6. 26. per Newton. 

3. The Trial of the Grand Aſiſe.] Note, Herle 


granted an Inqueſt inftead of the Grand'Afiiſe, 


for that the Tenements in Queſtion were of ſmall 
Value; and a Writ iflued-to the Sheriff to elect 


four Men, who were to elect an Inqueſt in Na- 


ture of the Grand Aſſiſe. 7 Ed. 3 65. But it 


ſeems this was done by Conſent; for otherwiſe it 


cannot be ſo done, although the Demandant 


prays it. 22 Ed. 3. 8. 

The Electors ought to ele ſixteen Knights 
gladio ciuctos from amongſt themſelves and 
others; and if there are not ſo many Knights in 
that County, then by the Aſſent of Parties they 
may elect as many valiant Serjeants (i. e. E- 
ſquires) by whom they ſhall ele& three (four) 
Knights from amongſt themſelves, and the Re- 
mainder of the Serjeants, and Proceſs ſhall iſſue. 
againſt all of them by Venire. faciat. 26 Ed. 3. 


57: 

Yet if at the firſt Day any of the four Knights 
makes Default, a Habeas Corpus ſhall iſſue, and 
not a Summons. Dyer 79. 


(a) And 


Note; The Writ to the ſaid Electors is, That 
they chuſe of themſelues and others twelve, &C. 


yet not leſs than ſixteen ſhall paſs in a Grand 
_ Aﬀiſe, Dyer 98. and if there are not ſo many. 


Knights in the ſame County, they ſhall ele& 


them of the next County. See 33 £4. 1. Fita. 


Trial g7. 

See the whole Form of joining Battle in 
29 Ed. 3. 12. but in a better Form 30 Ed. 3. 20. 
And ſee there an Imparlance for the Deman- 
dant, after Battle tendred by the Tenant; and 
the different Forms of joining Battle between 
the Parties and the . See 1 H. 6. 7. 
5 El. Dyer 301. 

The Proceſs in a, Writ of Right ] In a 
Writ of Right the Tenant is not demandable 
till the fourth Day after the Return, except it 
be after the Miſe or Iſſue joined; for in that 


Caſe he is demandable, and ought to appear on 


the firſt Day. 24 Ed. 3. 28. 29 Ed. 3. 18. 


per Thorpe. See alſo 1 Ed. 3. 1. where, after 


the Miſe joined, the Parol was put without Day 


by the King's Demiſe ; and at the Reſummons, 


the Tenant was demanded the firſt Day, and for 


that he made Default, his Default was. record- 
ed, and on the fourth Day the Nemandant pray d 


Seifin, and had the Grand Cape. 


The Demandant, - after the Miſe joined by 


Battle or Grand Aſſiſe, ought to offer himſelf in 
Perſon, or by Attorney, with his Champion, c. 
and recite the Words of the Miſe the firſt Day 
after the Miſe joined, and pray that the Tenant. 


be demanded ; otherwiſe a Nonſuit ſhall be 
awarded at the fourth Day. 42 Ed. 3. 15. But 
if after the Miſe joined a Petit Cape be awarded 
returnable guinden' Mich', &c. it is ſufficient for- 


the Demandant to offer himſelf the fourth Day. 
Dyer 103. 

An Efhin de malo 1e#i lies only in a Writ of. 
Right; and Nee, in this Writ the Tenant can- 
not join the Miſe by Attorney; and therefore, 
though the Tenant has an Attorney, yet he may 
be effoined. 19 H. 6. 61. 

Note; The Proceſs for the Grand Aſſiſe is a 
Venire fatias, and not a Habeas Corpus; and yet 


if they do not appear thereon, they ſhall. be ta- 
ken, Dyer 270, 


55 The 
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(a) And this Writ ought to be brought againſt him who hath a Freehold at 
leaſt in the Land, and not againſt Tenants for Years, Tenants by Statute- 
merchant, Tenants by Elegit, nor Tenants by Statute-ſtaple ; but ought to be 
brought againſt thoſe Tenants who have an Eſtate in Fee-ſimple in the Lands, 
: | or an Eſtate-tail, or for Term of Life at the leaſt. 
5 F And this Writ is always Patent, and not Cloſe, as other Writs are. And if 
; the Lands be holden of other Perſons than of the King or of the Queen, then 
this Writ ſhall be directed unto the Lord himſelf, of whom the Lands or Te- 
nements are ſo holden, if the Lord be not out of the Realm; for then it ſhall 
be directed unto the Lord's Bailiff; and then the Chancellor of England ought 
to be certified thereof. And if a Man be elected Biſhop, and a Writ of 
Right Patent is to be ſued in the Court of the Manor of the ſaid Biſhop, the 
Writ ſhall be directed unto the Bailiffs of the Ele&t, and not unto the ele& Biſhop 
himſelf. And this Writ is as a Commiſſion unto the Lord, or unto the Bailiff Vide poſt. 
of the Manor, that they ſhall do Right. And ghe Form of the Writ directed 2: E. 
unto the Lord himſelf is ſuch: 
G Henry by the Grace of God, &c. to Henry Earl of Lancaſter, greeting : We 
command you, that without Delay you do full Right to A. of B. of one Meſſuage 
and twenty Acres of Land (b) with the Appurtenances in J. which he claims to 
f * of you by the free Service of one Penny per Annum for all Service; of which 
1 W. of T. deforceth him; and unleſs you will do this, let the Sheriff of Nottingham Vide 2. E. 
1 do it, that we may hear no more Clamour thereupon for want of Right. Wit- 
neſs, &c. 
H gfe if the Lond be out of this Realm, then the Form of the Writ which 
ſhall be directed unto his Bailiffs ſhall be ſuch : 
iP  _ The King (c) to the Bailiffs of H. Earl of Derby of the Honour of P. in the 
ny County of Derby, greeting: We command you, that without Delay you do full 
p Right to A. of B. of one Meſſuage and twenty Acres of Land, with the Appurte- 
? | nances in J. which he claims to hold of your ſaid Lord by the free Service of doing 
1 Suit at the Court of your ſaid Lord, of the Honour aforeſaid in the County afore- 
5 ſaid, from three Weeks to three Weeks, for all Service, &c. as above. 
I And by that it appeareth, that in a Writ of Right Patent he muſt expreſs 
by what Services the Lands are holden, Sc. And if the Lands are holden 
of the King or of 'the Queen, as of an Honour, or in Burgage, then the 
3 ſhall be directed unto the King s or Queen's Bailiffs, and the Writ ſhall 
e ſuch : 
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5. The Judgment on a Writ of Righe.) Judg- 


ment final is given againſt the Demandant, and 
afterwards the Grand Aſſiſe is awarded, 


the Te- 
nant tenders the Demy Mark for the Time, and 
no Seiſin is found. 22 Ed. 3. 8. 34 Ed. 3 


ä 3 ' 
Judgment 256. But if the Seiſin be found, they 


ſhall inquire further of the Right. 
Droit 26. See Litt, Sect. 514. | 

Judgment final was given againſt the Tenants, 
Baron and Feme, on a Default after the Miſe 
joined, wiz. That the Tenant (Demandant) 
ſhould hold to him and his Heirs, quit of the 


3 EA. 3. F. 


Baron and F eme, and of the Heirs of the Feme. 


22 Ed. 3. 17. 

(a) This Paragraph ſeems to be an Addition 
to Fitzherbert, and is contrary to B. and C. /. 
pra, and Poſt. 5 C. 

() Note; In ſome Caſes where Land is de- 
manded, the Writ ſhall be gor rhe Appurtenan- 
ces, See 19 Ed. 2. Fitz. Bre. 844. and fo of an 
Advowſon, 5 Ed. 3. Fitz. Bre. 748. | 

c) Becauſe, although the Suitors are Judges, 
yet the Bailifts ſhall make the Proceſs. Mics. 
7 H. 8. Ret. 103. 2 Beni. fel. 5. 


B 2 Henry 
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Writ of Right Patent. 


Henry by the Grace of God, King, &c. to his Bailiffs of Lincoln, greeting: 


We command you, that without Delay you do full Right to A. of B. of one Meſ- 
ſuage with the Appurtenances in Lincoln, which he claims to hold of us by the 
free Service of one Penny per Annum for all Service, of which W. of B. deforceth 
bim, that we may hear no mote Clamour thereupon for want of Right, &c. 


And if a Man ſue a Writ of Right Patent of Lands or Tenements which are K 


holden by a Knight's Fee, then the Form of the Writ ſhall be: Of one Me/- 


ſuage and ten Acres of Land, &. which he claims to hold of you by the Service 


of one Knight's Fee for all Service. 


And the Writ of Right lieth of a Paſſage over the Water of Thames, and L. 


of Paſture for one hundred Sheep, and of the Rent of one Pound of Ginger, 
thus: Of one Meſſuage, ten Acres of Land, nine Shillings Rent, and Paſſage over 


the River Thames, and Paſture for one hundred Sheep, with the Appurtenances in 
W. and of the Rent of one Pound of Ginger, one Pound of Cinnamon, one Roſe, one 


Pair of gilt Spurs, and of the bird Part of one Garden, with the Appurtenances 


in N. which he claims to hold of us by the free Service of himſelf, together with his 


Partners, finding for us five Ships for our Paſſage at our Command, for all Ser- 


vice, &c. 


And if the Lands of any Lord be in the King for the Nonage of the Heir, A. 
and a Writ of Right is to. be brought in the Court of the Manor where the 


King hath committed the Wardſhip of the Lands to another, the Writ of 


| Right ſhall be directed unto the Bailiffs of the Guardian to whom it is com- 
mitted, or unto the Guardian himſelf, if he hath the Land in Ward in his. 
own Right,. and by reaſon of the Seigniory that the Heir is in his Ward. 
And the Forms of the Writs in the Regiſter are thus: The King to the Bai- 


liffs of the Guardian of the Land and Heir of A. of B. Or thus: To the Bai- 
liffs of the Guardian of the Land of A. of B. And this Writ is where the 


Guardian hath only the Wardfhip of the Land, and not of the Heir, Sc. 
And unto the Guardian himſelf the Writ is, The King to the Guardian of the 


Land and Heir, greeting: We command you, &c. which he claims to hold of the 
aforeſaid Heir. And it the Heir hath. no Court for the Poorneſs of the Land, 


that it is of ſo ſmall Value, then the Writ ſhalt be directed unto the chief 
Lord, as chief Lord, and not as a Guardian; and then the Writ ſhall ſay, Aud 


which he claims to hold of him, &c. and ſhall not ſay as Guardian. 


And it appeareth that a Man ſhall have a Writ of Right of a Knight's Fee; 


and the Writ ſhall be ſuch: 


The King to A. of B. greeting, &c. We command you that, &c. W. Se. of B. 


the Service of one Knight's Fee, with the. Appurtenances in W. which be claims 
to hold, &c. by the Service of one. Pair of gilt Spurs for all. Service, &c. or, by 
the Service of finding an Horſeman or Footman to go with you. in the Army of 
Wales at your own Expence and Caſt, & e. for all Service. Or thus: By the free 
Service of carrying your Writs at your own Expence and. your.own Coſt within. the 
County, for all Service. | 


Q 


And there is an Order fet in the Regiſter, when a Man demandeth divers C 


Parcels of Land in his Writ which are of divers Natures, which Parcel ſhall 
be firſt ſpecified in the Writ, and what Parcel ſhall be next unto that; and 
then what Parcel ſhall be next to that, and ſo of all the Parcels; and that 
appeareth by the following Paragraph: 


Meſſuage, 
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Lord by Service, &c. 


5 
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Meſſuage, Toft, Mill, Dove-houſe, Garden, Land, Meadow, Paſture, Wood, 8 MM. 1. 17. 


Heath, Moor, Soil where Rufſhes do grow, Marſh, the Soil and Wood where Alders = _— 
grow; the Soil where Broom doth grow, Rent: This is the Order of the Par- 123 H. 


cels. 8 Aff. 24. in 
And if a Man in his Writ will demand twenty Houſes, and ten Acres of which Aſſiſe 


Land, and ten Acres of Meadow, and ten Acres of Paſture, and divers other ( 1 1 

Parcels; and afterwards in the ſame Writ he will demand the Moiety, or the flure, nor of 
ird Part of one Houſe, or of one Acre of Land, or of Meadow, or of Pa- good, v. 7 E. 6. 

ſture ; then the Form of the Writ is, to put in the Beginning of the Writ the Dyer 84. 


whots Parcel, and in the End of the Writ the Moiety or the third Part, Sc. 3 Mar. 169. 


thus: That fall Right, &c. of one Meſſuage, 0 Mill, one Garden, the Moiety 


of one Meſſuage, of one Acre of Land, excepting one Acre of Land in N. &c. ſo 
as the Exception ſhall always be in the End of the Demand. 


D Anda Writ of Right may be brought againſt divers Tenants who hold their 


Lands ſeverally; and then the Form of the Writ is; The King to A. B. &c. 
e command you that, &c. you do full Right to A. of twenty Acres of Land with 
the Appurtenances in N. which he ens &c. whereof F. deforceth him of ten 
Acres, and S. of three Acres, and C. of ſeven Acres of Land. And ſo the Word 
[Land] ſhall be in the End to him that ſhall be ſuppoſed laſt Deforceor, Qc. 


E And if a Writ of Right be brought in the Court of any Biſhop or Abbot, 


it: ſhalt be then directed to the ſame Biſhop, thus: The King, &cc. to the Vene- 1. G. z. A. 
rable Father in Chriſt William, by the ſame Grace_Archbiſhop of C RY: 
Primate of all England, greeting : We command you that without Delay, & 
which he claims to hold of you by free Service, &c. 
And if it be directed unto an Abbot, then the Writ ſhall ſay, Which be 
claims to hold of you, &: 
And if in the Time of the Vacation of any Biſhoprick a Writ of Right 
ſhall be brought in the Court of any Lands which are of the Biſhoprick, which 
are in the King's Hands by reaſon of the Vacation of-the Biſhoprick, then the 


Writ of Right ſhall be directed unto the King's Bailiff, or unto the Bailiff of 


him who is the Biſhop elect ; -and the Form of the Writ is ſuch : The King 10 


the Bailiffs of C. of the Archbiſhoprick of York, greeting. Or thus: The King 


ro the- Bailiffs of H. (a) Ele of Lincoln, Sc. greeting: We command you, &c. 
which he claims to hold of the aforeſaid Archbiſhop. Or thus, if it be directed Ante 1. F. 
unto the Bailiffs of the Biſhop elect: Which he claims to hold of your - aforeſaid 


But the Lord may give Licence unto his Tenant to ſue his Writ of ht Licence, 
in tiſe King's Court, or the Common Pleas, before the Juſtices; and that as 
well after the Writ purchaſed and returned into the Common Pleas, as before 
the Writ purchaſed and ſued. And the Form of the Writ, when it ſhall be 

ſued in the Common Pleas by Licence of the Lord, ſhall be ſuch : The King 
to the Sheriff, &c. Command A. that juſtly, &c. be render to C. one Meſſuage 
with the Appurtenances in M. which 22 claims to be his Right and Inheritance, 
and whereof be Oy that the aforefaid A. hath unjuſtly deforced ey," and . 


(a) For he. ought not LE named 2 till Collation of the pope, but ſhall be named only | 
Conſecration, not even though he. came in by Z/e#. 5 Ed. 2. Fitz Brev. 800, 


unleſs 


Vide 4. D. 


( 8 J 


Præcipe in 


Capite. 
Poſt. 5. A. 


Writ of Right Patent. 


unleſs be will do this, and the aforeſaid.C. ſhall give you Security to proſecute his 
Suit, then ſummon by good Summoners the aforeſaid A. that he be before our Juſti- 


ces at Weſtminſter on the fifteenth Day of -the Holy Trinity, to ſhew why he will 


not do it : And bave you there the Summoners and this Writ. Witne(s, &c. Be- 
cauſe I. the chief Lord of the Fee, hath thereupon remitted to us his Court. And 
ſo this Clauſe ſhall be put in the Writ after the Teſte, &c. And if this Clauſe 
be omitted, and the Lord after the Purchaſe of the Writ ſend his Letter to the 
King that he is contented therewith, it. is ſufficient. 

And if ſuch Clauſe, Becauſe the Lord hath remitted his Court, were in the 
Writ, it is not material whether there were any Letter of the Lord in the 
Chancery, proving his Aſſent, or not. And the Form of the Letter of Li- 
cence, which ſhall be certified unto the King, is thus: 


To the moſt excellent Prince Lord Henry by the Grace of God King of England, A 


Lord of Ireland, and Duke of Aquitain, the Biſhop of Durham 7 greeting, 
in Him by whom Kings reign and Princes bear Dominion. Becauſe K. of S. having 


obtained our Leave, purpoſeth to implead W. in your Court before your Fuſtices of 
the Bench by your Writ of Right, of one Meſſuage with the Appurtenances in ]. 

which he holds of us, We ſigniſy to your Royal Highneſs by the Tenor of theſe Pre- 
ſents, that for this Time we have thereupon remitted to you our Court, ſaving to 


us otherwiſe the Right of our Seigmory in the like Caſe, if it ſball happen. In 


Witneſs whereof wwe have cauſed theſe our Letters to be made Patent. Dated at 


| London the Day, Year, &c. 
But if the (a) Tenant of any Lord ſue ſuch a Writ of Right in the King SB 


Court without ſuch Letter, and recover, it ſeemeth the Recovery is good, and 
the Lord ſhall not void the ſame nor the Tenant. Alſo it ſeemeth to ſtand C 
with Reaſon, that if a Man hold of any Lord, as of a Seigniory in groſs, 


which is not any Manor, for which Seigniory he cannot keep any Court ; that 


then the Tenant ought to ſue ſuch Writ as before in the King's Court, and 
that the Lord ſhall not have Action, or other Means to annul this Act, be- 
cauſe he hath not any Court to hold Plea for that there. And in the End of 


the Writ may be theſe Words, Becauſe the Lord bath remitted his Court, &c. 


But if the Tenant will ſue forth the Writ of Præcipe in Capite in the King's D 


Court for ſuch Lands as are holden of another Lord, (5) then the Lord ſhall 
have a Writ out of the Chancery directed unto the Juſtices of the Common 

| Pleas, commanding them, that if it doth not appear unto them that the Lands 
are holden of the King, but of another, they ſhall proceed no farther on that 


Plea. For by this Writ the Plea ſuppoſeth the Lands to be holden of the 
King, and therefore he and his Heirs ſhall be concluded againſt the King for 
the Tenure, and the ſame ſhall be prejudicial unto the Lord of whom the Lands 
are holden : But by the other Writ he doth not ſuppoſe any Tenure in the 
Writ, and therefore there is great Diverſity. Tamen quere. 
And if a Man ſue a Writ of Right directed unto the Lord of whom the E. 
Lands are holden, and he will not hold his Court to proceed upon the Writ; 
then the Demandant in the Writ of Right ſhall have a Writ directed unto the 


(a) Yet ſee 6'Ed. 3. 22. He may come in and this by way of Challenge, but only by way of 
pray that it be inquired by the Inqueſt, e. Proteſtation, to ſave an Eſtopple of the Tenure. 
() See 6 Ed. 3. 16. Mag. Char. c. 24. But 38 Ed. 3.310 
the Tenant i in a Writ of Right ſhall not alledge 


Lord, 


'F 


in the Shire-houſe to anſwer the aforeſaid John B. thereupon; and have you there 


5 


Writ of Right Patent: 


Eord, commanding him to hold his Court, Sc. and if he will not receive 
the Writ, nor do Right unto him, he may ſue forth a Writ commanding him 
to do Right, and thereupon he may have an Alias, and a Pluries, and Attach- 
ment; and the Form of a Writ of Attachment is ſuch : 

The King to the Sheriff, &c. If A. ſhall give you Security, &c. then put, &c. 
B. that he be, &c. as well to anſwer us as the aforeſaid A. wherefore when we 
commanded the ſaid B. by our Writ of Right, that without Delay he ſhould do ful, 
Right. to the aforeſaid:A..of one Meſſuage with the Appurtenances in N. of which 
T. deforceth bim; the ſaid B. little weighing our Command in this Behalf, hath 


maliciouſly ſuppreſſed our ſaid Writ in favour of the aforeſaid T. or thus, hath' 


refuſed to receive our Writ, and to bold his Court, and to do Fuſtice to the ſaid 


7 


Attachment, 


A. in the Premiſſes, in Contempt of us and of our Command, and to the great Da- 


mage and manifeſt Danger of diſinheriting, the-ſaid A. And have, &c. And 
upon that if the Defendant appear, he ſhall be put to anſwer, &c. 


But if. the Lord of the Court hold his Court,. but the Lord, , or the Bailiff, _ 
or Officer. will not do him Right, or delay him to have Right, or to make 


Proceſs, c. then the Demandant may ſhew unto the Sheriff of the County 
how he is delayed, Sc. and pray. the Sheriff to award ſuch a Precept or Writ, 


which is called a Tot, directed to his Bailiffs, by his Precept, to remove the 7/t on the 
Plea before him into his County ; and upon that the Sheriff ought to award Lord's De- 


ſuch a Precept to his Bailiff, Sc. and to go unto the Lord's Court, and there 
remove the Matter before the Sheriff 1 in his County. And the Form of the 
Precept is ſuch: 


Robert A. Sheriff of Norfolk, 4 Edmund C. zbe Lord the King's Bailiff of 


fault, at the 


Plaintiff's 
Suit. 
Poſt. 7. E. 


bis Dutchy of Lancaſter of F. greeting: Becauſe ] have received Information from 


the Complaint of. John B. perſonally appearing at my County (to wit) on Monday 


next after, &c. in the Year, &c. beld in the Shire-houſe at Norwich, that al- 


refted to the Bailiffs of the ſaid Lord the King of his Dutchy of Lancaſter of F. 
in my ſaid County, for the Purpoſe that they might do full Right to the ſaid John 
B. of the Manor of F: with the Appurtenances, whereof Jokn S. deforceth him , 


though he brought to J. P. and J. B. Bailiffs (of the ſaid Lord the King of the 
Dutchy oforeſuid ) of F. aforeſaid, the Lord the King's Writ of Right Patent di- 


yet becauſe the ſaid Bailiffs favour the ſaid J. S. in that Matter, and have hitherto 
delayed to do full Right according to the Exigency of the ſame Writ, I command 
you, on behalf of the Lars the King, firmly enjoining that you go in your proper 


Perſon- to the Lord the King's Court of his Dutchy aforeſaid of F. and remove 


:be Plaint which is there between the ſaid John B. and John S. by the ſaid Writ. 


into my County next to be held, and ſummon by good Summoners the 1 John 


S. that he be at my County of Norfolk, to be held on Monday next coming at N. 


the aforeſaid. Plaint, the Summoners, and this Precept. Dated in my County at 


Norwich in the Shire-bouſe, on Monday next after, &c. in the Year aforeſaid. 


And by this it appeareth, that the Demandant may remove the Matter out [ 4 


of the Lord's Court into the County Court: And it ſeems reaſonable that the 


Tolt at the Te- 


Tenant may alſo remove the Matter by a Tolt made by the Sheriff, ſuppo- dane Su. 
ſing that the Bailiffs of the Court do favour the Demandant in the Matter. 


Tamen quæœre; for the Rule in the Regiſter. is, that the Tenant may remove 
the Plea out of the Lord's Court for good Cauſe before the Juſtices in the 


Common 


Recoraare. 


V. 3 H. 4. 14. 
12 H. 4. 13. 
& 17. | 
s H. 7. 30. 


1 & 2P. & Ma. 


Dyer 111. 
Pone. 

35 Ed. 3. 

Droit 30. 

Poſt. 7. E. 
Recordare. 


Fall. 7. E. 


Mrit of Right Patent. 

Common Pleas; but the Demandant cannot ſo do, becauſe he may have a Toli 
from the Sheriff to remove it out of the Lord's Court into the County Court. 

But when it is in the County, he may remove it thence by a Rerardare be- U 
fore the Juſtices in the Common Pleas. And by this Rule it ſeems, that the 
Tenant cannot remove the Plea by a To/t out of the Lord's Court into the 
County, but he ought to remove it into the Common Pleas by a Recordare, 
&c. and that for good Cauſe ſhewed in the Writ. And the Writ of Recor- 
dare is ſuch: The King to the Sheriff, &c. greeting: We command you, that ta- 
king with you four diſcreet and. lawful Knights of your County, you go in your pro- 
per Perſon to the Court of A. of B. and in that full Court you cauſe to be recorded 
the Plaint, which is .in the ſame Court by our Writ of Right, between W. De- 
mandant and S. Tenant, of one Meſſuage with the Appurtenances in B. and have 
you that Record before our Fuſtices at Weſtminſter from the Day of Saint Michael 
in fifteen Days, under your Seal and the Seals of four lawful Men of the ſame 
Court, who intermeddled in that Record, and prefix the ſame Day to the Parties, 
that they may be then there to proceed in that Plaint, as it ſhall be juſt ; an 
have you there the Names of the [forefaid four Men and this Writ. Witneſs, &c. 
And in the End of the Writ of .Recordare the Cauſe of the Removal ſhall be 
put in thus: Becauſe the Meſſuage of the aforeſaid T. after the Death of the 


ſaid T. if the ſaid W. die without Heir of his Body, ought to deſcend to the Bai- 


liff of the Court aforeſaid, who holds the Pleas of the ſame Court, as Couſin and 
next Heir of the ſaid W. and the ſaid W. hath deraigned That againſt the ſaid 


T. in the Court aforeſaid ; wherefore becauſe the ſame Bailiff favoureth the ſaid 


W. in the aforeſaid Plaint, us it is faid, let Execution of this Writ be done, if 
the Cauſe be true, and the aforeſaid S. prays this, and otherwiſe not. 


And there are many other Caſes put in the Regiſter of Remover of this B 


Plea into the Common Pleas at the Suit of the Tenant. As if the Lord take 
upon him for to maintain the Matter, to have Part of the Land. Or if the 
Tenant alledges Baſtardy, or plead a Foreign Plea, or join the Miſe upon 


the Grand Aſliſe, Sc. And when the Demandant hath removed the Plea by 


Tolt into the County, then the Demandant may remove the ſame (a) into the 
Common Pleas by a Pone, without expreſſing any Cauſe in the Powe. But the 
Tenant cannot remove it, without a Cauſe be expreſſed in the Pone. 
And it is a Rule, that a Recordare is not given to remove any Plea in a 
Writ of Right, but for the Tenant. But Pone is given for the Demandant, 
but that ought to be out of the County Court. And the Form of the Pone 
for the Demandant is ſuch : EE „ 
De King to the Sheriff, &c. greeting: At the Petition of the Demandant put 
the Plaint which is in your County by our Writ of Right between A. Demanadant 
and T. Tenant, of one Meſſuage with the Appurtenances in T. before our Juſtices 
at Weſtminſter on the Octave of the Holy Trinity next coming, and ſummon by 
good Summoners the aforeſaid T. that he be then there 10 anſwer the aforeſaid A. 
thereupon ; and have you there the Summoners and this Writ. | 
And here is not ſaid [and another Mrit] becauſe the original Writ of Right D 
Patent doth remain with the Demandant, and not with the Sheriff, Sc. as do 
other original Writs. 


(a) Note; In ſuch Caſe the Plea may be removed into B. R : per Haniford:; and there they may 
proceed: thereon. 11 H. 4. 49. 


And 


N 


Writ of Right Patent. 


And if the Tenant will remove the Plea out of the County by Pone, he 


dught to ſhew ſome Cauſe in the Writ; and the Writ is ſuch: The King to 


the Sheriff, &c. Put the Plaint which is in your County, &c. before our Fuſtices 
at Weſtminſter in fifteen Days of the Holy Trinity next coming, &c. as above 
and tell the aforeſaid A. that he may be then there, if he will, to proſecute his 


Plaint thereupon againſt the aforeſaid T. and have you then there this Writ. 


Witneſs, &c. Becauſe the aforeſaid A. hath married W. the Kinſwoman of the 
Sheriff, &c. wherefore becauſe the Sheriff favoureth, &c. let Execution be done, 
&c. as above. 


E And in a Writ of Right in a Court Baron, if a Foreign Plea be pleaded, 


or the Miſe is joined to be tried by the Grand Aſſiſe; (a) now if the Bailiffs 


will proceed, the Tenant may have a Prohibition directed unto them, which Prohibition; 


ſhall inhibit the Bailiffs to hold the Plea. Or he may inhibit the Lord himſelf, 
that he ſhall not hold the Plea, &c. And alſo ſuch Writ ſhall be directed 
unto the Sheriff, forbidding him to hold Plea in the County Court upon the 
Writ of Right after ſuch Pleas pleaded ; and if they do proceed, he may ſue 
forth an Alias, and a Pluries, and an Attachment againſt them. 


F And it is to be known, that if the Lord or Bailiffs do ceaſe to proceed in the 


| ſhall have a Writ directed unto the Sheriff to ſummon four Knights to chuſe 


' when they ſhall come into thoſe Parts, to eleft twelve of the lawful Knights of the 
Neighbourhood of N. who may better know and will ſpeak the Truth, to make 


Plea by reaſon of ſuch Writ of Prohibition, then when the Juſtices in Eyre 
come into the County for all Pleas, the Demandant may come into the Chan- 
cery by the Record of the Writ of Prohibition, which iſſued before out of 
the Chancery, which is always inrolled in the Chancery ; and thereupon he 


the Grand Aſſiſe upon the Writ of Right which is in the Lord's Court, or 


in the County. And the Writ of chuſing the Grand Aſſiſe ſhall be ſuch : 
() The King to the Sheriff, &c. greeting: Summon by good Summoners four 


lawful Knights of your County, that they be before our Juſtices at the firſt Aſſiſes, 


Cognizance of our great Afſiſe between A. Demandant and B. Tenant, of one Meſ- 


ſuage with the Appurtenances in N. whereupon the ſame B. who is Tenant, hath 


put himſelf upon our great Aſiſe, and hrth prayed that Cognizance may be made, 


whether of them hath greater Right in the Meſſuage aforeſaid, and ſummon by good 
Summoners the aforeſaid B. that he be then there to hear that Election; and 
have you there the Names of the aforeſaid Knights and this Writ. And when 


A the Plea is in the Common Pleas, then this Writ of Magna Aſfiſa eligenda 


B 


ſhall iſſue out of the Common Pleas, and is judicial: But in the Caſe before 
it ſhall iſſue out of the Chancery without paying a Fine. And if the Deman- 


. 


dant ſue a Writ of Præcipe in Capite in the Common Pleas for Lands holden Ant. 3. D. 
of another Lord than of the King, then the Lord of whom the Lands are 


holden, may ſue forth a Writ directed unto the Juſtices of the Common Pleas, 


{a) See this otherwiſe in the Court of Antient (%% Nete; The Knights ought to be giraed 


Demeſne, where in a Writ of Right Cloſe ſued, with Sqwords, otherwiſe it is Cauſe of Challenge. 


in Nature of a Writ of Right Patent, a Jury was See Trin. 6 Elix. Mos, Reports 67, Squire aud 
returned there, inſtead of the Grand Aſſiſe. Read. 


2 Mar. Dyer 111. ; 
| C rehearſing 


Præcipe in 


Dyer 44, 45 


Writ of Right Patent. 


rehearſing how that the Land is holden of him, commanding them to pro- 
ceed no further, Cc. 

And as before is ſaid, none can fue or maintain ſuch Writ of Right Patent, C 
but they who have an Eſtate in Fee-ſimple, as Tenant in Fee-ſimple, or 
Abbot, or Prior, or Biſhop, or Maſter of an Hoſpital; and a Body Poli- 
tick, as Mayor and Commonalty, or Bailiffs ad Commonalty, &c. and 
ſuch Bodies Politick may have ſuch Writs for their Poſſeſſions. But Par- 
ſons, Vicars, or Chantery Prieſts or Prebendaries, who have Patrons and Or- 
dinaries over them, cannot maintain this Writ of Right Patent, but another 
Writ, which is called Juris Utrum ; the Nature of which Writ ſhall be after 
expreſſed. _ 

If a Man bring a Writ-of Right Patent as s Heir unto his Anceſtor, he ought D 
to lay the Seiſin and Eſplees, as in Pernancy of the Profits of the Lands in 
his Anceſtors. And if an Abbot, Biſhop, or ſuch Body Politick, bring ſuch 
Writ, he ought to lay the Seiſin of the Eſplees as in Pernancy of the Profits 
in themſelves, or in their Predeceſſors. And for the Refidue of this Matter 
touching the Hit of Right Patent, and the Count, and the Bars, and all the | 
Circumſtances thereof, ſee the Title of Drozt in the Abridgments. . 

And note, That a Writ of Right, which is called Præcipe in Capite, is no E. 
Writ of Right Patent, but is a Writ of Right Cloſe, and ſhall be directed 
unto the Sheriff of the County, and lieth where the King's Tenant, who is 
ſeiſed in Fee- ſimple of Lands holden of the King in Chief as of his Crown, 
and not of the King as of any Honour, Caſtle, or Manor, but merely of the 
King as of his Crown, who is a Lord in Groſs, (becauſe it is holden of him 
who is always King) is deforced, &c. And this Writ is as high in its Nature F 
as the Writ of Right Patent and no Perſon can fue this Writ, if he hath not 
an Eſtate in Fee- Anis of his own Poſſeſſion and Sale or of the Sein of his 
Anceſtor or Predeceſſor. 

And it lieth alſo where Tenant in Fee- ſimple of any Lands or T encaients, G 
who holdeth ſuch Land or Tenement of the King in Chief as of his Crown, 
and not of the King as of any Honour, Caſtle, or Manor, loſeth his Lands 
or Tenements by Default in a Præcipe quod reddat : Now he or his Heir ma 
have this Writ of Right, of Præcipe in Capite, againſt the Tenant of the | 
Freehold of thoſe Lands or Tenements. And this Writ ſhall be Cloſe, and H 
| ſhall be directed unto the Sheriff, and returnable in the Common Pleas before 
the Juſtices there: And in this Writ he ought to lay the Seifin in. himſelf, or 
in his Anceſtor or Fredeceſſor, in the ſame Form as he ſhall do in a Writ of 
Right. 

The King to the Sheriff of Nottinghamſhire, Se. Command A. that juſtly, 1 
&c. he render 10 B. one Meſſuage with the Appurtenances in D. which he claim- 
eth to be his Right and Inheritance, and to hold of us in Chief, and whereof he 
complains that the aforeſaid A. unjuſtly deforceth him; and unleſs he will do this, 
and the aforeſaid B. fhall give you Security to proſecute his Claim, then ſummon by 
good Summoners the aforeſaid A. that, &c. Or thus, if an Abbot or ſpiritual 
Perſon ſue the Writ: Which he claims to be the Right of his Church of Saint 
Mary of N. and to hold of us in Chief, and Sr he complains, &c. 


And 


Writ of Right Patent. 11 


K And by this Writ it fully appears, that Lands which are holden of the Bro. Livery 


King as of an Honour, Caſtle, or Manor, are not holden in Capite of the pf. R. 
King, becauſe that the Writ of Right in ſuch Caſe ſhall be directed unto the 29 N 
Bailiff, of the Honour, or Caſtle, or Manor, to do Right, Sc. But when V. 2E. 3. B. 
the Lands are holden of the King as of the Crown, they are not holden of Tenures, 16. 
any Manor, Caſtle, or Honour, but merely of the King as King, and of the * H. 8. 2 
King's Crown as of a Seigniory (a) by itſelf in Groſs, and in Chief above all Me a , 
other Seigniories. And thereof it followeth, that there are many Errors and which Lands 
erroneous Opinions at this Day in the ſuing of Liveries, and finding of Offi are holden i= 
ces, and determining which Lands ſhall be taken to be holden of the King in . 
Chief, and which not; and therefore quere to know the Truth. Dyer 45: 

In Præcipe in Capite the Tenant ſhall not plead, that the Tenements are 38 E. z. 13. 
not holden of the King, although the Writ doth ſo ſuppoſe ; but he ought to Br. Droit de 
take the ſame by Proteſtation, and plead other Matter in Bar, if he have any * 
Matter to plead. Ss 
M And in a Writ of Right he ought to count of his own Sinn or of the 

Seiſin of his Anceſtor: And if he count of the Seiſin of his Anceſtor, he 
may alledge the Seiſin in the Time of King Richard the Firſt, but the Sciſin 
is not traverſable: But the Tenant may tender a Dem my Mark to inquire of 
this Seiſin, Sc. And if it be found with the Tenant, that the Anceſtor was 
not ſeiſed, the Demandant ſhall be barred. But if the King be Party De- 
mandant, 'the Tenant cannot tender the Demy Mark to inquire of the Seiſin, 
but ought to plead in Bar; and there the Tenant ſhall have no Imparlance 
without the Aſſent of the King s Serjeants. And it ſeems reaſonable, if the 
Tenant in a Precipe quod reddat loſe by Action tried, that yet he ſhall have a Litt. 1 14. 
Writ of Right. 

And ſo if the Demandant be barred in an Aſſiſe of Mertdaunceſter 4 Co. 43. 
brought by him, or other real Action, as a Writ of Entry ſur Diſſeiſin, &c. 
or the like Writ, and is barred by Action tried, yet he ſhall have a Frits | 6. ] 
of Right Patent, or Præcipe in Capite, if the Lands be holden of the King 


in Chief: And fo it ſeemeth, if a Man loſe by Default in a Writ of Right ** 8. 

the 1 enant 
after the Miſe joined maketh Default, final Judgment upon that Default ſhall not be given, but a Peli Cape ſhall 
iſſue ; for peradventure he may ſave his Default: But Judgment final, where it ought not to be in a Writ of 
Right, ſhall bind until it be reverſed. 


(a) Nete; M. 30 H. 8. Dyer 44. A Tenure firms it to hold of him by a Penny, &c. The 
in Chief (1.) ought to be held of the King, and Grantee ſhall notwithſtanding hold it in Chief, 
created by him, (2.) It ought to be held of although there are theſe Words added, And not 
him as of his Perſon. And (3.) per Dyer 45. in Chief; and if he grant the Reverſion, both 
The King by no Means can grant or ſever þ the Tenure and*the Services ſhall remain to the 
Tenure and Seigniory in Chief from the Crown. King. See the Tenure of the Honour of Plymp- 
The King purchaſes a Meſnalty, yet the Te- on, and 36 H. 8. Dyer 58. The Tenure of ihe 
nant ſhall hold as before: So if he forejudge the Honour of Guceſter; and Note, The "Tenure 
| Mene, &c. he ſhall hold as the Meſne held. of the Principality of Wales, is not the ſame. 

The King grants Land in Tail, and after con- Dyer 344. 


"es 


C2 'a) before 


12 


This muſt be And a Man ſhalt have a Writ of Right Patent of a Rent, as well as of A 


intended of a 
Rent-Service, 


for of a Rent Charge or Seck 


Writ of Right in London. 


(a) before the Miſe joined, yet he ſhall have a Writ of Right againft him 


who recovereth. But after a Miſe joined it is otherwiſe z for then upon 
Default after Iſſue joined, the Judgment ſhall be final, as well againſt the 
Demandant by his Nonfuit, as againſt the Tenant, if he make Default 


after. 


Land. 


no Writ of Right lies; per Herle. 45 Ed. 3. F. Droit 32. 


Writ of Right in London. 


T7RIT of Right Patent in London lieth of Lands or Tenements within 
the City, &c. by him who claims an Eſtate in Fee-ſimple in the 

Lands and Tenements, and not by him who claims an Eſtate for Life, or in 
Tail, or in Dower, or by the Courteſy. For it Tenant in Fee-ſimple loſeth 
his Lands in London by Default, or by Verdict, it ſeemeth that he ſhall have 


*Fudgment in a Writ of Right, vide ant. 


pag. 1. and 2. & znfra Þ. | 

(a) The Demandant imparls on the Voucher 
ef the Tenant and returns (into Court) and the 
Tenant was demanded and made Default, and 


Judgment given againſt him, Becauſe he depart- 
ed in Contempt of the Court. 38 Ed. 3. 13. and 


ſo of the Demandant if he imparls, &c. after 
the Miſe joined. 13 Ed. 3. F. Fudgment 169. 
and the like of the Tenant, 11 Ed. 3. F. 
Judgment 126. Judgment final is given on a 
Departure in Deſpight of the Court. 53 £4. 3. 
F. Fudgment 252. But not on a Default in a 
Petit Cape after the Miſe joined. 12 Ed. 2. F. 


Judgment 235. So Judgment final is given on 
a Confeſſion after the Miſe joined, but not be- 


fore. 13 H. 4. F. Judgment 245. 33 Ed. 3. 
ibid. 253. 


Where the Tenant vouches, final Judgment 


ſhall not be given againſt the Vouchee, except 
he be Tenant to. him that vouches him, though 
it be after the Miſe joined ; per Bingham. 13 


Ed. 3. Judgment 15 2. contr. 14 Ed. 3. ibid. 


154. See Judgment againſt a Prebend. 12 Ed. 3, 


Judgment 163. againſt a Baron and Feme; and 


yet the Feme ſhall afterwards have a Cui in 
vita. 33 Ed. 3. ibid. 252, It ſhall not be 
againſt the King. Vid. Fudgment 232. Set 


Judgment final given after the Champions were 


brought, and at another Day given, the Te- 
nant made Default; but the Demandant ap- 
peared with his Champion. 29 Ed. 3. 12. and 
ſo is 1 H. 6. 7. 


T Note; If the Tenant tenders the Miſe, ei- 


ther by Grand Aſſiſe or Champion, and the De- 


mandant imparls thereupon, and at the Day the 
Tenant makes Default; Judgment final ſhall be 


given, Becauſe he departed in Contempt of the 


Court. 3 H. 6. 55. 10 H. 6. 2. and ſo is the 


Caſe to be intended, 44 Ed. 3. 28. Pide ſu- 
pra *. So if after the Miſe is joined by Cham- 
pion, the Fenant appears without his Champion. 
12 H. 7. 10. But if the Miſe is joined by 
Grand Aſſiſe or Battle, and aftetwards the Plea 
is put without Day, z. e. diſcontinued ; and 


then upon a Reſummons the Tenant afterwards 
makes Default, Judgment final ſhall not be gi- 
ven. 3 Ed. 3. 5. 1 Ed. 3. Alſo if the Miſe is 


joined by Grand Aſliſe, and at the Day of M4 


prius, c. the Tenant makes Default, a Petit 


Cape ſhall iſſue; and if at the Return thereof 


the Tenant does not come in, nor {ave his De- 


fault, Judgment final ſhall (not) be : But if the 


Demandant makes Default at any Day after the 
Mite joined, Judgment final ſhall be given againſt 
him, See 12 H 7. 10. or 20. Dyer 98, 103. 
5 Co. 86. a. See 3 Ed: 3. 29. It ina Writ ef 
Right againſt Baron and Feme, they tender the 


Miſe, and the Demandant impatls thereupon, 


and afterwards makes Default, Judgment final 
ſhall be given. 

Note; Where it was againſt Baron and Feme, 
and before the Mife accepted. 11 Ed. 3. F. 


e Judgment 126. 13 Ed. 3. ibid. 129. acc, where 


the Termor was received. And 14 Ed. 3. 151. 
Simile. Vide pot, 11. D. E. 


4 a Writ 
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a Writ of Right of thoſe Lands directed unto the Mayor and Sheriffs, and 
it ſhall be in he Nature as a Writ of Right Patent. And the Form of the 
Writ is ſuch : - 

C The King to the Mayer and Sheriffs of London, greeting : We command you, 
that without Delay you do full Right to E. of N. of one Meſſuage and two Shops 

 evith the Appurtenances in London, which he claims to hold of us by free Service, 
&c. whereof W. deforceth him, that we may hear no more Clamour thereupon for 

want of Right. Witneſs, &c. And it ſhall not be ſaid in this Writ, And un- 
leſs you will do this, the Sheriff of ſuch a County ſhall do it, becauſe the Writ is 
as well unto the Mayor of the ſaid City as unto the Sheriff, 

And the Writ of Right Patent, which ſhall be directed unto another City or 
Borough, ſhall be of Nike Form as the Writ aforeſaid is, as appeareth by the | 

_ Regiſter, thus: 

The King to the Mayor and Bailiffs of Oxford, greeting: We command yon, 
that without Delay you do full Right, &c. to E. of C. of twenty Shillings Rent, 
and Paſture for ſixteen Cattle, with the Appurtenances in N. of which A. of B. 
unjuſtly deforceth him, &c. 

D And becauſe that the Lands and Tenements within Cities and Boroughs are Burgage Te. 
holden of the King in Burgage Tenure, it behoveth that the Writ of Right mre. 
Patent be directed unto the ſaid Mayor and Sheriffs or Bailiffs, as Bailiffs and. 
Officers of the King, as if Lands were holden of the King as of an Honour, Nee; All the 


or Caſtle, or Manor. . Lands, c. 
| withinthe City 
of London, and the Liberties thereof, are held in Free Burgage wichout any Meſnalty. Privileg. Lond. 7% 


E And alſo upon a Writ of Right ſued in 1 Plea ſhall not be re- 
moved by (a) Tolt, or Pone, or Recordare, as another Writ of Right ſued in 
the Court of another Lord ſhall be. But if the Tenant in the Mrit of Right 
in London vouch a Foreigner to Warranty, the Demandant ſhall come into 
the (a) Chancery, and ſhall ſue a Summ' ad warrantizandum in the Common. 
Pleas before the Juſtices at a certain Day, and another Writ unto the (2) 
Mayor and Sheriffs, to ſend the Record before the ſaid Juſtices at the ſame 
Day, Sc. and then the Mayor and Sheriffs do adjourn the Parties before the 
Juſtices of the Common Pleas at a certain Day; and alſo at the ſame Day 
ſhall ſend the Record which is before them before the ſaid Juſtices ; and when 
the Juſtices have determined the Warranty, they ſhall (a) ſend back the Re- 
cord by Writ, which ſhall iſſue out of the Rolls of the Juſtices, directed unto- 


| (a) N. B. That at Common Law the Record. give Judgment upon a Default. Bid. $7 3. 
127 was removed by a Writ out of Chancery, and 31. 42 Ed. 3. 1. Nor give Judgment upon a 
after the Warranty determined, it was remanded Confeſſion ;- nor take an. Iſſue between the Te- 
back ; per Hankford. 14 H. 4. 26. nant and Vouchee; nor enter the Confeſſion, &c. 
(5) See the Power of the Fu/tices on ſuch Re- 18 Ed. 3. 1. 

moval of the Record. 44 Ed. 3. 2. They may A Vouchee cannot plead in Bar, but may 
record an Aid Prayer for the Tenant, and re- vouch over a Foreigner; per Kel/. contra Stouſt; 
mand the Record. 18 Ed. 3. 1. They may and 49 Ed. 3. 31. per Wich. and Bale. See 41 
grant a Reſceit to the Wife on a Departure of Ed. 3. 31. and 49 Ed. 3. 21. They cannot 
the Huſband, in Deſpight of the Court. Contra try a new Iſſue pleaded by the Tenant to the ; 
31 Ea. z. F. Reſceit 125. But they cannot Writ, 


14 


V. 18 E. 3.8. 
4 E. 6. 59. 


27. But 


Plow. 124. 
Staundford, 
contrary, 


' Perſonal ; per Frijby. 


Writ of Right in London. 


the Mayor and Sheriffs, commanding them to proceed in the Plea within the 
ſaid City. And the ſame is by the Statute of Glouceſter, Of Foreign Voucher 
to Warranty, cap. 12. And fo it ſhall be done, if the Tenant plead a Foreign 
Plea, (a) the Plea ſhall be removed as aforeſaid, and when the Matter (a) of 
the Plea is determined, then it ſhall be ſent back unto the Mayor and She- 
riffs as aforeſaid, by the Equity of the ſaid Statute. | 

And by the Rule in the Regiſter every Precipe quod reddat of Plea of Lands 
or Tenements in London ſhall be directed unto the Mayor and Sheriffs Jointly: 
But every other Writ ſhall be directed unto the Sheriffs only. 

And now it 1s a common Opinion, That it a Man hath Title to have a 
Formedon of Lands or Tenements in London, or any other Action Real, as a 
Writ of Entry ſur Diſſeifin, or other Writ whatſoever of Lands or Tenements, 
he ought to ſue this Mrit of Right Patent (b) directed unto the Mayor and 
Sheriffs of London, that they ſhall do Right, Sc. and that the Demandant, 
upon this Writ, ſhall make his Proteſtation to ſue it in the Nature of what 
Writ he will, as a Man ſhall do upon a Writ of Droit Cloſe ſued in An- 
tient Demeſne. But it ſeemeth the Law ſhall not be ſo; for this Writ is a 
Writ of Right Patent, which is directed unto the Mayor and Sheriffs as other 
Writs directed unto another City or Borough are. And I have not heard 
that a Man ſhall make Proteſtation to ſue ſuch Writ Patent in the Nature of 
what Writ he will. But the City of London by their Cuſtom have Power to 
hold Pleas of Lands within the City by other the King's Writs as well as by 
Writ of Right Patent, and that appeareth by the Regiſter. 

(c) And it appeareth, that London is not Antient Demeſne; for then the Writ 
of Right, which ſhall 'be directed unto the Mayor and Sheriffs, ſhould be 
Cloſe, and not Patent. And it appeareth by the Regiſter, in the Title of 
Juris Utrum, that a Juris Utrum was ſued of Tenements in London returnable 
before the Juſtices of the Common Pleas. 


And alſo it appeareth in the Regiſter, in the Title of Writs of Waſte, in 


the End of the Title, that a Writ of Partic* facienda was directed unto the 


Mayor and Sheriffs of London, to make Partition of Tenements in London; 
and alſo there followeth a Writ of Eſtrepement, ſued and directed unto the 


(a) Id eff, In n Plea Real, but not in a Plea 
3 H. 4. 12. But on a 
Foreign Plea pleaded in a Plea Real or Perſonal 
it ſnall be removed to be tried, and afterwards 
remanded, by the better Opinion. Bid. And 
ſo it is on a Foreign Plea pleaded in a Court 
Baron, or Antient Demeſne, or County Palatine. 


14 H. 4.25, 26. 22 H. 6. 48. Lib. Intrat. 229. 


But it is otherwiſe, if a Reſummons be ſued out 
of a Court which has Conuſance on a Foreign 
Plea ; per Cur'. 14 H. 4. 25. See per Norton 
and Hull, a Foreign Iſſue joined in Debt brought 


in Court Baron or other Court, which may hold 
Plea thereof, or in a Suit by Bill by a Copy- 


holder; it ſhall not be tried here (in Neſimin- 
Hall) contra of a Writ of Right brought in the 
Court of the Lord, 1 H. 5. 12. r. 2.84 


(b) See a Formedon of Lands in London. 43 
Ed. 3. 21. So a Writ of Right in the Huſtings 
there, and Proteſtation made in Nature of a For- 
medon. 18 Ed. 3. 8. See alſo 3 H. 4. 12, 19. 
A Foreign Plea pleaded in a For medon in Lon- 
don ſhall be removed to be tried (here) and 


after Trial remanded to be adjudged (there). 


434: 25-5 

N. B. 18 Ed. 3. 8. The Writ of Right was 
ſued in Nature of a Formedon in Deſcender in 
London. See 4 Inftit. 147. And no Writ lies 
of Lands in London, but in London only. Dyer 
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8 Note; In > H 6. 32. it is certified, that 
London is not Antient Demeſne. 


Sheriffs 


| 


: Writ of Right in London. 
Sheriffs of London, upon a Writ of (a) Juris Utrum depending before the Ju- 
ſtices of the Common Pleas, of Tenements in London. Fea. 

A And it appeareth in the Regiſter a Writ of Juſticieb of Dower ſued in Lon- 
don for Lands in London was directed unto the Mayor and Sheriffs of the City, 
and a ſpecial Writ for the Heir in Tail for Lands in London directed unto the 
Mayor and Sheriffs there, upon a (5) Deviſe made of the Lands unto his : 
Anceſtors in Tail, Sc. And the like Writ for him in the Remainder in 
Tail, and alſo for him in the Reverſton. And the like Writs upon De- 
viſes made in other Cities and Boroughs by ſome Perſons to others, Sc. And 
theſe Writs are in the Regiſter after the Writ of Formedon in the Remainder. 

Fol. 244. _ | FER 
And by theſe Writs it appeareth, that a Hꝛrit of Right Patent, which is 
directed unto the Mayor and Sheriffs of London, is not ſuch a Writ as a Man 

ſhall declare thereupon in the Nature of what Writ he will, Sc. as it ſhall 

be upon a Writ of Droit Cloſe ſued in Antient Demeſne; but that it behoveth 

to ſue in London his Writ in the Nature of ſuch Writ as his Caſe requireth, 

Sc. But quere veritatem of that which was ufed in antient Times in Lon— 

don. 5 
And it appeareth in the Regiſter, that the King ſhall have a Writ of Eſcheat 

returnable into the King's Bench for Lands in London eſcheated unto the King; 

and by the ſame Reaſon another Man ſhall have a Writ of other Nature, 
there, returned in the Common Pleas. Quære; For the King hath a Prero- 
gative in this Matter before others, to ſue in what Court he will; but he 
cannot alter or change the Nature of the Writ, otherwiſe than the Law giveth. 
the ſame to him; (c) and therefore quære of this Matter. 
There is alſo another Suit which heth in a City or Borough for Lands or 
Tenements, by Uſage and Cuſtom of the City, and that is by Bill without 
any Writ out of the Chancery; and the fame is called a Bill of Freſh Force, 
or an Aſſiſe of Freſh Force, and lieth only where a Man is diſſeiſed of his Ai of Fre/v 

Lands and Tenements in any City or Borough, or deforced of any Lands or Force. 

Tenements after the Death of his Anceſtor, or after the Death of his Tenant 

for Life, or in Tail, or in Dower, or the like; now within forty Days after 
the Title accrued unto him, he may fue this Bill of Freſh Force, and ſhall 
make Proteſtation to ſue in the Nature of what Writ he will, as Aſſiſe de 
Mortdaunceſter, & Aſſiſe of Novel Diſſei/in, or Intruſion, or of Formedon, or 
in the Nature of any other Writ, as his Caſe doth require: But after the 


17.1 


B : E [cheat 


O 


1 


don challenged; for that their Franchiſe is, not 


Walls. 
(b) See the firſt Charter of Ed. 3. to London; 


(a) See a Juris Uirum of Tenements in Lon- 


to implead or be impleaded without their City 
M. 16 Ed. 3. 55 


the Citizens of London being Freemen, may de- 
viſe their Lands there in Mortmain; and this 
ſeems to be an antient Cuſtom there. See Cro. 
Car. 48 and 57. And by the Cuſtom of London he 
who holds Lands there jointly with others, ma 

deviſe that which belongs to him without ny 4 


other Severance, See 
by the Cuſtom there, all the Lands and Tene- 
ments, Rents and Services, within the faid City 
and Suburbs are deviſable. | 
men and Women of the ſaid City may by the 


ſaid Uſage deviſe them ro whom and for what 


Eftate they will. See Caliborp's Caſes 103, 104. 
V. B. 


So that the Free- 


49 Ed. 3. London. And 


(c) Here the Words and others are added to | 


the Original, 


fore 
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Writ of Right of Dower. 
forty Days paſt after the Title accrued unto him, he ought to ſue a Writ out 


of the Chancery, directed to the Mayor and Sheriffs of London, as the Caſe 
heth. 


And alſo it appeareth by the antient Treatiſe of Natura Brevium, that if a J 


Foreigner ſue an Aſſiſe, or other Præcipe quod reddat of Lands in London in 
the Common Pleas, Sc. that the Mayor and Sheriffs, c. (a) may demand 


Conuſance, Sc. And therefore it ſeemeth, if they do not demand Conu- 


ſance of the Plea, but ſuffer the Recovery to paſs in the Common Pleas be- 
fore the Juſtices, that then the Recovery is good in the Common Pleas for 
the Lands in London. And when the Mayors and Bailiffs ſhall demand Co- 


nuſance of Pleas, and when not, and when they have ſurceaſed their Times, 


appeareth in the Title Conuſance, in the Abridgments, more at large; and 
therefore ſee there, 1 1 5 


OP 


Writ of Right of Dower. 


1 Writ of Right of Dower is Patent, and ſhall be directed unto the 
1 Heir, to ſue in the Court of the Heir, as it appeareth by Britton. And 
where the Writ is directed unto the Heir of the Huſband, and the ſame Heir 
is ſeiſed of the Land whereof the Wife demandeth Dower, then if he will 
not aſſign Dower unto the Feme, the Feme who is Demandant may remove 
the ſame by a Tolt into the County, and alſo may remove the ſame out of 


the County into the Common Pleas by a Pone, &c. without ſhewing of any _ 
Cauſe in the Writ, as the Demandant ſhall do in a Writ of Right Patent. 


But the Tenant in a Writ of Right Patent ſhall not remove the Plea out of 
the County into the Common Pleas, without ſhewing of Cauſe in the Pore. 
And the Tenant in a Writ of Right Patent, or in A Writ of Right of Dower, 


may remove the Plea into the Common Pleas by a Recordare out of the 


Court of the Lord, upon Cauſe ſhewed in the Writ. And what Cauſes are 


ſufficient and good to remove the Plea out of the Lord's Court, or out of 


the County, and what not, does appear in the Regiſter ; and therefore ſee the 
Cauſes there. But the Demandant cannot remove the Plea gut of the Court 
of the Heir by a Pone, becauſe he ought firſt to remove it by a To/t into the 
County, and from the County he may remove it into the Common Pleas by 
a Pone without ſhewing of Cauſe in the Writ, as before is ſaid. _ 
And in a Writ of Right Patent the Plea may be removed at the Tenant's 


Suit by a Recordare out of the Lord's Court into the Common Pleas, before 


the Juſtices there: And by the ſame Reaſon it ſeemeth, that it may be re- 
moved at the Suit of the Tenant, in a Writ of Right of Dower, out of the 
Heir's Court into the Common Pleas, before the Juſtices there, by Recordare, 
for good Cauſe. But guære. | 


(a) See fer Pult. That they have not Conufance in Pleas (or Suits) Real, but only in Pleas Per- 
ſonal, M. 16 Ea. 3. | | 


And 


Wy, 


Writ of Rich? of Dower. 


F And if the Huſband do enfeoff a Stranger of all his Lands, and dieth, and 
his Heir hath nothing by Deſcent ; now if the Feme be to ſue forth a Writ of 
Right of Dower, it ſeemeth ſhe ſhall ſue her Mrit of Right of Dower directed 
unto the ſame Feoffee, c. for after the Endowment he Feoffee ſhall be her 
Lord, and ſhe ſhall hold this Dower of him by Fealty. But before the Sta- 
tute de quia Emptores terrarum, if the Huſband enfeoff a Stranger of Parcel 


of his Lands, Sc. to hold of him, then if the Feme be to ſue a Writ of 


Right of Dower againſt the Feoffee, the Writ ſhall be ſued in the Heir's 
Court, and the Writ ſhall be directed unto the Heir, for the Seigniory that 


remaineth in him. 


A And ſo if the Huſband at this Day giveth Parcel of his Manor in Tail to 


hold of him, and dieth, the Feme ſhall ſue her Writ of Right of Dower in 


the Court of the Heir 'of her Kuſband againſt the Donee in Tail, and the 
Writ ſhall be directed unto the Heir: But if the Huſband make a Gift in 
Tail of all the Lands that he hath, and dieth; and the Feme is to ſue a Vrit 
of Right of Dower of that Land; then the Huſband's Heir cannot have any 
Court, becauſe he hath but a Seigniory in Groſs ; and therefore it ſtands with 
Reaſon that ſhe ſhould have her Writ of Right of Dower againſt the Donee in 
Tail directed unto the Sheriff, returnable in ** Common Pleas, and ſhe ſhall 
have this Clauſe in the Writ; Becauſe B. the chief Lord of the Fee, hath there- 
pon remitted to us his Court. 

5 And ſo if the Huſband make a Leaſe of all his Lands uſato a Stranger for 
Life, and dieth, and the Feme is to bring a Writ of Right of Dower againſt 
the Leſſee for Lifes then it ſeemeth reaſonable that the Feme have her Writ 
of Right of Dower againſt the Leſſee for Lite in the Common Pleas, becauſe 
that he in the Reverſion hath not any Court. And although that this Clauſe, 
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viz. Becauſe B. the chief Lord, &c. be put in the Writ, if the Lord have not 


any. Court to hold, becauſe it is a Seigniory in Groſs, and not any Demeſne 
to hold a Court, Se. then, although the Lord did never remit his 
and that there is not any Matter apparent or remaining in the Chan- 
cery to prove the Lord's Will and Aſſent to remit his Court, yet the Writ 
returned into the Common Pleas before the Juſtices there, is good; and they 


ſhall proceed thereupon, if the Lord hath not any Court to hold Plea for 


- this Matter.\ And it ſeemeth that the Lord ſhall not have his Action againſt 
the Demandant for ſuing the Writ in the Common Pleas, if he have no Court 
to hold Plea thexeupon, and to do Right unto the Party. But if the Lord 
hath a Court to hold Plea, then he may have a Prohibition to the Juſtices of 
the Common Pleas, that they do not proceed upon the Plea, otherwiſe not. 
Are of this Matter. 

And this Writ of Right of pee lieth where a Feme is endowed of Parcel 
of her Dower; and ſhe would demand the Reſidue againſt the ſame Tenant, 


and in the ſame Town, then ſhe ought to ſhew this Writ of Right of Dower, 


for the Words of the other Writ will not ſerve, viz. unde nihil habet, becauſe 
that ſhe hath received Part of her Dower ; and therefore of Neceſſity it be- 
hoveth her to ſue this Writ of Right of Dower to recover the Reſidue z and 
the Writ ſhall be directed unto the Heir, or unto his Guardian, if he be in 
Ward, as a Writ of Right Patent ſhall be, Oc. 


L And 


— SE. 4 eo ned is noo — — - * r 
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Weſtminſter-Abby, and of the third Part of 


Writ of Right * Doty, 


And if a Feme loſe her Land which ſhe holdeth in Dower by Default! in aD 
Præcipe quod reddat; yet according to (a) the Opinion of ſome Men, ſhe ſhall 
have a Writ of Right of Dower. But it ſeemeth, by the Equity of the Sta- 
tute of Weſt. 2. cap. 4. that if a Feme loſe by Default the Land whereof ſhe 
hath had Dower, that by that Statute ſhe ſhall have a Quod ei deforceat to re- 

cover the Land; and before that Statute ſhe had no Remedy for to recover 
the Land, but only an Action of Diſceit, if ſhe were not ſummoned in this 
Writ of Right of Dower. 

And if a Feme hath a Dower, and loſe the ſame by Aſſiſe or Action tried, E 
it ſeemeth ſhe hath not any Remedy but only by Attaint; for it ſeemeth that 
the ſhall not have Remedy to recover by a Writ of Right of Dower, becauſe 
The had the Land once aſſigned unto her in Dower, and ſhe was in Poſſeſſion 
of the ſame, ſo that the Title was executed, and ſhe ought to ſue an Action 


of her own Poſſeſſion, if ſhe be afterwards deforced. Tamen guære. And F 


after the Plea removed unto the Common Pleas, the Proceſs is then Grand 


Cape and Petit Cape. And in the Heir's Court the Manner is to make a Pre- 


cept in the Nature of Summons, and of Grand Cape and Petit 8 and the 
Writ directed unto the Heir is ſuch: 

The King to A. greeting: We command you, that without Delay you do full G 
Right to B. who was the Wife of C. of a third Part of ten Acres of Land with 
the Appurtenances in W. which ſbe claims to hold of you in Dower by the free 
Service of a third Part of one Penny per Annum for all Service, whereof C. un- 
juſtly deforceth her, &c. 

And alſo a Feme may have a Mit of Right of Dower of the Moiety, ac- II 
cording to the Uſage of Gavelkind, where ſhe hath received Part, and is de- 
forced of Part. And it alſo appeareth by the Regiſter, that the Feme ſhall I 
have a Writ of Right of Dower directed unto the Heir himſelf, where he him- 


ſelf deforceth her af the Profits of an Office; and the Writ is 33 


The King to A. greeting: We command you, that you do full Right to A. and R. K 
his Wife, of the third Part () of the Iſſues ariſin 1 the Keeping of the Gaol 
three Roods of Land, one Rood 
of Meadow, and of the Rent of ſo many Loaves, and of ſo many Flaggons or of 
fo many Firkins of Ale by the Day, or by the Week, or by the Year, with the Ap- 
purtenances in the City of Weſtminſter, which they claim to belong to their free 


| Tenement, which they hold of you for the Dower of the ſaid R. in the ſaid City, 


and to hold of you by "he free Service of finding for you one third Part of a Keeper 


for the Keeping of the Gaol aforeſaid, and of the Gate of the aid Abby, for all 


Service, whereof you yourſelf unjuſtly deforce , &c. 


(a) See accordant . Fon. Rep. 381: of, Ke. 12 Ed. 3. F. Dower go. A Demand 
1 Co. 445. And in ſuch Caſe the Writ men- of the third Part of the Profits of the Office of a 
tions their Eſtates, V. B. Bailiff, Parker, &c. without demanding a third 

) See 15 Ed. 3. F. Dower 81. Dower de- Part of the Office itſelf ; which cannot be, be- 


manded of the Profits ariſing from a Fair. See 


11 Ed. 3. F. Dower 85. Dower demanded of 


the Moiety of a Stallage ariſing from a Fair, and 


held good, without ſaying a Moiety of the Pro- 


fits of the Stallage; for the Stallage is the Profits. 
See the Book of Entries 23 4. Of the third Part 
of the Iſſues and Profits of a certain Market every 
Tueſday, and of a Fair every Year on the Feaſt 


1 


cauſe the Office is intire. Quære of the Office 
of Tentury, ibid. See 45 Ed. 3. F. Dower 50: 
where a Feme was endowed of the third Part of 
the Profits of a Mill, and had (thereby) the 
Freehold of the third Part of the Mill veſted in 
her. See 21 Ed. 3. 57. Dower of the third 
Part of the Office of the Marſhalſea. 

And 


Writ of Right de rationabili Parte. 


A And by this it appeareth, that a Feme ſhall have a Writ of Right of Dower 
of that Thing which is appendant or appurtenant unto the Land which ſhe 
holdeth in Dower, Fc. if ſhe be deforced thereof. 


Writ. of Right de rationabili Parte. 


B A Writ of Right de rationabili Parte always lieth betwixt Privies in Blood, 
{LY as betwixt Brothers in Gavelkind, or betwixt Siſters and other Coparce- 
ners, as Nephews and Nieces, and lieth for Lands in Fee-ſimple : As if the 


19 
[9] 
Vide infra I. 

accord'. 


Anceſtor leaſe his Lands for Term of Life, and dieth, and hath Iſſue two 


Daughters, and afterwards the Tenant for Life dieth, and one Daughter en- 


treth into the whole Land, and deforceth her Siſter of the Land; her Siſter 


ſhall have this Writ of Right de rationabili Parte: And ſo if the Anceſtor 
was diſſeiſed of Lands, and dieth, and one Siſter entreth into the Land, and 


deforceth her Siſter thereof; the Siſter who is deforced ſhall have this Writ 
againſt her other Siſter. And ſo two or three may ſue this Writ againſt the 
C fourth Siſter, or the Aunt, and the Niece may ſue this Writ againſt that Siſter 
which deforceth her of her Part, Sc. And this Writ lieth as well upon a 
D dying ſeiſed of the Anceſtor, if one Siſter enter upon all, and deforce the 


E other Siſters, as where the Anceſtor doth not die ſeiſed : And the Writ is a 


F Writ of Right Patent, and ſhall be directed to the Lord of whom the Lands 
G are holden, as other Mrits of Right Patent ſhall be, and ſhall be removed by 
Tolt and other Writs, as the Common Writ of Right ſhall be. But Grand 
Aſſiſe, nor Battail, ſhall not be joined in this Writ, for the Privity of the 
Blood that is betwixt them. Neither ſhall this Writ be ſued againſt a Stranger, 
and if it be it ſhall abate. And if the Anceſtor die ſeiſed, and one Siſter en- 
treth into all the Land, and deforceth her Siſters, the others may ſue this 


Nat. Brev. 
119. 


Poſt. 197. 


_ Writ of Right de rationabili Parte, or a Writ of Nuper obiit, at their Elec- 


tion. And ſo it is for Lands in Gavelkind; if one Brother entreth into all 


the Lands, and deforceth his Brethren, they may ſue this Writ of Right de 


rationabili Parte, or a Nuper obiit, if the Anceſtor die ſeiſed: But if the 


Anceſtor doth not die ſeiſed, then they ought to ſue this Writ de reffo ratio- 
nabili Parte. But againſt a Stranger it behoveth to ſue Afiſe de Mortdaunceſter 
upon the Death of their Anceſtor, or other Writ (as their Caſe ſhall require) of 
the Seiſin of their Anceſtor. And the Form of the Writ of Right de ratio- 
nabili Parte is ſuch : | | : 5 
II The King to A. B. greeting: We command you, that without Delay you do full 
Right to W. F. of ten Acres of Land with the Appurtenances in B. which ſhe 
claims to be her reaſonable Part, which belongs to her of the free Tenement which 
was J.*s, her Father's or Mother's, Uncle's or Aun s, or Couſin' s, in the ſame 
Vill, and to hold of you by the free Service of the third Part or the fourth Part 
of one Penny per Annum for all Service, whereof B. and S. unjuſtly deforce her. 
And by the Regiſter, in this Writ, a Man may ſee what Rent and Services 
all the Land which is partible betwixt the Siſters ſhall yield and pay unto the 
chief Lord, and accordingly put every one of the Heirs to her Part. So if 
there be one Demandant and two Deforceants, then thus; Which ſhe claims to 
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Writ of Right de rationabili Parte. 
hold of you by the free Service of the third Part of fo much per Annum. And 
if there be two Demandants and two Deforceants, then thus: H/hich ſhe claims 
to hold of you by the free Service of a Moiety; or, of two Parts of ſo much per 
Annum for all Service. And if the Land be holden by 44. per Annum and 
Fealty, and there are two Demandants and two Deforceants, then the Writ 
may be: Which ſhe claims to hold of you by the free Service of two Pence per 


Annum for all Service, &c. 
And if there be two Siſters, and after the Death of the Anceſtor they enter I 


and occupy in common as Coparceners, and one of them deforce the other 
v. fp. A. 850 


accord'. 


Judgment. | 


[ 10. | 


Com. 306. 
no Battail lieth 


betwixt them 


Times, Sc. 


er to occupy that which is“ appendant or appurtenant to the Tenement 
which they have in Coparcenary; then ſhe who is deforced ſhall have a Writ 
of Right de rationabili Parte againſt her Siſter, of that which is ſo appendant 
or appurtenant, and the Writ for that ſhall be ſuch : Mpich ſhe claims to belong 


to her Freehold which ſhe holds of you in the ſame Vill, and ought to hold of you 


by the free Service of ſo much for all Service, which W. &c. And in this Writ K 
he ſhall make his Demand of a certain Portion of Land, as to ſo much as his 


Plea doth amount unto, to hold in Severalty ; as if the Anceſtor die ſeiſed of 


twenty Acres, and hath two Daughters, and one entreth into the Whole, and 
deforceth her Siſter ; the other Siſter ſhall demand by her Writ ten Acres of 
the twenty Acres, becauſe that ſuch is her Part; ; and by this Writ if ſhe re- L 


cover, ſhe ſhall have Judgment to recover ten Acres, to hold 1 in Severalty, as 


her Part doth amount unto (a). 
And this Writ of Right de rationabili Parte ought to T4 brought againſt all M 

the Coparceners that hold the Land, Sc. and by all thoſe that are deforced of 

the Land, as it appeareth by Britton: And Voucher and View do not lie in N 


this Writ, becauſe of the Privity of Blood; but in a rationabili Parte the 


View was granted H. 15 H. g. becauſe that the Anceſtor did not die ſeiſed, 
Sc. And Non-tenure is no Plea in this Writ by Britton, Ec. And the Pro- O 
ceſs in this Writ, after it is removed into the Common Pleas, is Summons, 
Grand Cape and Petit Cape; and in the Lord's Court the Manner is to make 
Proceſs in the Nature of Grand Cape and Petit Cape, Sc. 

And the Heir of one Coparcener may ſue this Writ of Right de rationabili P 
Parte of the Seiſin of the common Anceſtor, which was of the Seiſin of his 
Anceſtor in the Time of King R. 1. or H. 3. or of the Seiſin in the Time of 
King John, or other Kings after that Time, if he can prove it. As a Man 
ſhall have a Writ of Right Patent of the (4) Seiſin of his Anceſtors in ſuch A 
But if one Coparcener claim the Land by a Feoffment made 
unto her by her Anceſtor in Fee; now if the other Coparcener deforce her of 
the Lands, ſne may have a Writ of Right Patent e her Siſter for the 


(a) Vid. accordant 12 Ed. 3. Judgment 162. 
7 Aid. 7 Ed. 3. 49, Cc. cited in the Margin 
of Co. Lit. 167. 6. That if two Coparceners be, 
and one diſſeiſe the other, and the Diſſeiſee re- 
covers in Aſſiſe, Qc. ſhe ſhall have Judgment to 
bold her Moiety in Scweraliy; ſo if one Coparce- 
ner recovers againſt the other in a Nuper obiit, or 
rationabili Parte, the Judgment ſhall be, that 


the Demandant ſhall recover and hold in Sewe- 
ralty. 3 Ed. 3. 48. 4 H. 7. 10. 30 Ed. 1. Nu- 
per 2 18. 21 R. 2. Nuper obiit 22. 

(b) And in that Caſe if the Demandant be 
within Age, the Parol ſhall demur ; contra, if 
there be no Meſne Deſcent of the Right, 7 H. 
4. 20. 


Land 


Mrit of Ne injuſte vexes. 


Land, and ſhall join the Miſe by Grand Aſſiſe, or by Battail, becauſe ſhe doth 
not there claim the Land as Heir to her Anceſtor, as it ſeemeth: Tamen 
ure. 

B And if a Man hath Iſſue two Daughters, and dieth ſeiſed of Lands in Tail, 
and one Daughter entreth into the Whole, and deforceth her Siſter; there the 
Siſter may have a Formedon againſt the other Siſter, and not a Nuper obiit, 
nor this Writ of Right de rationabili Parte; for this Writ lieth properly for 
the Lands in Fee-ſimple. E 


Mrit of Ne injuſte vexes. 
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Vide Mag. 
Char. cap. 10. 


EC 1 7 of Ne injuſte vexes lieth in Caſe where Lord and Tenant are, and C. 4. Part 11. 


the Tenant hath holden of the Lord and his Anceſtors by Fealty and a wg 2 Caſe, 


twenty Shillings Rent yearly, and of lat: Time the Lord hath gotten (a) Sei- 


| fin of greater and more Rent of the Tenant, by Payment of the Tenant of 


his own Agreement without Coertion of Diſtreſs : Now if the Lord will di- 
ſtrain the Tenant for this Surpluſage of Rent, the Tenant cannot avoid the 


Lord in an Avowry, for the Seiſin which the Lord hath had by the Pay- 


ment of the Tenant. of this Rent of his own Agreement. But the Tenant 
D may ſue this Writ of Ne injuſte vexes directed unto the Lord; which Writ is 
in itſelf a Prohibition unto the Lord, that he do not diſtrain his Tenant to do 
other Services than of Right he ought to do. And this Writ in its Nature is 
a Writ of Right, and ſhall be Patent; and this Clauſe, And unleſs you will do 


this, the Sheriff, &c. ſhall be put into the Writ. And the Proceſs in this 


Writ is, Prohibition, Attachment and Diſtreſs againſt the Lord, commanding 
E him that he ſhall not diſtrain, Sc. And this Writ is founded upon the Sta- 
tute of Magna Charta, cap. 10. which willeth, That no Man be diſtrained to do 


greater Service for a Knight's Fee, nor for any other Freehold, than is therefore 


due. And the Form of the Writ is ſuch: 

F (8) The King to A. greeting: We command you, that you unjuſtly vex not, or 
permit to be vexed, B. concerning his free Tenement which he holds of you in J. 
nor therefore require or permit to be required of him Cuſtoms or Services which he 


oweth not, nor is uſed to do for the ſame; and unleſs you will do this, the Sheriff 


of Lincoln ſhall cauſe the ſame to be done, that we may hear no mors Clamour 
thereupon for want of Right. 9. : | Lo. 
And this Writ is always Anceſtrel, viz. where the Tenant and his Ance- 
{tors have holden of the Lord and his Anceſtors by Fealty and twenty Shil- 


lings Rent, or other Rent and Service; and of later Time the Lord hath 
incroached divers others Services or Rents, by Payment of the Tenant, or 


(a) But if the Lord recover more on an Action 
tried, the Tenant ſhall not have a Ne injufte 
vexes; per Knivet: Quære. 39 Ed. 3. 18. and 
ſee accordant 38 Ed. 3. F. Droit 32. And by 


Green, the Tenant ſhall have a Ne injufte wexes, 
although. the Lord recovers the Rent by Aſſiſe, 


which he had releaſed, but the Deed thereof not 
produced in Evidence; or where the Aſſiſe was 
taken on the Seiſin and Diſſeiſin. 7 H. 5. 7. a. 

(6) This Writ lies not againſt the Lord where 
a Recovery in an Action is had by him. 38 Ed. 3. 
F. Droit 32. OE, 


Going, 


1 il But aterwih 
I in Aſſiſe of 
Rent, or in a 
Writ of Re- 
ſcous or Ceſſa- 
dit; for the 
Tenure is tra- 
verſable in 
theſe Writs. 
12 Ed. 4. 7. 
a0 22 Aſſ. 68. 
i Thorpe. 
„ 7 Ed. 4. 28. 
16 Ed. 4. 11. 
20 Ed. 4. 17. 
10 H. 7. 11. 
26 H. 8. 6. 
Com. 45. & 
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The Count. 
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Writ of Ne injulte vexes. 


doing of other Services Which he ought not to do unto the Lord; then the 
Tenant may ſue this Writ: For by Incroachment of Rent by the Lord by 
Payment of the Tenant, the Tenant ſhall not avoid the ſame in an Avowry 
by the Lord for that Rent which is ſo incroached. But if the Lord do in- II 
croach other Services which the Tenant of Right ought not to do unto him, 
as Homage or Eſcuage; then the Tenant may avoid this Incroachment in 
Avowry by the Lord for theſe Services, becauſe the Tenant may traverſe the 
Manner of the Tenure in that Caſe; as to ſay, that he holdeth of the Lord 
by Fealty and twenty Shillings Rent only, without that he holdeth by Ho- 
mage, Fealty and Rent, in the Manner and Form as the Avowry is made : 

Or the Tenant may ſue this Writ of Ne injufte vexes in that Caſe if he will. 
And if the Lord do diſtrain to do other Services after the Prohibition deli- 
vered unto him, or to pay more Rent than of Right he ought to pay, 
then the Tenant ſhall have an Attachment againſt the Lord returnable in 
the Common Pleas, or in the King's Bench. And when the Lord cometh 
upon the Attachment, then the Tenant ſhall count againſt him in this 
Manner. 


B. ſheweth unto you, That whereas he holdeth of the aforeſaid A. c. as 


of his Manor of C. twenty Acres of Land with the Appurtenances in V. by 


Homage, Fealty, and by the Service of the twentieth Part of a Knight's Fee, 


as 


The Defen- 
dant Actor. 


E11. 


and by the Services to render to the ſaid A. Half a Pound of Pepper yearly 
at the Feaſt of All- Saints, for all Manner of Services; yet the aforeſaid A. 


over the Services aforeſaid, vexeth the ſaid B. and ſuffereth him to be vexed, 


and of him demandeth and diſtraineth, and ſuffereth him to be diſtrained for 
nine Shillings Ser Annum of Rent, for which he is damnified unto bis Damage 
of twenty Pounds. And ſo note, that he ſhall declare of Damages in this 
Writ; and then upon this Count, the Lord who is Defendant ſhall make his 
Defence, and ſhall defend the Wrong and Force, Sc. and ſhall count againſt 
the Plaintiff, and ſhall ſay, that he doth not tortiouſly demand the ſaid Rent 
of nine Shillings over the other Services, &c. for he ſhall ſay, that the ſaid 
B. holdeth the ſaid twenty Acres of Land, Sc. of him by the ſaid Rent and 
Services, &c. and that he the ſaid A. was ſeiſed as well of the ſaid Rents of 
nine Shillings, as of all the other Services aforeſaid, by the Hands of the 
aforeſaid B. as by the Hand of his very Tenant for the faid twenty Acres of 
Lands with the Appurtenances, as of Fee and of Right in Time of Peace, 
viz. in the Time of King Edward, late King of England, Sc. in taking of 
the Eſplees, viz. Rents, &c. And that ſuch is his Right, he is ready to make 
good by his Body, &c. 

And thereupon he who is Plaintiff in the Ne inte wexes ſhall defend this A 
Count, and thereof ſhall put himſelf upon the Grand Aſſiſe, and fo the Miſe 
ſhall be joined betwixt them in this Writ, which is at firſt but a Prohibi- 
tion, &c. And Judgment final ſhall be given upon this Writ after the Miſe B 
joined, if it paſs againſt any of the Parties; or it any of them be Nonſuit, 
or make Default after the Miſe joined. And fee the Form of the Count and 
of the Defence in this Writ, in the Book of Entries of Pleas, / 90, on the 
firſt Page. 


> had 
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C And it appeareth M. 18 Ed. 2. that the (a) Feoffee ſhall not avoid Seiſin of 14 H. 4. 5 ac. 
Rent had by Incroachment of his Feoffor, nor ſhall he have a Writ of Ne in- Dy bans 
juſte vexes; nor a Man ſhall not have a Writ of Ne injuſte vexes againſt the g,. 12 Ul. "uf 
Grantee of the Seigniory, as appeareth p. 10 E. 3. cont. per 

D And Trin. 20 Ed. 3. it appeareth that Tenant in Tail ſhall not have Ne in- Hare. 
juſte vexes, Cc. but he ſhall plead “, and ſhew the Matter, and ſhall not be # gee 20Ed. 3. 
eſtopped by the Payment and Seiſin had by the Hands of his Anceſtors ; but F. Avery 
by a Seiſin had by his own Hands he ſhall be bound during his Time in 131. 
Avowry, as it ſeemeth. But after the Miſe joined in a Writ of Ne ixjuſte 

E vexes ſued, if the Parties imparl until another Term and Day, and after at 
this Term at the Day the Lord, who is the Defendant in the Ne injuſte vexes, 
make Default, now what Proceſs ſhall be awarded thereupon, or if Judgment 
ſhall be given upon this Default without any Proceſs, quære. And ſo if the 
Plaintiff at another Term after the Miſe joined, and Day given, &c. make 

Default, it ſeemeth he ſhall be Nonſuit, Sc. See fol. g. D. 


44 7 it de Recto Clauſo. See 4 Inſt, 


209, 270. 


F RIT of Droit Cloſe is a Writ which is directed unto the Lord of An- 
VV cient Demeſne, which lieth for thoſe Tenants within Ancient Demeſne, 
who held their Lands and Tenements by Charter in Fee-ſimple, or in Fee-tail, 
7 or for Life, or in Dower; if any of them be ouſted of his Lands or Tene- 
ö ments, or diſſeiſed, Sc. he or his Heir may ſue this Writ of Droit Cloſe di- 
5 rected unto the Lord of Ancient Demeſne, commanding him to do Right, 
Se. in his Court; and the Form of the Writ is ſuch: | 
G Henry by the Grace, &c. (b) to his Bailiffs of J. greeting: We command you, 
that without Delay, and according to the Cuſtom of our Manor of J. you do full 
Right to A. of one Meſſuage with the Appurtenances in J. whereof B. unjuſtly 
deforceth him, that we may hear no more Clamour thereupon for want of Right. 
Witneſs, &c. And another Writ thus: A 
The King to his Bailiffs of the Caſtle of Bamburgh, greeting: We command, 
&c. that, &c. according to the Cuſtom of the Manor of the Caſtle of Bamburgh, 
you do full Right of two Parts of the Fiſhery of the Water of J. in Bamburgh,. 
H whereof B. deforceth him, &c. And the Order of putting the Parcels of 
Houſes, Lands, Meadows and Paſture, Sc. ſhall be obſerved and uſed, as 
I ſhall be done in a Writ of Right Patent. And this Writ may be ſued of 
Common of Paſture, and for ftopping of a Way, and ſuch like. And the 
Writ for the Common is ſuch: 


(a) See accordant 33 Ed. 3. F. Awvowry 255. Mitch. 17, 18 Eliz. Rot, 1381. See Benl. NM. 
or rather 225. And therefore on Special Matter 254. | 
ſhewn he may traverſe, That he takes by the Note alſo; Although the Precept be ua we- 
Feoffment, and the Tenant by whoſe Hands the mire faciat 12, &c. yet on the Proteſtation to 
Seiſin was, ſhall not avoid this on the Avowry. ſue in Form (or Nature) of an Aſſiſe, the Re- 
18 Ed. 3. F. Avowry 217. turn of 12 is good, and ſo it ſeems of 24. Hill. 

(5) Note; Though the Writ is directed to 19 Elia. 3. Hayter's Caſe, & 44, Aubrabal's 
the Bailiffs, yet the Suitors are the Judges, Caſe, OT 

| The 


or 


24 


Writ de Recto Clauſo. 


The King, &c. We command you that you do full Right, &c. of Common of K 
Paſture in T. which belongeth to one Meſſuage and ten Acres of Land, which he 
holds in the ſame Vill according to the Cuſtom of the Manor aforeſaid, whereof 
B. C. and D. unjuſtly deforce him. And for ſtopping of a Way the Writ is ſuch: 

The King to the Bailiffs of the Biſhop of Litchfield and Coventry of the Ma- L. 
nor of C. greeting: R. hath complained to us, that W. unjuſtly and without 
Judgment hath obſtrufed a certain Way in D. which is within the Precintt of 
the ſame Manor, to the Nuſance of one Meſſuage which the ſaid R. holds accord- 
ing to the Cuſtom of the Manor aforeſaid in the ſame Vill: And therefore we tom- 
mand you, that having called before you the Parties aforeſaid, and having heard 
their Reaſons, from hence thereupon you (a) cauſe to be done to the ſaid R. due and 


ſpeedy Fullneſs of Fuſtice in the Premiſſes, as hath been uſed to be done according 


to the Cuſtom of the Manor aforeſaid. 
And note, that the Demeſne Lands of a Manor, and the Manor itſelf, which M 
is called Ancient Demeſne, is pleadable at the Common Law; as a Man ought 


to ſue his Action for the Manor, and for the Lands, which are Parcel of the 


Manor, at the Common Law and in the Common Pleas. But if a Man will 


ſue for the Lands which are holden of the Manor, which are in the Hands of 


a () free Tenant who holdeth of the Manor, for theſe Lands he ought to ſue 
this Writ of Droit Cloſe, directed unto the Lord of the Manor, and there he 
ſhall make his Proteſtation to ſue in that Court the ſame Writ, in the Na- 


ture of what Writ he will declare. And the Form of Entry when ſuch Writ 


is brought in Court, is ſuch: 


* 


At this Court cometh R. N. by Nicholas B. his Attorney (by the Letters Patent N 
of the ſaid R.) and hath delivered to the aforeſaid Bailiffs a certain Cloſe Writ 


of the Lord the now King, direfted to the ſame Bailiffs, to be executed in Form 


of Law according to the Cuſtom of the Manor aforeſaid, the Tenor wherecf fol. 
loweth in theſe Words : Go 5 | Fr 

Henry, Sc. to the Bailiffs of J. of S. greeting: We command you, that juſtly 
and without Delay, and according to the Cuſtom of the Manor of G. of S. you do 


full Right to Robert N. of two Meſſuages, & c. in W. and H. of which P. and 


C. unjuſtly deforce him, that we may hear no more Clamour thereupon for want of 
Right, &c. And upon this the aforeſaid Robert N. finds Pledges of proſecuting 
his Writ aforeſaid, to weit, T. and W. and proteſteth to,proſecute that Writ in the 


i 12. ] ſame Court in Form and Nature of a Writ of Aſfiſe of Novel Diſſeiſin at the Com- 


mon Law, according to the Cuſtom of the Manor aforeſaid, ſaying, That the afore- 


ſaid P. and C. unjuſtly and without Judgment have diſſeiſed him of bis free Tene- 


ment in W. and H. to wit, of the Tenements aforeſaid with the Appurtenances, 
after the firſt, &c. And he thereupon prayeth Proceſs to be made according to the 
aforeſaid Cuſtom of the ſame Manor, &c. Therefore according to the Cuſtom of 
the ſame Manor T. H. the Under- Bailiff of the Manor and Miniſter of this Court, 
is commanded, that he cauſe thoſe Tenements io be reſeiſed of the Chattels which 
were taken therein, and the ſame Tenements with the Appurtenances to be in Peace 


(a) But Note; Some Actions which are ſuable () And Nete; Lands that are Frank- fee may 
there (i. e. in the Manor Court) only, are ſuable be held of a Manor that is Ancient Demeſne. See 
by way of Plaint, as Replevin, Account againſt 11 H. 4. 86. per Cur'. Yet if Frank fee be re- 
a Guardian in Socage; and ſo it ſeems of a Writ covered in a Court of Ancient Demeſne, it is a 
of Mefne. Sce 21 £4. 3. 10. Diſfeiſin, 130 Ed. 3. Af. z. 4 H. 6: 79 ; 

| ant! 


! aforeſaid, within the Precintt of the Manor aforeſaid, to view the Tenements afore- 


NHrit de Recto Clauſo. 
nbi! at the next Court to be held before the aforeſaid Bailiffs and Suitors of the 


{ame Court, to wit, on Thurſday next coming, here, to wit, at S. and in the mean 
zime that he cauſe twelve free and lawful Men of the Neighbourhood of W. and H. 


faid, and io cauſe their Names to be put in the Writ, and that he ſummon them by 
99d Summoners, that they be then here, to wit, at S. ready to make Cognigance 
thereupon, and that he put by Gages and ſafe Pledges, the aforeſaia P. T. his 
Bailiff, if he ſhall not be found that be be then here at S. to hear that Cogni- 
zance, &c. And that he then have there the Names of the Pledges, the Sum- 
»10ners, and the ſaid Precept to him thereupon directed. And the ſame Day is 
given to the aforeſaid R. N. &c. 15 | 

* See all this Form to make Proteſtation in the Book of Entries of Pleas, 
Fol. 115. And then at the Day of the Precept and Proceſs returned, the 
Defendant ought to appear and plead in Bar, or unto the Writ, or other 
Matter, in ſuch Form as ſhall be in an Aſſiſe at the Common Law. And if 


the Proteſtation be made in the Nature of another Writ, then the Precept 


ſhall be according unto the Nature of the Proceſs which is given in ſuch Writ; 
and the Tenant when he cometh in ſhall plead as he ſhall do in ſuch Writ ſued 
againſt him at the Common Law, for the Nature of the Proteſtation doth alte 


and change the Manner of Pleading for the Tenant. 


A - And if falſe Judgment be given in this Writ, the Party Ten 


B 


dant may ſue a Writ of falſe Judgment thereupon. _ 

But he who holdeth Land in Ancient Demeſne by Copy of Court-Roll, at 
the Will of the Lord, who is called Tenant by baſe Tenure, if he be ouſted 
of his Lands or Tenements there in Ancient Demeſne, he ſhall not have this 
Writ of Droit Cloſe, but he ought to (a) ſue by Bill in the Court of the Lord 


of the Manor, and ſhall make Proteſtation to ſue there in the Nature of what 


| ſhall not have a Writ of falſe Judgment thereupon at the Common Law, nor Lit. 6. ac“. 
other Remedy; but to ſue unto the Lord by way of Petition, as it appeareth 14 H. 4. 34. 


Writ he will. But if falſe Judgment be given againſt him in that Court, he 
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ant or Deman- Poſt. 18. | 


in 14 H. 4. For thoſe who hold their Lands in baſe Tenure in Ancient De- 7 Ed. 4. 19. 
meſne, or by the Rod, hold them in Villenage, and they ſhall not have ſuch 


Writ of Droit Cloſe, nor a Writ of (þ) falſe Judgment, Cc. See the Statute 


of x R. 2. cap. 6. of that Matter. . 
And this Term, which is now at this Day called Copy-tenants, or Copy- Nee, Copy- 
holders, or Tenants by Copy, is but a new found Term, for of ancient bold Tenants. 


Times they were called Tenants in Villenage, or of baſe Tenure; and that 


appeareth by the ancient Tenures, that thoſe who held by the Rod, or in baſe 


Tenure, or by Copy of Court-Roll, were then called and named Tenants 


that held in the Villenage: For Tenants by Copy of Court- Roll are not ſpe- 


(a) See 14 H. 4. 34. 1 H. 5. 12. Nat. Brew. 
16 
(5) And Note; 14 H. 4. 34. it was adjudged, 
That if one recover againſt Tenant by the Verge 
in Ancient Demeſne by Writ of Right Cloſe, the 
Tenant ſhall not have a Writ of falſe Judgment, 


1 H. 5. 12. 


nor aſſign this ſor Error; for then he ſhould be 
reſtored to a Freehold which he never loſt, but 


always continued in the Lord. But it ſeems the 
Recovery is void, and may be avoided by Plea. 
And ſo it is, tho' they are Lands 
at Common Law. 18 H. 6. 28. 


E cified, 
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1 13. 3 


Demandant may ſue a Writ directed unto the Sheriff, commandin 


go unto the Lord's Court, and to ſee that Right be there done. 


if need be. 


Writ de Recto Clauſo. 


cified, nor named by ſuch Name; but yet at that Time there were ſuch 
Tenants, out then they were called Tenants in Villenage, or of baſe Te- 
nure. 

And when the Writ of Droit Cloſe cometh unto the Lord, or unto his Bai- 
liffs, the Lord ought for to hold his Court, and to procced thereupon accord- 
ing to Law, &c. And if the Lord will not hold his Court, then the De- 
mandant may ſue a Writ out of the Chancery directed unto the Lord, com- 
manding him to hold his Court, c. And if he will not hold it, then the 
Demandant may ſue an Attachment againſt the Lord directed unto the Sheriff, 
returnable in the Common Pleas or King's Bench, and thereupon the Deman- 


dant ſhall recover his Damages. 


And if the Writ of Droit Cloſe be directed unto the Bailiffs, c. and they 
will not hold the Court, then he may ſue ſuch a Writ unto the Bailiffs, com- 
manding them to hold their Court; and if they will not ſo do, he may ſue 
an Attachment againſt them directed unto the Sheriff, returnable as afore- 
ſaid, Sc. 


(a) And if the Lord himſelf ouſt his Tenant of Lands which are holden | 


of the Manor by Charter in Fee, the Tenant who is ouſted ſhall have this 


Writ of Droit Cloſe directed unto the Lord himſelf, if he will, Sc. Or in 
this Caſe he may have an Aſſiſe, or other Writ at the Common Law againſt 
the Lord of thoſe Lands. But it appeareth by a Rule in the Regiſter, that 
if the Demandant be defeated of Juſtice in the Lord's Court, that then the 
the She- 
riff that he go unto the Court in Ancient Demeſne, and that he take with 
him four diſcreet Knights in their proper Perſons, to ſee that Right be done 
unto the Party demandant in this Writ; and if the Sheriff refuſe ſo to do, 
he may have an Alias and Pluries, and Attachment againſt the Sheriff in the 
Common Pleas or King's Bench. But it ſeemeth, that this Writ which ſhall _ 
be ſo ſued directed unto the Sheriff, that he ſee Right done to the Deman- 

dant, is of little Effect; for by Virtue of this Writ he cannot compel the 
Lord to do Right unto the Demandant, as it ſeemeth; tamen quære: For if 
he cannot cauſe the Lord to do Right unto the Demandant in a Writ of Droit 
Cloſe, then it ſhall be in vain to ſue ſuch Writ directed unto the Sheriff, to 
And the 
Demandant may ſue ſuch Writ directed unto the Bailiffs, or unto the Lord 
himſelf, commanding them that they do him Right, Sc. and that they do not 
delay the Matter, Sc. And thereupon an Alias, a Pluries, and Attachment, 


(a) See 21 d. 3. 26. Afliſe brought by the 
Tenant againft the Lord and another, and the 
other takes on him the Tenancy, and the Lord 
would have pleaded Ancient Demeſne, and be- 
cauſe he was named only as a Diſſeiſor, he could 


net. See 41 Ed. 3. 22. A Pracipe brought by 


a Tenant againſt the Lord in Ancient Demeſne, 


and two others, and the Lord diſclaims, Oc. 
And ſee there, there is the ſame Election of the 
Tenant, where he brings his Action, or the Lord 
diſſeiſes him. 

QAuære, If the Tenant recovers againſt the 
Lord at Common Law, if ever the Lands can 
be Ancient Demeſne again. 


And 


Writ de Recto Clauſo. 


And if a Plea be removed in the County, the Demandant may ſue ſuch 
Writ directed unto the Sheriff, that he proceed in the Plea, unto Judgment, 
and to do Right; and upon that he ſhall have an Alias, a Pluries, and Attach- 
ment, againſt the Sheriff, if he will not do accordingly. 


And note, That the Demandant in a Writ of Droit Cloſe cannot (a) remove 34 H. 6. 35. | 
the Plea out of the Lord's Court for no Cauſe, Ec. nor the Tenant remove the © 
Plea out of the Ancient Demeſne, if not for Cauſes which 


prove the Land to 


be Frank-fee, and not Ancient Demeſne; and the Form of the Writ of Re- 
cordare to remove the Plea out of Ancient Demeſne is ſuch : 


(4) The King to the Sheri 


f of Lincolnſhire, greeting: Me command you, that 
having taken with you four diſcreet and lawful Knights of your County, you go in 
your proper Perſon to the Court B. of C. and in the full Court you cauſe to be re- 


corded the Plaint, which is in the ſame Court by our little Mrit of Right, be- 
tween, &c. of one Meſſuage with the Appurtenances in J. and have you that 
Record before our Juſtices, 8c. and to the Parties, & c. And have you there the 
Names of the aforeſaid four Men, and this Writ and the other Writ, &c. Be- 
cauſe the aforeſaid A. in pleading in the Court aforeſaid, hath produced the Char- 
ter of Lord Henry formerly King of England, our Progenitor and Great Grand- 


father, by which our ſaid Great Grandfather enfeoffed W. the Father of the afore- 


ta) See accordant, per Cur", 34 H. 6.35. Sed 
contra, 2 Ed. 3. 29. But ibid. 35, ſeems to 
agree. See alſo 3 H. 4. 14. Where he is but 
Bailiff, he may maintain the Plea, or if he be 
Party, the Parol ſhall be remanded ; yet if the 
Bailiff be Couſin and Heir to the Plaintiff, it is 
good Cauſe of Removal; yet ſee 6 H. 4. 1. 


That he was Bailiff of the Robes to the Plain- 


tiff was held no Cauſe of Removal, per Cur'; 
and therefore remanded; and if the Court does 
not do Right, he is put to his Writ of falſe 
Judgment. 12 H. 4. 17. 13 H. 4. 14. Nor 
is it Cauſe of Removal, that the Proceſs there 
was miſawarded. 9g H. 6. 25. Nor when the 

Bailiff is Demandant. 11 H. 6. 10. Per Cur”. 

(5) Note; On a Recordare from a Court of 
Ancient Demeſne, if the Record be made up 
and removed, but the Cauſe of Removal ap- 
pears to the Court to be inſufficient, the Tenant 
ſhall not be eſſoined, 34 H. 6. 35. per Cur"; 
but if the Cauſe be ſufficient, the Tenant may 
be eſſoined. 14 Ed. 3. Eſoin 10. 19 Ed. 3. 
Eoin 23. 23 Ed. 3. Eoin 183. But ſome 
held the contrary. For if the Cauſe be true, 
the Writ ſhall abate, if not true, it ſhall be 
remanded. 8 Ed. 3. 7. And it was ſaid, if 
the Tenant be eſſoined on his Writ of falſe 
Judgment, [ Recordare] and the Demandant ad- 
mits it, the whole Matter in the Lord's Court 
is diſcontinued. 2 Ed. 3. 35. Yet ſee in the 
tame Folio an Eſſoin allowed for him who 


brought the Recordare, and a Feme Plaintiff was 
received in a Recordare. EO 

If the Tenant who brings a Recordare makes 
Default, the Plea ſhall be remanded, and there- 
fore in a Writ of Right againſt divers by ſeve- 
ral Summons, if they join in a Recordare, and 
the Record is removed, and one of them is non- 
ſuited, it extends to all. 2 Ed. 3. 29. 10 Ed. 
3- 59. Butthis is doubted, 18 H. 6. 28. wide 
Kel. 115. 2 | 

If the Record be not fally ſent, although at 
the Day prefixed, the Tenant makes Default, 
or the Demandant, this makes no Matter, as 
it ſeems. But if the Record be fully ſent, if 


at the Day the Tenant makes Default, the Re- 
cord ſhall be remanded, and if the Demandant- 


makes Default, the Writ of Right ſhall abate. 

See 17 Ed. 3. 44. 27 Ed. 3. 77. 18 Ed. 3. 3. 
If at the Day no Record be made, nor the 

Original ſent, although the Demandant makes 


Default, he ſhall not be nonſuited, but a grand 


Diſtreſs ſhall go againſt the Bailiff, to deliver 
the Writ, and againſt the Suitors, to make the 


Record, but the Non-appearance of the Deman- 


dant ſhall be recorded. 27 Ed. 3. 77. If the 
Record be made, but the Original is not ſent 
(or returned) if the Demandant makes Default, 
it ſhall be adjudged a Nonſuit, if an Original be 
neceſſary. 8 Ed. 3. 7. 10 Ed. 3. 59. quod nota. 
17 Ed. 3. 44. 13 Ed. 3. 9. quod wide. 18 Ed. 3. 
3. 
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28 Writ de Reco Clauſo. 


ſaid A. (whoſe Heir he is) of the Meſſuage aforeſaid, as it is ſaid , wherefore 

the ſame A. ſays, that be neither can nor ought to anfwer without us: Let Exe- 

cution of the Writ be done, if the Cauſe be true; and the aforeſaid A. prays 

9 H. 6. 34. this, and otherwiſe not. There is another Cauſe in the Regiſter, thus: Becauſe 
be claims to hold the Tenements aforeſaid at the Common Law, &c. But then 
in the Common Pleas, when the Record is re- 


 ——» A Writ of Right Cloſe is brought, and pen- moved, he ought there to ſhew ſome ſpecial 


dent the Writ the Tenant accepts a Fine Sur atter rove the Laune an 
conuſance de Droit come ceo que il ad, &c. yet the Matter to 8 d Tenements to be 


hat Ac. Frank- fee, and not Ancient Demeſne, otherwiſe 

rg LOT . — the Plea ſhall be ſent back unto the Lord's Court: 
the Fine; and fo it was holden, 12 H. 7. R. But to ſhew a (a) Fine levied in the King's Court 
19 „ of the ſame Land; or a Recovery had in the 
King s Court in a Precipe quod reddat, Sc. is a good Caule to prove the Lands 

40 Ed. 3. 4. to be Frank- fee; and if he claim the Land by the Feoffment and the King's 
50 Ed. 3. 24. Charter, or by the Feoffment of Charter of the Lord of the Manor ; or if he 
34H. 6. 35. claim to hold them of the King, as of another Manor of the Honour, &c. and 
not to hold them of the ſame Manor; or if he ſay, That in an Aſſiſe brought 
before of the ſame Lands or Tenements at the 
Common Law againſt another Tenant, that the 
Tenant ſaid that they were Ancient Demeſne, and 
that they were Frank-fee, &c. whereupon it was 


11 Ed. 3. Cant ds remover, Pha 16. If the 
Cauſe aſſigned may be tried in Ancient Demeſne, 
it ſhall not be removed. | 


| Regiſter 11. found by the Aſſiſe that they were Frank-fee, Sc. And another Cauſe ap- 


Br. Remove reareth in the Regiſter, becauſe that there are not any Suitors in the Lord's 


2 171 gd. Court of Ancient Demefne to do Right, &c. But owe if this be a ſufficient 


3. = Cauſe or not. See 4 Inft. 270. 


remov. 1 | | 
Becauſe t ere but fix Sales and one Plaint. and the other Def. . removed : So four not ſufficient. 
If 


+; X N 
Wh \ 1 : 
I 


9 Vide poſt. 
20. A. 


fa) If a Fine on Render be levied of Ancient 


Demeſne, it ſeems that the Nature of the Land 


is changed without any Execution. 40 Ed. 3. 
40. per Thorp and Thirn, So if a Judgment 
rendered, &c. Vide 2 Ed. 4. 28. But 18 Ed. 2. 
Ancient Demeſne 37. If a Fine be levied Sur 


conuſance de Drait, and Releaſe, hereby there is 


no Tranſmutation of the Poſſeſſion, nor is the 


Tenancy. altered as to the Lord, &c. (or any 


Stranger to the Fine.) 40 Ed. 3. 4. per Can- 
aiſb, but Belkn. contra. 18 Ed. 2. Ancient De- 


meſne 37. But as to the Parties themſelves, 


the Tenancy is changed by way of Eſtoppel, 
per Willy; and ſo it was adjudged. For if ſuch 
Conuſor brings an Aſſiſe againſt the Conuſee, or 
e converſo, no Exception of Ancient Demeſne 


lies. 21 Ed. 3. 25. And therefore if the Lord 


be a Party, by ſuch Fine the Tenancy is chan- 
ged, and alſo he ſhall never have a Writ of 


Piſceit. 30 Ed. 3. 13. 6. or 17. per Green. 


o 


Vide 29 Ed. 3. 36. at the Difringas beaten, 
the Record was received by Attorny made by the 
Suitors by Writ out of Chancery, | 

And Note; Although the Fine be levied by a 
Diſſeiſor, yet the Diſſeiſee, as it feems, ought 
to ſue at Common Law, but when he has reco- 
vered the Tenements, they ſhall be Ancient De- 
meſne again, 3 Ed. 3. 33. and therefore if in 
ſuch Caſe Judgment be given in the Court of 


Ancient Demeſne, and the Recoverer enters, in 


Treipaſs brought againſt him for this Entry, he 
cannot juſtify by Force of the Recovery there, 
for it was coram non Fudice, 7 H. 4. 3. ac- 
cordant, where theſe Particulars are alſo agreed, 
vin. 

* 1/8. If A. recovers againſt B. in a Writ of 


Right, in Nature of an Aſſiſe in Ancient De- 


meſne, where in Truth there is a Fine levied 
of the ſame Tenements, and the Cattle of B. 
are thereupon taken in Execution, he fhall re- 

z cover 
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Writ de Recto Clauſo. 29 

If a Frank-tenant of Ancient Demeſne, who holdeth his Tenements by Poſt. 14. 
Knights Service and in Fee, be ouſted and diſſeiſed of his Lands or Tene- dye Tel 
ments, he ſhall ſue at the Common Law, and not in Ancient Demeſne, for Gavelkind, 
no Lands are Ancient Demeſne, but Lands hoiden in Socage. ſee 14. b. 

And a Man ſhall have a Bill of Freſb Force within forty Days in the Lord's an H.8. 1.4. 
Court of Ancient Demeſne, for the Lands after the Diſſeiſin, and without ſuing 11 4 oy 
any Writ thereupon; as a Man ſhall have Lands in a City or Borough: And; 34 H. 7 
there in that Caſe, if the Tenant hath any Matter to prove the Lands to be org Ed. 3 10. 
Frank- fee, he ſhall have a Recordare to remove the Plea out of Ancient De- 4 Inſt. 270. 
meſne into the Common Pleas, Se. _ 

And although the Plea in Ancient Demeſne be there without Writ, Se. 3 
if the Tenant remove the Plea out of Ancient Demeſne by a (a) Recordare, Demeine 18. 
and for Cauſe ſhewed in the Writ, if the Cauſe be not good, the Tenant in or 34 H. 6. 
the Common Pleas ſhall not ſhew any new Cauſe to retain the Plea in the 35: 


Common Pleas : But if the Cauſe in the Writ be, which he claims to hold at Ed 144 
te Common Law, then in the Common Pleas he may ſhew what Cauſe he Abs pena 


will to retain the Plea there; which Cauſe ſhall prove the Tenements to be a Leaſe for 
Frank- fee. Life, that is a 


G And in Ancient Demeſne, if the Demandant and Tenant put themſelves 8999 Cauſe. | 


ſhould ſurceaſe, Sc. 


29-7; 40; 


upon the (5) Grand Aſſiſe, or the Tenant vouch a Foreigner, or plead: a Fo- per Tounjend. 


reign Plea, which cannot be tried in the Lordſhip there ; then a Super/edeas 
ſhall be granted out of the Chancery, directed unto the Lord of Ancient De- 
meſne, or his Bailiffs, if the Writ were directable to the Bailiffs, that they 
And the Party Defendant ſhall ſue his Writ of War- 
ranty of Charter againſt the Vouchee, &c. 


not Ancient Demeſne. 


cover in a Replevin, becauſe it was coram non 
| Fudice; nay, although the Manor was in the 


King's Hands at the Time of the Fine le- 


vied. 


But, 2dly, It is there admitted, that if Part 
of the Tenements fo recovered be Ancient De- 


meſne, of which no Fine was levied, in ſuch 
_ Caſe the Bailiff may juſtify the Taking of the 


Defendant's Cattle in Execution in any Place 
within the Manor, although that ſuch Place was 


ſee 8 Ed. 4. 6. If one recovers, in a Court of 
Ancient Demeſne, Lands, whereof Part are An- 
cient Demeine, and of the Reſidue a Recovery 
had been before had in the King's Court. If the 
Party brings Debt for the Damages recovered, 

he ſhall be barred of the Whole, becauſe the 
Damages are to be given intire. 

(a) Note; If the Cauſe in the Recordare be 
ſpecial, as, For that be claims to hold of the In- 
feoffment of J. S. Lord of the Manor, &c. there 
he cannot ſhew another Cauſe. But if the Cauſe 
be general, wiz. For that be claims to hold at 


7 H. 4. 28, 29. Yet. 


the Common Law, there may ſhew the Cauſe 
ſpecially. 9 H. 6. 34, 35. 

Yet ſee where the Tenant removed the Plea, 
for that he claimed by Preſcription to hold at 


Common Law, and yet in C. B. he was received 


to wave this Cauſe, and to ſhew a Confirmation 
by the Lord. 21 Ed. 3. 32. 

() The Plea ſhall be removed to be tried, 
and afterward remanded to be adjudged, 14 H. 
4. 26. See 19 H. 6. 53. on a Foreign Voucher, 
Day was given to the Party himſelf in C. B. to 
determine his Warranty, and there a Summons 
ad Varrantigand iſſued, and the Vouchee came 
and vouched over B. who entered into Warran- 


ty, and vouched over, 5 Ed. 6. Dyer 69. See 
the Tenant in a Writ of Right Cloſe ſued in 


Nature of a Writ of Right at Common Law, 
and puts himſeli on the Grand Aſſiſe; and 
therefore the Plea was removed per Recordare ; 
but it was afterwards remanded by the Court, 


for by the Cuſtom they may elect a Jury inſtead 


of the Grand Aſſiſe. Szafford's Caſe, Dyer 111. 
See 1 H. 7. 29; contro. 


And 


——  _— - —— _ 5. — — 
- — PR 4,044 4 
—— —— — - 1 1 


—_— — —ͤ — PR - 0 — 5 * — * 
2 24 - 7 o - 
— 


30 Hit de Reco Clauſo. 


And if the Sheriff do remove the Record in Ancient Demeſne by Recordare 11 


in the Common Pleas, and afterwards the Bailiffs 
12 H. 7. Rot. 103. It is holden, that if they in the Court of Ancient Demeſne proceed in the 


proceed after the Record removed, and award Plea (notwithſtanding the Removing of the Re- 
Execution, that it is not void. 16 £4. 3. 3. 


Proceſs 167. The Party had Audita Querela cord) then the Tenant ng ſue a Certiorari di- 
againſt the Judges upon that Caſe: And 15F9.z, rected unto the Juſtices of the Common Pleas, 
707d. 186. it was holden that the Sheriff ſhall be to certify the Tenor of the Record into the Chan- 


puniſhed for his Contempt. cery, and of this Removement; and upon the 


| Certificate into the Chancery, the Tenant ſhall 

have an (a) Attachment againſt the Bailiffs, who procceded in the Plea directed 

unto the Sheriff, for to arreſt them, returnable in the Common Pleas, to an- 

| ſwer unto the King, and alſo unto the Tenant who ſued forth the Recordare. 
[ 14, ] But in Ancient Demeſne, if the Tenant vouch a Foreigner to Warranty, then 
the Tenant ought to ſue his Writ of Farrantia Chartæ returnable in the Com- 

mon Pleas againſt the (5 Vouchce, and upon this Writ ſued to purchaſe a 
Superſedeas directed unto the Bailiffs of Ancient Demeſne, commanding them 

to ſurceaſe until the Plea in the Warrantia Charte be determined in the 


Common Pleas. And if the Bailiffs proceed after ſuch Writ ſued forth, and A 
directed unto them, the Tenant who ſued the Writ may have an Attachment 


of them directed unto the Sheriff, &c. that he do attach them to anſwer in 
the Common Pleas at a certain Day, Cc. as well unto the King as unto the 
Party, for the Contempt, Fc. But if the Plea of Warrantia Chartz be dif- 
continued in the Common Pleas, then the Demandant in the Writ of Droit 
Cloſe may ſue a Writ out of the Chancery directed unto the Juſtices of the 
Common Pleas, to certify the King in the Chancery, if the Plea of Warran- 


tia Charte be pendent or diſcontinued, or not, fo that if it be diſcontinued, 


Sc. or determined, he may ſend unto the Bailiffs of Ancient Demeſne, that 
they proceed in the Plea. „ 


Vide 13. D. And if the Tenant claim to hold the Lands of the Lord in Ancient De- 


20 R. 2. An meſne by Knights Service, &c. the ſame is a good Cauſe for to remove the 


cient * Plea, becauſe that Lands which are holden of the Manor, which ſhall be taken 

* Ancient Demeſne, ſhall not be holden of the Lord by other Services than 

Sokemans, Socage; for the Tenants in Ancient Demeſne are called Sokemans, that is to 
ſay in Enghſh, Tenants of the Plough. 1 


And therefore if the Lord of a Manor in Ancient Demeſne, before the 
Statute of Quia Emptores terrarum, maketh a Feoffment in Fee of the Parcel 
50 Ed. 3.6. of the Lands of the Manor, to hold of him by Knights Service, ſuch Te- 


2 nant ſhall not have a Monſtraverunt, if he be diſtrained for other Services than 


refer but 80. Of Right he ought to do, becauſe his Lands are not Ancient Demeſne of the 
cage Tenure, King, and yet they are holden of the Manor which is Ancient Demeſne : But 


(a) Where the Plaintiff ſhall have a ſpecial and after the Warranty determined they ſhall 
Action on the Caſe, and recover Damages, and give Day to vouch by Prefixion in the Court of 
yet the Proceedings be void, &c. See 14 Ed. 3. Ancient Demeſne, and the ſame Law for a Court 
F. Action ſur le Caſe 39, Baron. See 35, Ed. 3. Voucher 310. 

(5) Youchee, See 13 Ed. 1. Voucher 269, | 
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Writ de Monſtraverunt. 31 


it is intended of ſuch Tenures which ſhall do the Services of the Plough, viz. 
to plough and till the Lord's Lands, to mow the Lord's Meadows, or other 
ſuch like Services as are for the maintaining of the King's Suſtenance or Vic- 
tuals, and his Subjects; and for ſuch Services ſuch Tenants have ſuch Liber- 
ties and Privileges in the Law, that they. may the more quietly uſe their 
Huſbandry, and do their Services, 


Writ de Monſtraverunt. 


D HE Writ of Monſtraverunt heth for the Tenants of (a) Ancient De- 
meſne who hold by free Charter, and not for thoſe Tenants that hold 
by Copy of Court Roll, or by the Rod, according to the Cuſtom of the 
» -Manor, at the Will of the Lord. And theſe Tenants ought to be Tenants 
which hold of a Manor which was in the Hands of S. Edward the King and 49 Ed. 3. 22. 
Confeflor, or in the Hands of King William the Conqueror; which Manors 
are called Ancient Demeſne of the King, or the Ancient Demeſne of the 
Crown of England. And to thoſe Tenants (who hold of ſuch Manors) there 
E are many and divers Liberties, Gifts and Grants by the Law; as to be (5) 
quit of Toll, and Paſſage, and ſuch Impoſitions which Men ſhall demand 
of them for the Goods or Chattels ſold or bought 
by them in Fairs or Markets; and to be quit of 19 H. 6. 66. per Neruton, Tenants in Ancient 
Taxes and Tallages granted by Parliament; if Demeſne ſhall be quit of Toll of Things which 
not, that the King lay a Tax upon Ancient De- they dell, which are ariſing of their Lands, and 


| ſo of all Things which. they buy, which are 
meſne, as he may tor ſome great Cauſe, when- for the Manurance of the Land; but guezre if 


foever it ſeemeth good unto him. And allo they ſhall be quit for all Things bought and 
Tenant in Ancient Demeſne ought to be acquit- fold. : 7 
ted of the Payment of the Expences of the Vide 161. They ſhall be quit of Suit to Leets 
3 , —— and Hundreds. Vide 22 El. Dyer 377. Regifter 
. Knights which came to Parliaments, and alſo 181. Br. 1... Demeſue FI 
Br. 44. 7 H. 6. 35. 
they (c) ought not to be impanelled or put upon Martin. act, | 
Juries or Inqueſts in the Country out of their 5 | 
F Manor or Seigniory of Ancient Demeſne, if they have not other Lands at 
the Common Law, for which they ought to be charged, &c. And if ſuch 
Tenants, or any of them who hold of the Manor of Ancient Demefne, be 
diſtrained to do unto their Lords other Services or Cuſtoms than they or their 40 Ed. 3. 44. 
Anceſtors have uſed to do, then they may ſue this Writ of Monſtraverunt Were if they 


directed unto the Lord, commanding him that he do not diſtrain them to 82 


; Writ without 
do other Services or Cuſtoms than they have uſed to do: Or they may have being diflcainy 


ed, 


(a) And therefore a Tenant of a newly ap- pro Divifione Comitatuum. Vide bene 49 Ed. 3. 
proved Waſte, though it be aliened by the 22. | | | 
King, and to hold of the Manor by the Cu- (5) Acquitted from Amerciaments of the 
Rom of the Manor, is (not) Ancient Demeſne. County. Clauſ. 12 H. 3. m.11. See 32 Ed. z. 
21 Ed. 3. 56. per Thorp. See Hoveden 460. Monſtraverunt 6. and Rot. Parl. 6 Ed. 3. No.3. 
Willielmus ſenior Anno 1086. Totum Angl. de- (c) 1. e. If they have not other Lands in 
feribi fecit. And fee Inguiphus 870. and 908. Frank- fee. 42 AJ. 8. cy 
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32 Vit de Monſtraverunt. 


this Writ of Monftraverunt directed unto the Sheriff; and that is where the 
Writ of Monſtraverunt is firſt ſent unto the Lord, and that he do not diſtrain 
his Tenants, Sc. „Or they, upon this Writ ſued and directed unto the Lord, 
: may have and ſue another Writ, directed unto the Sheriff, rehearſing, That 
where he hath ſent his Writ unto the Lord of Ancient Demeſne, that he ſhould 
not diſtrain his Tenants, Sc. and if the Lord will not do it, and ſuffer the 
Tenants to be in Peace, that then the Sheriff ſhall do it, and cauſe the Lord 
to ſuffer the Tenants to be in Peace, and that he do not diſtrain them for other 
| Services than of Right they ought to do. And the Form of the Writ di- 
1122 rected unto the Lord is ſuch: (a) 
F 40 Ed. z. The King to the Abbot of C. greeting: Your Men of the Manor of I. which is Gs. 
Thele Words of the Ancient Demeſne of the Crown of England, as it is ſaid, have ſhewed © 


prove that unto us, that you require of them other Cuſtoms and other Services than they ought 
cy aw de, and than their Anceſtors, Tenants of the ſame Manor, have been acouſtomed 
before Di. 1 do in the Times wherein that Manor was in the Hands of our Progenitors, 


tre(s. formerly Kings of England, or in our Hand. And therefore we command you, 

[ 15. ] that you require not, or permit to be required from the aforeſaid Men, other Cu- 
toms and other Services than they (b) ought to do, and than their Anceſtors aforeſaid 
have been (b) accuſtomed to do in the Times aforeſaid. And unleſs you ſpall do this 
at our Command, we command A. our Sheriff of Lincolnſhire, zo do it. Witneſs, 
&c. And upon this Writ they may ſue another Writ of Monſtraverunt di- A 
rected unto the Sheriff, which ſhall be in this Form : The King to the Sheriff 
of Lincolnſhire, &c. The Men of the Abbot of the Manor of I. which is of the 

Un 3 5 Ancient Demeſne of the Crown of England, as it is ſaid, have ſbewed unto us, 

* that the ſame Abbot requires of them other Cuſtoms and other Services than they 

1 ought to do, &c. (as above, until) in our Hand. Wherefore we commanded the 

ſame Abbot, that he ſhould not require, or permit to be required from the afore- 

faid Men, other Cuſtoms or other Services than they ought to do, and than their 

| Anceſtors aforeſaid have been accuſtomed to do in the Times aforeſaid. And there- 

71 fore we command you, that unleſs the ſame Abbot ſhall do this our Command, that 

; you cauſe it to be done, that we may bear no more Clamour thereupon for want x 

| | Fiuſlice, &c. 2 

Ebb | And it ſeemeth, that by this Writ directed unto the Sheriff the Sheriff | may B 

Int charge the Lord, that he do not demand nor diſtrain them for other Services 
than they ought to do, and that the Sheriff may make Reſiſtance and Re- 
{cous unto the Lord, if he diſtrain the Tenants for other Services, Sc. and 


TE 


— 
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that the Sheriff may take the Power of the County to reſiſt the Lord in ſuch 


(a) See this Writ of Monflraverunt founded 
on a Petition and Ordinance of Parliament. 
18 £9. 1. 27. 

% Quære, If he ſhall not have a Monftra- 


verunt where his Eſtate is confirmed, to hold by 


leſs Services. 49 Ed. 3. 7 
F. Cauſe de remover Plea 18. 
Judged, that it is not made Frank-fee by the 


See 21 Fd. 3. 33. 


Confirmation. But Vilby held the contrary. Hill 


ſaid, no 3 can be, Oc. 


Where it is ad- 


See 30 Ed. 18. where it is argued, if the 
Lord in Ancient Demeſne confirm the Eſtate of 
his Tenant to hold by 2s. freely and guietly 
from all other Cuſtoms, and held by Green to be 
Frank fee, and on a Diſtreſs for more Services, 
the Tenants ſhall be aided in Replevm. But by 
Wilky and others, it continues Ancient Demeſne, 
and Ho ſhall have a Monſtraverunt, and Count 
upon his Caſe. 


Caſe, 


— 


thus: | 
(a) The King, &c. If A. of KS of F. and the Men of the Abbot M. of the 


Writ de Monſtraverunt. 
Caſe, or the Sheriff may command the Neighbours, who dwell next to the 


Manor, that they reſiſt and do Reſcous unto the Lord, if he will diſtrain his 
Tenants, Sc. And it ſeems they may juſtify the ſame by the Commandment 


of the Sheriff, if he have ſuch a Writ ſent unto him, Sc. And after the Writ 


directed unto the Sheriff, if the Lord diſtrain, the Tenants may ſue an At- 


lachment againſt him, returnable in the Common Pleas or the King's Bench, 


to anſwer to them for this Contempt; and if it be found for them, they 
ſhall recover their Damages. 
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And note, that the Writ of Monſtraverunt ſhall be hed by many of the Com. 129. 


Tenants without naming any of them by their proper Names, but generally, 
Monſtraverunt nobis homines, Sc. But in the Attachment againſt the Lord 


by the Tenants, the Tenants ought to be named by their proper Names, 


Manor of I. which is of the Ancient Demeſne of the Crown of England, as it ts 
ſaid, ſhall make you ſecure, &c. then put, &c. the aforeſaid Abbot, that he be 
before us, &c. whereſoever, &c. to ſbew why he requireth of the aforeſaid Men 
other Cuſtoms and other Services than they ought to do, and than their Anceſtors, 


Tenants of the ſame Manor, have been accuſtomed to do in the Times wherein that 


Manor was in the Hands of our Progenitors, formerly Kings of England, or in 
our Hand, contrary to our Prohibition (it the Caſe be ſo), And have Jon there 


the Names of the Pledges and this Writ. Witneſs, &c. 


E And there is another Writ of Monſtraverunt; where the Tenants of any 


Hamlet, which Hamlet is Parcel of a Manor of Ancient Demeſne, are di- 
ſtrained by the Lord, they ſhall have ſuch Writ: 

The King, &c. Your Men of the Hamlet of I. which is a Member of the Ma- 
nor of B. which is of the Ancient Demeſne of the Crown of England, as it is 
ſaid, &c. have ſbewed unto us, &c. 


F And it ſeems, that in the Writ of Attachment he ought or may name all 


thoſe Tenants by their proper Names which are diſtrained after the Prohibi- 
tion delivered unto the Lord ; and it behoveth not to name other Tenants by 


G their proper Names, but in the Generality, And the Men, &c. And if one 


of thoſe, who is named by his proper Name, will not ſue, Sc. he ſhall be 
ſevered, Sc. And he that is Nonſuit ſhall not grieve his e N And 
it ſeemeth, that every one ſhall recover his Damages ſeverally, (S) becauſe 
on 125 ſeverally di Nrained, and one may be more damnified than ano- 
ther, &c. 


II And one Tenant may ſue the Writ of Attachment in his own Name by his 


proper Name, and in the Name of the other Tenants, by general Words, 
Sc. And the Men, &c. | | 


la) In a Writ of Admeaſurement it is not ne- fo in a Recordare adjudged, 6 H. 8. and alſo 
ceſſary to name all the Tenants; for they ſhall 3 Z/iz. But the Juitices ſhall direct Judgment 


be admeaſured, though not named. 8 H. 6. 26. to be for the Plaintiff notwithſtanding. Sce 


And in an Action on the Statute of Minton, it 6, 7 Flix. Dyer. 


is not neceſſary to name all the Inhabitants of (6) Note; They may make joint or ſeveral 


the Hundred, but _y . in certain. And Cs 39 44 . 6, 8 See infra 16. K. 


FE And 


8 H. 6. 26. 
1 H. 5. 13: 
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Nrit hs Monſtraverunt. 


And if the Tenants do ſue an Attachment againſt the Lord, | becauſe he di- 
ſtrained them after the Writ of Monſtraverunt delivered unto him, and pend- 
ing the Writ of Attachment the Lord diſtrain them again by their Goods; 
then the Tenants ſhall have a ſpecial Writ of Attachment againſt the Lord, 


rehearſing the Matter; and in mA ſame Writ the Sheriff ſhall be conimanded 


to re- deliver unto the Tenants their Goods, if the Lord have taken them, Oc. 
And this Writ ſhall be ſued only in the Name of thoſe Tenants which are 


again diſtrained pendent the Suit, and not in the Name of them all, as the 


[ 16. 


other Writ 1s ſued ; and the Writ ſhall be hich s 

The King to the Sveriff, &c. If A. and B. the Men of the Abbot of. C. of the 
Manor of N. which is of Ancient Demeſne, & c. ſhall make you ſecure, &c. then 
Put, &c. the aforeſaid Abbot, &c. to ſhew why whereas lately at the Proſecution 
of the ſaid Men ſuggeſting to us, that the aforeſaid Abbot had required other Cu- 


ftoms and other Services than they ought to do, and than their Anceſtors, Tenants 


of the ſame Manor, &c. (until Kings of England) We commanded you, that 
you ſhould put by Gages and ſafe Pledges the Sforeſaid Abbot, that he ſhould be 


before us from Faſter Day in fifteen Days laſt paſt, whereſvever, &c. to anſwer 


the aforeſaid Men concerning the Premiſſes, the ſaid Abbot (pending the ſaid Plea 
of Attachment before us) hath therefore more grievouſly diſtreſſed the aforeſaid 
Men, and hath taken from them all their Goods, Chattels and Cattle found in the 


fame Manor, and yet detains them from them, whereby they are leſs able to proſe- 


cute the ſaid Plea of Attachment, becauſe of Poverty, in Contempt of us and our 


V. ſup. 15. G. 
39 Ed. 3 6. 


48 Ed. 3. 44. 


39 Ed. 3. 6. 
ret. Monſtr. 2. 
49 Ed. 3. 
per Belknap. 


aforeſaid Command, and to the no ſmall Expence of the aforeſaid Men and the De- 
tay of the Proſecution of their Right, and to the manifeſt Debaſing of their Eſtate. 
And cauſe the aforeſaid Cattle, Goods and Chattels in the mean time to be dcli- 


vered to the ſame Men by ſufficient Security. And have there the Names of the 
Pledges and this Writ. Witneſs, &c 


And in this Writ-of Monſtraverunt the Plaintiffs | in che Writ of Attachment A 
may count ſeverally, and then they ſhall recover ſeveral Damages. But they 
may count together in one Count, and declare how they were ſeverally di- 
ſtrained, Sc. and it is not neceſſary to alledge in the Count the Day or the 
Place where the Lord diſtrained them. And the Form of the Count or De- 
claration is fuch: _ 

A. B. was ſummoned to anſever C. D. and F. and the Men of the ofareſaid ' BS 
of the Manor of S. which is of the Ancient Demeſne of the Crown of England, 
Sc. of a Plea, wherefore he requires of them other Cuſtoms and other Services than 
they ought to do, and than their Anceſtors, Tenants of the ſame Manor, have been 


- accuſtomed to do in the Times wherein that Manor was in the Hands of his Maje- 


ſty's Progenitors, Kings of England, to the great Damage of the ſaid C. D. and F. 
&c. And whereupon the ſame Men, by T. S. their Attorny, complain, That 
whereas their Anceſtors, Tenants of the ſame Manor in the Time when that Manor 
was in the Hands of Lord Henry, formerly King of England, Great Grandfather 
to the Grandfather of the Lord the preſent King, held their 7 enements by certain 
Services, namely, every one of them held one Yard-Land of the ſame Manor, &c. 
by Fealty and the Service of frue Shillings, and doing Suit at the Court of the ſaid 
Manor of S. twice in the Year, to wit, at the Feaſt of Saint Michael and at the 
Feaſt of the Paſſover , and if a Writ of Right happened to be pleaded in the 
ſame Court, by doing Suit in the ſame Court from three Weeks to three Weeks, &c. 


ta 


Writ de Monſtraverunt. 35 
" ſo long as that Writ was depending in the ſame Court, and when the Lord the King 
lays a Tax (or Tallage) upon his Boroughs and his Demeſnes, &c. for all Services; 
and they who held more Land of the aforeſaid Manor rendered more Rent, SC. 
And the ſame Tenants have continued this Kind of Eſtate from the Time of the ſame 
Henry the Great Grandfather, &c. from King to King, the Progenitors, &c. unti! 
the Time of the aforeſaid Lord King Edward the Grandfather, &c. That the 
aforeſaid A. Lord of the Manor aforeſaid, hath diſtrained them the ſaid C. D. and 
F. and the other Men, &c. to do Suit at the aforementioned Court from three 
Weeks to three Weeks throughout the whole Year, &c. and by laying a Tax (or 
Tallage) upon them, high and low, at his Will, and requiring Services from them 
for marrying their Sons and Daughters, and other villainous Services and Cuſtoms, 
which they ought not nor have been uſed to do; whereupon they ſay they are in- 
jured and have ſuſtained Damage to the Value of one hundred Pounds, and there- 
upon they bring Suit, &c. 5 = ne neg Er 
B And whether they ſhall recover ſeverally Damages upon the joint Count, it 
is a Doubt, yet it ſeemeth reaſonable that they may, becauſe it is ſeveral in 
its Nature, becauſe they count upon the ſeveral Tenures, &c. and how that 
he hath diſtrained them ſeverally ; by which it ſeems but reaſonable, that the 
Jury do inquire of the Damages ſeverally, if they paſs for the Demandants, 
or that ſeveral Writs of Inquiry of Damages be awarded in that Caſe, if the 
Matter be adjudged with the Demandants. But it ſeems no Tenant ſhall re- 
cover Damages, but thoſe who are ſpecially named in the Writ of Attach- 
ment ſued upon the Monſtraverunt, and not to other Men. FO 
C And note, That the Lord of Ancient Demeſne ſhall not be put to anſwer 49 Ed. 3. 22. 
to the Writ of Attachment ſued againſt him upon the Monſtraverunt, before 22 3 . 
the Court be (a) certified by the Treaſurer and Chamberlain of the Exchequer,, P. 
whether the Manor be Ancient Demeſne. And therefore it behoveth the Plain- 
tiffs in the Monſtraverunt to ſue forth a ſpecial Writ unto the Treaſurer and 
Chamberlains of the Exchequer to certify the ſame ; and the Writ is ſuch : 
The King to his Treaſurer and Chamberlains, greeting : Becauſe for certain Rea- 
ſons wwe are willing to be certified whether the Manor of I. in the County of C. be 
of the Ancient Demeſne of the Crown of England or not, we command you, that 
having ſearched our Domeſday Book, you without Delay diſtinily and openly make 
us more certain concerning that which you thereupon ſhall find, under our Seal of 
our Exchequer, ſending again to us this Writ, Witneſs, &c. 4159 Ed. 3. 22. 
D And note, That the Book which is called Dome/day Book was made in the 
Time of S. Edward, and all the Lands which were in the Seiſin, and in the 
Hands of the ſaid S. Edward at the Time the ſaid Book was made, are An- 
cient Demeſne, and the Lands which were in other Hands, and are not named 
E in the ſaid Book, are Frank- fee: And thoſe Tenants which held in baſe Tenure, 2 R. 3. 1. £ 
as by Copy of Court-Roll, or by the Rod, cannot ſue nor maintain this Writ 39 Ed. 3. 6. 1 


againſt the Lord: And the Death of one Tenant, nor his Nonſuit, ſhall not (2 +I *. 4 


(4) It ſeems, that the Certificate lawfully (5) 'The Reaſon is, becauſe as they are ſeveral 
coming into Court by Certiorari and Mittimus Tenures, ſo the Torts and Damages are ſeveral, 
is authentical and concluſive, though there be no and fo it is in Error, Attaint and Audita Querela; 
Iſſue joined, whether Frank fee or Ancient De- contra in a Ne injuſte wexes. 1 H. 5. 13. Al- 


meſne. 7 H. 6. 32. And ſee accordant 39 Ed. 3. though the Count in the Monſrawerunt be joint. 
6. it is at the Peril of the Plaintiff. 19 Ed 3. Monfiraverunt 5. 


F 2 abate 
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19 Ed. 3. pl. 5. abate the Writ. 


1H. 5. 13. 
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Writ de Wartantia: Diei. 


And if the Frank-tenants, and the Tenants by baſe Tack F 
join in a Monſtraverunt, the Writ ſhall not abate, but for the Tenants by 
baſe Tenure only. 


Writ de Warrantia Diet. 


WE. of Warrantia Diei lieth in Caſe where a Man hath Day. ir in any A 
Action brought againſt him to appear in proper Perſon, and the King 
at or before the Day ſend him in or about his Service, ſo as he cannot ap- 
pear in Court at the Day; then may he ſue forth this Writ directed to the 
Juſtices, reciting the whole Matter, commanding them that they do not re- 
cord his Default for that Day, for the Cauſe before-mentioned : And it 1s 
not material, whether the Cauſe be true or not, when the King doth certify 


that the Party is in his Service. For it ſeemeth by the Words of the Writ, 


that the King by his Prerogative may warrant this Default for a Day. And 
ſo it ſeemeth, that if the Tenant in a Precipe quod reddat at the Grand Cape, 


or the Petit Cape returned, make Default, that before Judgment upon this 


Default the King may ſend ſuch a Writ unto the Juſtices, rehearſing that the 
Party is in his Service, and commanding them that his Default do not preju- 
dice him: And it ſtandeth with Reaſon that the King may ſo do, becauſe that 
every one is bound to ſerve the King in his Buſineſs. But what Proceſs ſhall the 


Court award, if the Tenant will not appear at the Day of the Default recorded, 
nor after, when the Writ of Warrantia Diei comes unto the Juſtices? It Dem 


eth a new Summons ſhall iſſue out of the Common Pleas to ſummon the Te— 
nant ane w, becauſe that his Default at his Return is excuſed by the Writ of 
Warrantia Diei. But if the Writ Warrantia Diei do not excuſe the Default 


at the Grand Cape, then it ſeems a new Grand Cape ſhall go forth upon the 


firſt Default returned at the Summons of the Præcipe quod reddat. Quære of C 
that. And the King may grant ſuch Writs to ſave two Defaults at two ſeveral 
Days, Sc. Quere of theſe Matters, becauſe they are out of Uſe at this Day. 


But the Form of the Writ is ſuch: 


The King to his Juſtices of the Bench, greeting : | Know ye, that A. was in our D 
Service by our Command on Monday the Morrow of fifteen Days of Eaſter laſs 
paſt; ſo that on that Day he could not be preſent at the Plea which is before you 
by our Writ, between B. Demandant, and the aforeſaid A. Tenant, of one Meſſuage 
with the Appurtenances in N. whereupon the ſame A. as he ſaith, hath vouched 
C. to Warranty thereof againſt the aforeſaid B. And therefore we command you, 
that the aforeſaid A. be not put in Default for his Abſence on that Day, nor loſe 
in any Thing, becauſe, as to this Matter, we will warrant to him that Day. 
IVitne(s, &c. 

The Form of a Writ to fue two Defaults is: The King, &c. (as above): 
Know ye, that A. was in our Service by our Command on Thurſday in eight Days 
of Saint Hilary, and on Monday in the Morrow of All Souls laſt paſt; ſo that 
on thoſe Days he could not be preſent at the Plea which is before us by our Writ, 
between, &c. And therefore we command you, that the aforeſaid A. be not put 
in Default for his Abſence on thoſe Days, becauſe, as to this Matter, we will War- 
rant to him * Days. Witneſs, Se, _ 


1 


Writ de Warrantia Diei. 


E And theſe two Writs are not granted but by the King himſelf by the Rule 
of the Regiſter ; and the King may grant ſuch Writs unto the Mayor and 
Sheriffs of London, or unto the Biſhop of Durham in the County Palatine, or 
unto the Juſtices of Aſſiſe or in the Eyre, or unto the Sheriff: And theſe 
Writs may be granted as well for the Demandant and Plaintiff as for the Te- 
nant ; and then the Writ is ſuch: 

FP The King, &c. Know ye, that A. was in our Service on Monday in the Mor- 

row of fifteen Days of Eaſter laſt paſt; ſo that, &c. between him, A. Deman- 
dant, and B. Tenant, &c. And there it ſhall be ſaid, in the Morrow of fifteen 


F Days of Eaſter, becauſe that the Pleas (4) cannot be holden in fifteen Days of 
if Eaſter, becauſe that is Sunday, which is the Sabbath-day. And the King may Dyer 154. 
grant this Writ by Teſtimony of his Steward, thus: Ante 15. F. 


The King, &c. Becauſe A. was before our Steward and Marſhal on Monday in 
fifteen Days of Saint John the Baptiſt laft paſt, in divers Inquifitions which were 
' ſummoned before the ſame Steward and Marſhal on the aforeſaid Day at E. as 
our ſame Steward hath teſtified before us: We command you, that you do not 
amerce the aforeſaid A. for that, becauſe he came not before you in other Inquifi- 
tions which were ſummoned before you on the ſame Day, nor ſuffer him to loſe Tf- 
ſues, if he hath been liable to loſe any before you, upon that Occaſion. Witneſs, &c. 
G And it ſeems by this Writ, that the Juſtices ought to make a ſpecial Entry 
thereof, and to ſave the Iſſue of this Juror, and alſo to make a ſpecial Eſtreat 
of this Matter, and to levy no Iſſues upon theſe Jurors, for whom fuch Writs 
come unto the Juſtices. 
H And if a Man be eſſoined of the King's Service in any Action, Sc. whereas 
in Truth he is not in the King's Service, then the Plaintiff or Demandant may 
ſue forth a fpecial Writ out of the Chancery directed unto the Juſtices, re- 
hearſing that he is not in the King's Service, commanding them to proceed. 
But by the Statute of Glouceſter, if he do not bring his Warrant at the Day 
given, he ſhall loſe twenty Shillings for the Journey; and ſhall be in the 
King's Mercy, and the Eſſoin diſſolved. And if the Plaintiff purchaſe ſuch 
Writ directed to the Juſtices, that he is not in the King's Service,. then the 
Eſſoin ſhall not be adjourned, but ſhall be preſently quaſhed, and he ſhall 
not have Day by Adjournment to bring in his Warrant to warrant the Eſſoin. 


(0 See the Caſe of Haggard and ed 5 Mer, Dow 154. & ante 13. P. 


* Writ 
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* Writ of Falſe fudgment. 


— L 16. J RIT of Falſe Judgment lieth where Falſe Judgment i is given in the 

22 Aff. 64. County, or in the Hundred, or in other Court Baron which is not a 
Br. Error 120. Court of Record, in a Plea Real or Perſonal, as if in a Writ of Right Pa- 
arora be re. tent, or in other Perſonal Plea; there the Party, Plaintiff or Defendant, which 
corded byPlea, is grieved, ſhall have this Writ, and the Writ ſhall iſſue firſt out of the Chan- 
where it ought cery: And if the Falſe Judgment be given in the Sheriff's County Court, 


to be by Writ, then the Writ ſhall be directed unto the Sheriff himſelf, and ſhall be ſuch: 


it is Error, and 


not void, & coram non Fudice: But where Judgment i is given of Lands, Contract or Covenant, which 1s out a 
their Juriſdiction, it is void, & coram non Judice. | 


| Henry, Sc. to the Sheriff of Lincolnſhire, greeting: If A. fhall make you ſe- 
cure, &c. then in your full County cauſe to be recorded the Plaint which 1s in the 

(a) ſame County by our Writ of Right, between A. Demandant, and B. Tenant, 
of one Meſſuage and one hundred Acres of Land with the Appurtenances in C. 
V. 4 & 5 Ma. whereof the ſame A. complains that Falſe Fudgment hath been done to him in the 
Dyer 164. {ame County; and have you that Record before our Juſtices at Weſtminſter ſuch 
challeng Fn a Day under your Seal, and by four lawful Knights of the ſame County of thoſe 
becauſe it was Th were preſent at that Record: And ſummon by good Summoners the aforeſaid 
under your Seal B. that he be then there to hear that Record. And have you there the Summoners. 


ard the Seals the Names of the four Knights, and this Writ. 
of four law- 


ful Men of the ſame Court, and good, as it ſeems. Vide Dyer 373. & infra D. 


15 Ed. 3. 9. And if the Tenant hath aliened the Land after Judgment given againſt the 
Demandant, then the Summons ſhall be made in the Writ againſt him who is 
Tenant of the Land, and againſt him who was Tenant at the Time of the 

Judgment given, by theſe Words, viz. And ſummon by good Summoners the 
aforeſaid B. and C. who now bold that Meſſuage and Land, that they be then 
there to hear, &c. 

And if the Falſe Judgment be given in another Court Baron than in the D 
Sheriff's Court, then the Writ of Falſe Judgment is called a Writ of Accedas 
ad Curiam, and ſhall be directed unto the Sheriff; and the Writ 1s ſuch: 

The King to the Sheriff of Lincolnſhire, greeting: If A. ſhall make you ſecure 
to proſecute his Claim, then having taken with you four diſcreet and lawful Knights 
of your County, go in your own Perſon to the Court Baron of C. and in that full 


* Note; In a Writ of Falſe Judgment, if the Plea be diſcontinued, and afterwards the Plaintift 
Judgment be reverſed, the Suitors are amerced, is Nonſuit, and Judgment final given againſt him 
and the Court ſhall give the former Judgment on a Writ of Falſe Judgment, he ſhall be reſtored 
which the Suitors ought to have given, 22 Ed. to the Right only. See Dyer 373. 
3. 2. And Note; the Amerciament was affeered (a) Note; The Words ſame County ought to 


by the Juſtices, 9 Elia Dyer 263. See Paſc. be ſame Court, &c. Quare. See Dyer 208. 
10 Ed. 3. Rot. 3. whereby it appears, if the 


Court 


Have that Record, &c. under your Seal, and (a) by four lawſul Men of the ſame V. ſupra B. 


* 


G 


and others do not, the Court here ſhall accept 


Writ of Falſe Judgment. 
Court cauſe to be recorded the Plaint which was in the ſame Court by our 


of Right, between A. Demandant, and B. Tenant, of one Meſſuage, &c. wh of : 
A. complains that Falſe Judgment hath been done to him in the ſame Court; and 


Court of thoſe wha were preſent at that Record: And ſummon, &c. and have you 
there the Names of the aforeſaid four Men, and this Writ. | IO 

And in this Writ of Accedas ad Curiam he ſhail take with him four Men, 
but it needeth not that they be Knights : But ſo ſhall it not be in the other 
Writ of Recordari facias Loquelam, which is in the County. But both Writs 
ſhall be returned under the Sheriff's Seal, and the Seals of four of the Suitors 
of the ſame Court. And in the Writ of Falſe Judgment which is Accedas ad Cu- 
iam, it is a (6) good Return for the Sheriff for to ſay, that after the Receipt 
of the Writ, and before the Return thereof, no Court was holden ; and alſo 
that he required the Lord to hold his Court, and he would not, ſo as he 
could not execute the fame. And thereupon the Juſtices ſhall award a Di- 
tringas directed unto the Sheriff, to diſtrain the Lord to hold his Court; and 
Sicut Alias, Sc. : FI. 

(c) In a Falſe Judgment againſt an Abbot the Plaintiff was Nonſuit, and 
the Abbot had a Scire facias againſt the Plaintiff, to ſhew why he ſhould not 
have Execution, and to have the Judgment executed returnable at 15 Paſch. 
at which Day the Plaintiff appeared, and aſſigned his Errors, and tendered 
Sureties to ſue with Effect, and prayed a Scire facias againſt the Abbot to hear 
Errors. And the Opinion of the Court was, that he might aſſign the Errors 
againſt the Abbot without ſuing any Scire facias againſt him, becauſe they had 
Day by. the Roll. . FFT - 

(d) If the Writ of Falſe Judgment abate for Default in the Writ, then the 
Plaintiff ſhall not have a Scire facias ad audiend* Errores upon the Record 
. certified, 


fa) Note; It is by four lawful, &c. and not returns the Names of thoſe who refuſe, the Di- 


Writ > 


Za 


under the Seals of four lawful Men. Dyer 164. 
and ſee ibid 373. 

(5) Note; If the Sheriff return, that the Sui- 
tors will not record e Parol (or Plea) a Sicut 
alias Diſtringas ſhall iſſue againſt all the Suitors: 
And if at the Day ſome of the Suitors do appear, 


the Record by the Hands of thoſe that appear ; 
tor perhaps at the Diſringas ficut alias the others 


weill diſavow the Record; but their Iſſues ſhall 


be ſaved, and the Diſtringas ficut alias ſhall iſſue 
as well againſt thoſe that appear as againſt the 


others. And by Hill, iL on the firſt Writ the 


Record had been delivered to four Suitors, and 
two of them had appeared, and the other two 
made Default, the Record had been (well) ac- 
cepted. See 1 Fd. 3. 9. 26 Ed. 3. 61. 12 H. 4. 
23. And an idem Dies ſhall be given to thoſe 
that appear, according to 29 Ed. 3. 26. * For 
it may be, that at the other Day thoſe who now 
appear may make Default. But if the Sheriff 


of them make Default, the Record ſhall not be 
received by the Hands of thoſe that appear, but 
their Iſſues ſhall be ſaved, and a new Ditringas 
ſhall go both againſt them and thoſe.who- made 
Default. 9g Elks. Dyer 262. 

(c) See 6 Ed. 6. Dyer 76. b. Error on a Judg-- 
ment in a Quare impedit, the Record was remo- 
ved, but the Party did not aſſign Errors; where- 
fore he that recovered brought a Scire facias to 
have Execution. 


& 20 H. 6. 18. 
(4) If a Record be removed by Writ of Er- 

ror, though the Writ be abated for Default of 

Form, yet the Judgment being of Record before 


the Writ of Error, and the Record being here, 
the Party ſhall have a new Writ of Error, guoad * 1 2 H. 4. 23. 


coram vobis: But by the Writ of Falſe Judgment, 
that which was (not). a Record before 1s to [of 
28 


ſtringas ſhall iſſue only againſt them: and if any 


It appears the Party warned 
may come in at the Day to aſſign Errors without 
a Scire facias ad audiendum Errores. 21 H. 6. 34. 


| 0 


aw 
— 2 — 
- 


a 


40 Writ of Falſe Tudgment. 


certified, becauſe it cometh without an Original, when the Original abateth, 

But if the Plaintiff die, it ſeems that if the Falſe Jadgment be given in the 

baſe Court upon a Writ of Droit Patent, that then this Heir ſhall have a 

Scire facias ad audiend* Errores againſt him who recovereth upon that Record 

which is removed into the Common Pleas. And if the Plaintiff in the Writ 
20 H. 6. 18. of Falſe Judgment be Nonſuit, whether the other Party ſhall ſue Execution 
44 H. 6. 48. upon this Record ſo removed againſt the Plaintiff, without ſuing forth a Scire 
31 H. 6. 51. facias, is a Queſtion. But Hill. 23 H. 6. the Opinion was, that che ſhall have 
A * 4. 39. Execution without ſuing forth a Scire facias. 
p HA 4s. And Tenant at Will according to the Cuſtom of the Manor, which is Te- H 
Contrary," if nant by Copy of Court Roll, ſhall not have a Writ of Falſe Judgment upon 
the Juſtices be a Judgment given againſt him : But where Falſe Judgment is given upon a 
removedinthe Writ of Fuſticies directed unto the Sheriff, the Party grieved ſhall have Faux 
5 NV. — Judgment, and not a Writ of Error, although the Judgment be of Debt, or 
5 a Pone. 

Treſpaſs, over the Sum of twenty Shillings. 
2 H. 4. 4. And a Man ſhall not have a Writ of Falſe Judgment but in the Court 
21 Ed. 3. 45. where there are Suitors; for if there be no Suitors, there the Record cannot 
45 0. ja — be certified by them. And upon Falſe Judgment given in Coun before Bai- 
it ſeemeth Er. liffs, or others who hold Plea by Preſcription, in every Sum in Debt by Bill 
ror lieth in a before them, he ſhall not have a Faux Judgment, but a Writ of Error there- 


Court of Pi- upon. Quod vide M. 4 Ed. 4. in Title T! . FI 19. 5 


powder. 


Vide 13 Ed. 4. 18. enen 5 . 


made a Record; and therefore if the Writ be Nonſuit, he ſhall not aſſign Errors on the ſame 
| abated (as in a Writ of Falſe Judgment on a Writ of Falſe Judgment, but (as it ſeems) is 
Judgment i in Ancient Demeſne, was in Cur” Re-. put to a new Writ. Yet guere; for the Record 
gis where it ſhould be Regine) there is not any is here, and not in the inferior Court. See 
Record made or removed, but only an Efcrow, 21 H. 6. 34. in the Caſe of the Abbot of Tawe- 
and is as if the Suitors had brought in the Re- /ock, If the Plaintiff in a Writ of Falſe Judg- 
cord without a Writ to warrant it; and there- ment be nonſuited, and the Defendant ſues a 
fore the Plaintiff in that Caſe, after ſuch Writ Scire facias to have Execution, &c, (t.) The 
abated, ſhall not have a Scire facias to warn the Plaintiff may have a new Writ of Falſe Judg- 
Party ad audiendum Errores, 3c. But it ſeems ment, &c. quod coram wobis refidet. (2.) On 
the Plaintiff ſhall have a new Writ of Falſe the Scire facias to have Execution, he may aſ- 
Judgment, becauſe the Record is not removed: fign his Errors without any new Scire facias ; 
Duzre ; for it was denied by Rolph. 3 H. 6. 26. becauſe both Parties have Day in Court. (3.) 
But where a Writ of Falſe judgment abates by It ſeems, that if the Plaintiff had appeared on 
Death of the Party, there, for that the Record the Writ of Falſe Judgment before, now his aſ- 
was well made and removed, a Sczre facias lies. ſigning of Errors ſhall not delay the Defendant 
Dyer 164. 15 H. 6. F. Falſe udgment 17, and of his Execution. In Error, if the Plaintiff be 
ſo note the Diverſity. In a Ræcordari out of An- nonſuited before Scire facias, whereupon the 
cient Demeſne, the Parol ſhall be remanded, if other ſues a Scire facias guare E xecutionem non, 
_ the Plaintiff is Nonſuit. 2 Ed. 3. 29. 10 Ed. 3. c. he may aſſign Errors on the ſame Scire fa- 
59. And ſo if the Caule aſſigned be not ſuffi- cias. But if he had ſued a Scire facias ad au- 
cient or not true. 34 H. 6. 35. See here 13. adiend” Errores, and afterwards became Nonſuit, 
B. C. But on a Writ of Error or Falſe Judg- there, on the Scire facias by the other, he ſhall 
ment, if the Plaintiff be Nonſuit, Judgment ſhall have Execution, and ſhall not be driven to an- 
not be affirmed or diſaffirmed, but a Scire facias ſwer to the Errors. Qzgære, and ſee the Book 
ſhall iſſue to have Execution upon the Record, at large; for the Caſe ſeems to be miſ put. 
20 H. 6. 18. and ſee there, if the Plaintiff be 


b 


the Plaintiff ſhall not afſign Errors before the Records certified, as well (a) the 3 


4 


that the Demandant hath entered upon him, Sc. Quod vide M. 38 Ed. 3. 15. 


| 
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20Ed. 3. pl. 71. 
Ed. 3. pl. io. 


38 Ed. 3. 34. 
25 Ed. 3. pl. o. 


Writ of Falſe fudgment. 
In Falſe Judgment upon a Writ of Right Patent, or a Writ of Droit Cloſe, 


Original as the Reſidue of the Record. And the Writ of Falſe Judgment 
lieth againſt a Stranger to the Judgment, if he be Tenant of the Land, 
without naming him who was Tenant, and Party to the Judgment. Otherwiſe 
it is of a Writ of Error, for there he ought to name him who was Party to 
the Judgment, be he Tenant or not (5). 

And where the Tenant loſeth his Land by Falſe Judgment in a Writ of | 19. ] 


Right in a Court Baron, he ſhall not have a Writ of Falſe Judgment before 21 H. 4. 45 
contr', an 


| 21 H. 6. 34. 
Vide 8 Ed. 4. 19. the Party bag 


And where the Defendant in Faux Judgment, after Appearance by him, a Scire facias 
maketh Default, a Grand Diſtreſs ſhall iſſue out againſt him. And if he again to have Exe. 
make Default, or cometh and will not ſave his Default, the Plaintiff in the 2 out of 
Writ of Falſe Judgment ſhall have Judgment to recover Seiſin of the Land pls 
againſt him: Qudod vide M. 13 Aid. 2. And the Writ of Falſe Judgment given 


in Ancient Demeſne is ſuch: 


9 


ſhall hold Plea in the Common Pleas, and a Judicial Writ ſhall iſſue from the 


The King to the Sheriff, greeting: If A. ſhall make you ſecure, &c. go to the 
Court B. Sc. and cauſe to be recorded the Plaint, which is in the ſame Court by 
our little Writ of Right, between A. Demandant, &c. And have there th 
Names of the aforeſaid four Men, this Writ and the other Writ, cc. 

And in a Writ of Droit Cloſe, if the Writ of the (c) Demandant be abated, In Hill. 6 W. 
whereupon he bringeth his Writ of Falſe Judgment in the Common Pleas, Bug By 1 
and there the Judgment is reverſed, and the Writ awarded good; then he Dery, 3 
held by Holt 


Common Pleas, in Nature of Proteſtation made in the firſt Writ; and if the accordant, and 
Proteſtation were in the Nature of Aſſiſe of Mortdaunceſter, the Juſtices ſhall eee of 
direct a Writ unto the Sheriff to ſummon the Jurors to come out of Ancient | 10 wy * 


Demeſne thither, and all the Matter ſhall be tried and determined in the cauſe not war— 


Common Pleas: And although the Judgment be given of the Land in the ranted by 


Common Pleas, yet the Land ſhall be Ancient Demeſne. Quod vide M. 3 Ed. 3. 34 All. 40. 
in Title of Faux Judgment. 4 Inſt. 270. = 


the Errors examined or after, for otherwiſe if he 


(a) See 31 Ed. 3. F. Falſe Fudament 10. If 
Judgment be given in a Court Baron without an 
Original, and the Tenant is ouſted, it is a Diſ 
ſeiſin. See 19 Ed. 2. Falſe Judgment 19. accor- 
dant. Note; A Copyholder ſhall be relieved by 
Petition to the Lord. Mich. 8, 9 Elix. Ret. 136. 
ide ante. 

(5) Or his Heir, &c. Queære if he dies with- 
out Heir. 9 H. 6. 46 and 49. But if another 
than the Heir be Tenant, it is the ſafer Courſe 
to have a Scire facias againſt him, eſpecially be- 
fore that the Court proceeds to the Examination 
of the Errors. So gquacungue via, there ought 
to be a Scire facias againſt him, either before 


be ouſted, he ſhall have an Aﬀiſe. Dyer 321. 

(c) And fo it ſeems, whether the Judgment 
be affirmed or diſaffirmed, Execution thall be 
awarded in the King's Court. 39 H. 6.5. a. 
And ſo on a Nonſuit, where a Writ of Falſe 
Judgment is brought before Execution ſued, 
12 H. 4. 23. l. $: Vet fee Dyer 373. If the 
Demandant brings a Falſe Judgment, and it be 
reverſed, he ſhall only be reſtored to his Action. 

Note, That of a judgment given in Ancient 
Demeſne of Lands at Common Law, a Writ of 
Falſe ludgment does not lie, becauſe it is coram 
non Fudice. 7 H. 4. 28. 6. 


E | And 
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* See 29 H. 6. 
Fitz. Return 
de Viſcount 21. 


6H. 7. 15,16. 


Writ of Falſe fudgment. 

And upon the Writ of Faux Judgement, which is an Accedas ad Curiam, if E. 
the Sheriff return that the Writ came Jo late, that he could not execute the ſame; 
then he ſhall have a Sicut alias directed unto the ſame Sheriff: And if he re- 
turn not that at the Day, then he ſhall have a Pluries to the ſame Sheriff. 
And he may have theſe Writs of Alias and Pluries out of the Common Pleas, 
where the firſt Writ was returned Zarde, if he will, or he may have them 
out of the Chancery, Sc. See for this Matter in the Book of * Entries, fol. 
114 and 115. And upon the Accedas ad Curiam, if the Sheriff return, that 
he will go unto the ſaid Court, Cc. and there pray the Lord to hold his 
Court, that he may do Execution of the Writ, and that the Lord refuſeth to 


hold his Court, Sc. by reaſon whereof he cannot do Execution of the Writ; 


then a Diſtringas ſhall iſſue out of the Common Pleas directed to the Sheriff, 
to diitrain the Lord, fo that he diſtrain him to hold his Court at a certain 


Day appointed by the Sheriff; And that the Sheriff having taken with him four 


diſcreet Knights, &c. of the County, &c. he go to the Court, &c. and that he 
make known here in fifteen Days of Faſter, Sc. and that he then have that Re- 
cord, &c. and that be Summon the aforeſaid I. that he be there to hear that Re- 
cord, &c. Which fee in the Book of Entries, fol. 117, 137.6. 

There is another Writ of Faux Judgment; when there is a Plaint in the J 
County of Debt or Treſpaſs without any Writ, then the Writ of Faux Judg- 
ment in the County ſhall be thus: Cauſe to be recorded the Plaint which was 
in the ſame Court without our Writ, between, &c. of a certain Treſpaſs, &c. 
whereof the ſame A. complains that Faiſe Judgment hath been done unto him, &c. 
And where Faux Judgment is given in another Court than the County, upon a 


Plaint, or upon a Writ, then the Writ ſhail be thus: 


The King to the Sheriff, greeting : If A. ſhall make you ſecure, &c. then go 
to the Hundred of A. of B. or to the Court of A. of B. and in the full Hundred 


or Court cauſe to be recorded the Plaint which is in the ſame Hundred or Court by 


eur Writ, or without our Writ, of that that the ſame A. keep with the afore- 


ſaid B. the Covenant mage between them, of one Meſſuage with the Appurtenances 


in F. whereof he complains, &c. 

| And if a Baron and Feme be ſued in a Court Baron by a Writ of Right, 
and the Feme is received for the Default of the Huſband, and plead there, 
and Falſe Judgment 1s given againſt him, ſhe and the Huſband may have a 
Writ of Falſe Judgment, as appeareth by the Regiſter. 

And there is another Writ there, where the Huſband and Wife pray to be 
received in a Court Baron in a Writ of Right upon the Default of Tenant 
for Term of Life, and were not received; and for Falſe Judgment given 
againſt the Tenant for Term of Life they ſhall have a Writ of Falſe Judg- 
ment, Se. 


There is another Writ of Faux Judgment in the Regiſter for him in the Re- 


verſion, who prayeth to be received in a Court Baron in a Writ of Right upon 


the Default of two Tenants for Life, where he was received for the Reverſion 
of one of the Tenants, and the Receipt was counterpleaded for the Reverſian 


of the other Tenant, and Judgment given, Cc. And there it appeareth, 
that one Tenant was Tenant of certain Parcel of the Land, and the other 
Tenant was Tenant of the other Parcel of the Land, 


2 'There 


I 


K 


Writ de Executione Judicii. 
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There is another Writ of Faux Judgement for him that hath Judgment given Ante 18 H. 


againſt him in the Court of a Lord, who hath Power to hold Fleas before his 5* 


Bailiffs by the King's Charter: But it ſeemeth, that in that Cafe he ſhall 
have a Writ of Error, and not a Writ of Faux Judgment. 

There is another Writ of Faux Judgment directed unto the Sheriff, viz. 
Accedas ad Curiam : To our Court of Wincheſter, and in that full Court cauſe 
to be recorded the Plaint which was in the ſame Court without our Writ according 


| to the Cuſtom of the aforeſaid City, between W. Demandant, and D. Tenant, of 
one Meſſuage in Wincheſter aforeſaid, whereof the ſame W. Sc. complains that 


Falſe Judęment hath been done unto him. But upon Aſſiſe of Freſh Force a 


Ed. 3. pl. d. 


Writ of Falſe Judgment doth not lie, but a Writ of Error. And if the Writ [ 20. 
of Falſe Judgment be returned before the Juſtices of the Common Pleas, and 1 Ed. 3. c. 5. 


the Defendant comes and faith and averreth, that the Record is otherwiſe than 


it is certified, the Averment ſhall be received, and that Iflue ſhall be tried by 34 H. 6. 42. 
the Country, or by thoſe who were preſent in Court when the Record was 


made, and by others of the Country; and it they come not, then the Inqueſt 


ſhall be by the Country, as appeareth by the Statute de Anno 1 Ed. 3. cap. 5. 


| Raſtal, Faux Fudgment 2. | 


Writ de Executione Judicii. 


of any Lord upon a Writ of Right Patent, or upon a Plea of Debt 


A WW: de Executione Fudicii lieth where Judgment is given in the Court 


or Treſpaſs in the ſame Court or in the Hundred, County, Court Baron, or 


in any other Court of Record ; and if the Sheriff or the Bailiff will not do 
Execution of the Judgment, then the Party ſhall have this Writ directed 
unto the Sheriff or the Bailiff in which Court the Execution ought to be; 
and if they will not do Execution, he ſhall have an Alias and a Pluries, with 
this Clauſe in the Writ of Pluries, Or ſignify to us the Cauſe why, &c. And 
if they do not Execution upon this Writ, or return not ſome reaſonable 
Caule wherefore they delay the Execution, the Party ſhall have an Attach- 
ment againſt him who ought to have done the Execution returnable into the 
King's Bench, or into the Common Pleas. And if the Plea be in the Lord's 


Court Baron, then the Writ of Execution ſhall he directed unto the Bailiff 


of the Court. But if the Plea and the Judgment be given in the Sheriff*s 


Court, as in the County Court, then the Writ ſhall be directed unto the 


Sheriff himſelf to do Execution, and the Alias and Pluries ſhall be to the ſame 
Sheriff; and if they will not do Execution of the Judgment, then an At- 
tachment againſt the Sheriff ſhall be directed unto the Coroners, returnable 
as aboveſaid, to anſwer, Sc. And ſo if the Writ de Executione Judicii be 
directed to the Bailiffs of any Court of any Lord, or unto the Bailiffs of a 
Hundred, to do Execution, and at the Alias and Pluries they will. do no- 
thing, the Attachment ſhall be to the Sheriffs againſt the Bailiffs, returnable 


G 2 as 


* 


Writ de Error. 


as aforeſaid, to anſwer, c. And if the Judgment be in a Court of Re 
cord, then it ſeemeth that the Writ de Executione Judicii ſhall be directed 
unto the Juſtices of the ſame Court where the Judgment was given, to do 
Execution, and not unto the Officer of the Court. For if the Officer of 
the Court will not execute the Writs directed unto him, nor return them 


44 


28H. 6. 11. 


The Form of 


Writ of Error | | 
to the Juſtices London, or other City, or other Place 


of the Com- by the King's Charter, or by Preſcription, in any Sum in Debt or Treſpaſs 


mon Pleas 1s 


Job. Priſot Capital. Fuft. & ſoc 


alone. 


as he ought, the Judges of the Court may amerce him. The Form of 


the Writ is: 


Henry, Sc. Lancaſter, gyeeting : We command you, that without Delay you 
cauſe Execution to be done of the Judgment lately given in your County of a 
Plaint which was in the ſame County by our Writ of Right, between A. Deman- 
dant, and B. Tenant, of one Meſſuage with the Appurtenances in I. &c. Wit- 


neſs, &c. (a) 


(6) Writ de Error. 


Court which is a Court of Record, as in the Common Pleas, or in 


A Error properly lieth Recon Falſe Judgment is given in any D 


where they have Power to hold Plea 


iis ſuis, & non Capital. Juſt. tantum ; for the Records there are not before him 
But in the Exchequer the Writ is not Theſaurario & Baronibus, but Baronibus tantum. 


34 H. 6. 27. 


Error was brought the third Day from the Return, where the Judgment was the firſt Day, and well, becauſe after 
i5 Ed. 4. 18. If a Record be removed out of the Exchequer into the Exchequer-Chamber by 


the Judgment. 
Error, when Judgment is given, all ſhall be remanded into the Exchequer, and Execution ſhall be awarded there; 
but that is by the Statute of 31 Ed. 3. c. 12. otherwiſe it is of other Courts. | | | 


(a) Of Execution, &c. in a Court Baron, 
In Replevin the Defendant pleads, 'That he re- 
covered on a Plaint in Debt thirty-eight Shil- 


lings, affirmed in the Court Baron of J. S. and 


that the ſame Cattle were taken by the Bailiff in 


the Place where, being the Fee of the ſaid J. S. 


and delivered to the Defendant in Execution, 
and he was not driven to Gage Deliverance, for 


he claimed Property, and the Iſſue was, That 


they were not taken and delivered to him in Ex- 


ecution ; & alii contra 38 Ed. 3. 3. 

And a like Caſe was thus: 4. brought a Writ 
of Right Cloſe in Ancient Demeſne againſt B. 
of ten Acres, and made Proteſtation in Nature 
of an Aſſiſe, and recovered ; and C. being the 
Bailiff of the Court, took an Ox of B.'s on five 
Acres Parcel of the Land recovered (but in Fact 
thoſe five Acres were held at Common Law by 
Virtue of a Fine levied before the Recovery) 


and fold the Ox to D. and B. brought a Reple- 


vin againſt C. the Bailiff, and it was adjudged, 


1. That if the whole had been ſo held by Fine 


at Common Law, it had been coram non Fudice, 
and void. 2. For that Part only was Ancient 
Demeſne, yet till Judgment reverſed the Da- 
mages are leviable. 3. That he might well 


take the Beaſts by the Execution in any Place 


within the Manor which is Ancient Demeſne, 


though the Place where he took them is not 


Ancient Demeſne. 4. That the Sale was a good 
Execution, &c. 7 H. 4. 28. Yet ſee the con- 
trary per Cur', 4 H. 6. 17. and 22 AJ. 72, per 
Thorp, in the Caſe of a Recovery in a Court 
Baron in Debt. Ergo quære & wide optime Rot. 
Parl. 21 Ed. 3. No. 21. 

(5) But not the Writ Original, 24 Ed. 3. 


24. 


over 


. 


Writ de Error. 


over the Sum of forty Shillings. And if Falſe Judgment be given in Ton- 


45 


don, or other Place which is a Court of Record, the Party grieved ſhall have 
a Writ of Error, and this Writ may be returned into the Common Pleas, or 
in the King's Bench, at the Pleaſure of him who ſueth the ſame, 


E And when the Record is removed by Writ of Error into the Common 


Pleas or King's Bench, then the Plaintiff ought to aſſign his Error, before he 


have a Scire facias againſt the Defendant ad audiendum Errores. And if he 


37 All. 17. 


For Aſſign- 
ment of many 
Errors in Law. 


aſſign divers Things for Errors, which the Court thinketh to be no Errors, 8 H. 6. 30. 


he ſhall not have a Scire facias upon this Aſſignment. 


But after Errors aſ- 


ſigned, and a Scire facias awarded againſt the Defendant upon that Afſign- 
ment, he ſhall not gn an Error in Fact, as to ſay, that the Plaintiff was 
dead at the Time of the Judgment, or before the Judgment, Sc. But he 
may aſſign as many Errors as do appear in the Record, and it ſhall not be ſaid faw che Ori- 
a double Aſſignment. Burt he ſhall aſſign for Error but one Error in Fact, 
becauſe this Error in Fact ſhall be tried by the County, and the Errors in the 


Record ſhall be tried by the Juſtices. 


And upon a Writ of Error the Record itfelf (a) ſhall be removed, and 
not the Tranſcript of the Record; for upon a Tranſcript of a Record a Man 


ſhall not aſſign Errors, if it be not upon a Writ of Error ſued upon Tran- 


ote, T hat 


the Party aſ- 
ſigned Error 


upon an Iſſue, 


and the > 


ginal that it 
was not good, 
for it was er 
aſſig natione, 
where it ought 
to be ex diwi - 


frone, and 


therefore the 


ſcript of a Fine, there he ſhall aſſign Errors (5) upon the Tranſcript of the Court ex officio 
Note of the Fine; and if the Juſtices do conceive it Error, then they ſhall did abate the 


fend for the Note of the Fine, and ſhall reverſe the ſame. 


(a) Bid. And a Scire facias lies on ſuch a 
Tranſcript ; alſo it ſeems, that Judgment ſhall 
be given before they remand it, to prevent Loſs 


of the King's Fine. Lib. Intr. 296. m. 16 Ed. 3. 


See 21 Ed. z. contr'. See alſo 22 Ed. 3. 6. the 
Reaſon, viz. Becauſe that which is ſent into 
B. R. ſhall not be remanded, and therefore a 
Writ was ſent to the Treaſurer and Chamber- 
lains (of the Exchequer) to ſend the Fine ex- 
tracted out of the Files on a Judgment reverſed. 
See 1 Mar. Dyer 89. Varney's Caſe ; for there 
is no Chirographer there, if the Fine be affirm- 
ed. See 10 Elix. Dyer 274. pl. 44. | 


See a Fine itſelf removed out of Oxford, 
$0 Mg. The Plaintiff had Judgment, and 


the Defendant brought Error and removed the 
Record, the which he let lie, without ſuing a 
Scire facias; the Plaintiff prayed Execution, 
and had a Scire facias, and upon two Nihils 
returned Execution was awarded, and at. the 
Exigent the Defendant comes and prays a Scire 


Facias, and had it, for that he was not named, 


for Exactus fuit is upon the Scire facias to have 
Execution, and not on the Writ of Error. 
TE@ 23; 5-7 7 oo is gt) (ol 
Note ; It two Defendants bring ſeveral Writs 
of Error, and ſeveral Scire faciafs, yet they 


* 


Vide poſt. 72. D. 


may aſſign and continue the Errors in Com- 
mon. 11 Ed. 4. 92. adjudged. But if there 
be a Variance between the Record and the Writ, 


Writ. 


In 


there, although a Tranſcript of the Record be 


ſent into B. R. and a Miititur into the Rolls of 
C. B. yet the Record remains in C. B. and 
there ſhall be Execution granted, as if a Writ 
of Error be to ſend the Record of a Recovery 
by 4. againſt B. and the Record of a Recovery 
by 4. againſt C. is ſent, this is without Warrant, 
and the Record ſtill remains in C. B. 9 H. 6. 4. 


See 24 Ed. 3. 24, 43. 


Note; Baron and Feme acknowlèdge a Deed, 
which is after inrolled; the Baron dies, and the 


Feme brings Error to reverſe the Deed, for that 


it was inrolled by her being a Feme Covert, and 
for that the Court could not examine her with- 
out a Writ; and it was admitted to be good. 
21 Ed. 3. 43. | 5 

(b) Of affigning and examining Errors. 


In Re-difſcifin the Defendant is outlawed and 


taken, and then brings Error of the principal 
Judgment and of the Outlawry, and afligns; 
Error in the Principal, and it was held, 1. 
That the Outlawry ſhall not be reverſed, with-- 
out making the Plaintiff a Party by Scire fa. 
cias, for the Defendant is in Execution ſor him. 


7 E. 5 


* 
3 
A in 


as 


2 H. 7. 12 


the Record is removed, 


Writ de Error. 


In a Writ of Error, when the Record cometh in Court, if the Plaintiff all G 
that Term do not aſſign his Errors; and although that he do aſſign his Er- 
rors, if he do not ſue a Scire facias ad audiendum Errores againſt the Defen- 
dant, returnable the ſame Term, or the next Term ; all the Matter is diſ- 


continued, 


and the next Term he ought to ſue a new Writ (a) of Error 


out of the Chancery, upon that Record directed to the Juſtices before whom 


o IH. 4-403; That he might well have a 


Writ of Error to reverſe both the principal 


Judgment and the Outlawry. 11 H. 4. 66. 
and may aſſign Error in the Principal, before 
he reſorts to the Outlawry ; for by reverſing the 
Principab he reverſes the Outlawry. 11 H. 4. 6. 
8 H. 7. 10. 7 H. 6. 44. contra 7 H. 4.. 40. 
3. He may ſue to reverſe the Outlawry without 
finding Sureties for the Damages here. For by 


defeating the ag the Impriſonment is 


gone. 7 H. 4. 40. 4. If the Party pleads a 
Releaie of the Right Ma the Land, he ſhall be 
diiabled to reverſe the Princ pal, and yet he 
may aſſign Error in the Principal, as in the 


Original, or in the Judgment, and thereby re- 


verſe the Outlawry, although there be no Error 
in that Proceſs. 11 H. 4. 6. adjudged. 

See 18 H. 6. 18. The Defendant in an Aſ- 
fize was taken by a Capias pro Fine, and ſued 
a Writ of Error, and found Sureties to ſue with 


Effect, and to pay the Fine to the King, and 


to ſatisfy the Party, if Judgment was affir med, 
and all this was in Chancery ; and thereupon he 
had a Writ to the Juſtices to deliver him, and 
to ſend the Record into B. R and it was ſo 


done, and there he aſſigned Errors which were 


no Errors, whereby no Scire facias iſſued, and 
it was moved that a new Capias pro Fine ſhould 


iſſue, for that the Party had Intereft in the Exe- 


cution, ſo that on the ſaid Sureties found in 
Chancery, he ought not to be diſmiſſed, and 
therefore the Ditmiſlion was erroneou:, for he 
ought to have had a Habeas Corpus, and re- 
moved his Body, and thereon to have found 
Sureties to ſatisfy the Party, or to render his 
Body to Priſon again, if Judgment were at- 
firmed. 


(a) Note; If Matter of Fact be aſſigned for 


Error, as that the Party's Attorny was Judge, 


Sc. if the other pleads in nullo eff erratum, 


And confeſſes the Matter of Fact, and puts it 
in judgment of the Court. 


Si Error, c. as 
3 Ed. 6. Dyer 65. He may demur thereto, and 
lee Dyer 104. a Demurrer on the Errors aſſigned. 


acted for his Advantage. 


and enfeofted C. 


to proceed upon the Record quæ coram vobis re- 


The 


And Note; The Defendant may aſſign for Error, 
that his Attorny had no Warrant, although he 
7 H. 4. 16. 11 H. 4. 
44. E88. | 
(a) See Error on a Judgment in Chancery on 


a Scire facias, upon a Recognizance there, and 


reverſed in B. R. 14 Elix. Dyer 315, And fee 
Error in Chancery on a Judgment given in 
Chancery. 42 AF. 22 

Note ; In Darrein Preſettment the Parties de- 
mur, and adjudged againſt the Defendant, for 
that he had brought a Writ of Error before the 
Damages were taxed ; for the Aſſiſe in ſuch 
Caſe is to inquire into the Point of Damages, 
and yet it was adjudged, that a Writ of Error 
lies, for that Judgment 1s rendered upen the 


: Principal, (z. e. the Right of Preſentation.) 


So where Damages ate to be taxed in a Writ 
of Ayel. 17 Ed. 3. 5, 21. 23 Af. 8. 

Note; Such Court as may hold Plea above 
forty Shillings, is a Court of Record, and yet 
may be by Preſcription. 9 H. 7. 11. 45 Ed. 3. 
2.@. 18 H. 6. Preſcription 45. per Cur", 19 H. 
6. 79, 80. Where one preſcribes to hold Plea 
by Flaint in his Court of all Debts. 4 Ed. 3. 
36. He that has Conuſance of Pleas, has a 
Court of Record. 9 H. 6. 58, 59. | 

Note; If the Plaintiff be Nonſuit, &c. the 
Court ought not to examine the Errors. 21 Ed. 
4. 44. But if the Defendant pleads in Bar of 
Error, &c. as by Releaſe, &c. yet if it be 


found againſt the Defendant, they ſhall examine 


the Errors. 21 Ed. 3 54. 6 8 Ed 4. 8. And 
if it be found for him, the judgment ſhall not 
be affirmed or reverſed, but the Plaintiff ſhall be 
barred. 9g H. 6. 48, 49. 4 

Note; An Infant brought Error A a Fine 
levied by him to A. for Life, Remainder to B, 
he cannot reverſe it without warning B. 21 Ed. 
3. 56. a. Alſo, where A. recovered againſt B. 
and died, B. brought Error, 
and it was held, ½, That the judgment ſhall 
not be reverſed without making the Heir of 4. 
a Party by Garniſhment, either as to the Land 


or 


writ de Error. 47 
The Form to aſſign Errors is to put a Bill into the Court, and to ſay in 33 25 L. 4.5 
the Bill, in hoc erratum eft, &c. and to ſhew in certain in what Things; and Bren 1 0 
in hoc erratum eft, and ſhew in certain another Thing; and fo of the reſt in jonger Day of 
which he will aſſign the Errors. But to ſay, in omnibus erratum eſt, is not Return than it 
good, becauſe of the Incertainty. 3 gs wes, 
And in a Writ of Error he ought to aſſign his Error in proper Perſon, the Juſtices © 


3 i f the Common 
and not by Attorny, where he is in Execution by Force of the Judgment. pieas may 


B And in a Writ of Error upon Judgment given in the Common Fleas, the ſhorten the 


| Plaintiff cannot afſign for Error, that the Juſtices of the Common Pleas did Day. 
not give that Judgment, but the Clerks of their own Heads; neither can 5 H.7. 15 
he afſign for Error, that the Jurors gave their Verdict for the Defendant, £ 
and that the Juſtices entered it for the Plaintiff, and gave Judgment for him, 21 H. 6. 43. 
becauſe that this Aſſignment is contrary to that which the Court doth as [ 21. 
Judges, Ge. EEE 3 On 
C And if a Man be vouched, and entereth into Warranty, and loſeth, he 3 Co. 40. 
may have a Writ of Error, and aſſign the (2) Errors which happened betwixt N= Fr 
the Demandant and the Tenant, or betwixt the Demandant and the Vouchee. „s granted to 
And ſo he in the Reverſion who prayeth to be received upon the Default one pendant 
of the Tenant for Life, or for his faint Pleading, if he be received, and the Writ a- 


pleadeth, and loſeth, he ſhall have a Writ of Error, and aſſign the Error be- gainſt the Leſ- 


twixt the Demandant and (5) the Tenant, or between the Demandant and 
him who prayeth to be received. And if Tenant for Life loſeth by Default, 
he in the Reverſion ſhall have a Writ of Error, although he were not re- pray in Aid 


ceived, nor prayed to be received, 


which was betwixt the Demandant and the Tenant who loſt by Default. 


8-4 „ 


Error. 50 Ed. 3. 5 
ceaſe during the Life of the Huſband. 


or the Perſons. 2%, That he might have a 
Scire facias againſt the Heir and Tertenants in 
the ſame Writ without naming the Tertenants 
Names; or, 3dly, He might have a Scire facias 
againſt the Heir ad audiend” Errores, and after- 
wards a Scire facias againſt the Tertenants, to 


have Execution. 8 H. 4. 17, &c. Or if he 


has no Heir, a Scire facias lies againſt the Ter- 
tenants. See 8 H. 6. 35. 5. A. being Guar- 


dian of B. recovers in a Quare impedit, and 


dies, the Defendant brings Error, and after a 
Scire facias by C. the Heir of A. againſt B. and 
the Incumbent, not naming 4.'s Executor, yet 
adjudged good: For A. was Guardian by reaſon 
of the Seigniory. See a Scire facias againſt a 
| Defendant in the ſame Writ of Error. 34 AY. 
7 ori7. 8 H. 6. 35.6. 

(2) Note; He who is only Tenant in Law 


But guere, if the Judgment ſhall be reverſed, and that Execution ſhall be aw 


may have Error, as if the Tenant aliens pend- 


ing the Writ, and afterwards Judgment is given 


againſt him. 21 Ed. 3. 53, 54. F. Error 4. 


12 A 41. He may bring Error, and if he re- 


verſes the Judgment, the Feoffee may enter upon 
him. | 


{ee for Life; 
or if the Te- 
nant in Fee 


and ſhall aſſign for Error the Matter of a Stranger, 
guære; for in 
theſe Caſes he 
in the Rever- 
ſion ſhall have 
arded, or ſhall 


Jo he in Reverſion or Remainder on an Eſtate 


Tail may aflign, &c. Dyer 188. And there- 
upon the Tenant ſhall be reſtored. 8 H. 4. 5. 
See 4 Eliz. Dyer 241. 21 H. 6. 29. 15 Ed. 


3. 1. Error 72. 32 Ed. 3. Error 73- Poſt. 


108. A. 
(6) Note alſo; The Vouchee may aſſign Er- 


ror between the Demandant and Tenant, and 


ſo of Tenant per Reſceit. 8 H. 4.5. 8 H. 4. 3. 
But the Tenant (himſelf) ſhall not have Error, 
becauſe he is-ont of Court. Quære, 17 Ed. 2. 
Recovery in Value 32. 


A Man 


Writ de Error. 


A Man ſhall aſſign an Error in Law, as the Caſe is: As if the Huſband D 


and Wife levy a Fine of the Lands of the Wife unto a Stranger, the Wife 
being within Age, they ſhall have a Writ of Error during the Nonage of 
the Wite, and ſhall alſign that for Error, and that is an Error in Law of the 


* 


20 Aſſ. 2. c. 3. 


Fitz. Error 4. 
7 H. 6. 39. 


Matter in Fait 
muſt be plead- by his Plea. 


Court. 


Alſo in a Writ of Eutrie ſur Diſſeifin u, if the n Writ want theſe 
ac. 21 Ed. 3. Words in the Writ, (a) Hhich he claims to be his Right and Inheritance, if the 


Tenant admit of the Writ, and 


plead to the Action, and loſeth, he ſhall not 


aſſign this Fault in the Writ, becauſe he hath admitted the Writ to be good 


And fo in a Writ of Derinue of Charters concerning (5) cer- 


ed, and ſhall tain Lands, if the Plaintiff in his Count do not declare the Certainty of 


not be aſſign- the Land in the Count, if the Defendant do admit the Count good, 


ed for Error. 
8 Ed. 4. 19. 
By Pigot and 
Choke, in 


and 


pleadeth unto the Action, and loſeth by Judgment given in a Writ of Er- 
ror ſued by him; he ſhall not aſſign for Error the Fault in the Count; 


becauſe he hath admitted the ſame to be good by his Plea. 


Joint Tenan- guære. 


cy, General 


Tamen 


Tenancy, Miſnomer, taking of Huſband pendant the Writ, and the like, which prove the Writ abatable ; 


there if the Party plead other Matter, and admit the Writ, he ſhall not have Error: 


Thing, which prove the Writ abated. 


. 
5 Co. 40. a. 
8 Co. 5 . a. 
40 Ed. 3.16. 
„V. 1.3.68. 
Br. Error 65. 
and Trial 35. 
19 H. 6. 12. 


Falſe judg- 
ment in Wales 


the Day of Conſpiracy, were not ſhewn. 


a... 


Contra of Death or other 


(c) And a Man ſhall not aſſign for Eiror a Thing which is for his Advan- 


tage: 


As to ſay and aſſign for Error that he had Day, and that the Day was 


for longer Time than the common Day; and ſo he ſhall not aſſign for Error 
that he was en where he ought not to be eſſoined, or had Aid 


granted unto hi 
are for his Advantage. 


Poſt. 22. D. 


where he ought not to have had Aid; becauſe theſe Things 


(d ) If Falſe Judgment be given before the Juſtices of the Biſhop of Dur- 
ham in the County Palatine, the Party grieved ſhall have a Writ of Error 


there before the ane _ M. 14 Ed. 3. 


la) See 21 Ed. 3. 54. F. Error 4. If an 
Avowry be quaſhable, for that it is returned by 
the Bailiff of the Franchiſe, where it ſhould be 
recited by the Sheriff, or if the Writ be abatable 
and not challenged ; this ſhall not be aſſigned 
for Error; contra, if it be abatable per Officium 
Curie. 3-24. 4-7 
% See a Judgment on an Indictment of Con- 


aged, where the Defendant had pleaded Not 


guilty, reverſed, for that the Place where, and 
24 
Ed. 3. 75 

(c) An Attorny appears for one without War. 
rant; it is Error. 7 H 4. 16. At the Grand 
Cape one appears as Attorny for the Tenant, 
and wages his Law of Non ſummons, and at 
the Day makes Default, the Tenant brings Er- 
rcr, and aſſigns that the Attorny had no War- 


And if he give Falſe Judg- 


rant ; and by the better Opinion Judgment was 
reverſed. For the Continuance was taken with- 
out the Party, and the Judgment could not be 
good on the ſecond Default; for it is but a 
Judgment by Default, &c. and there ought to 
have been two Defaults recorded againſt the Te- 
nant. See 8 H. 5. 2. 14 Ed. 3. Error 6. 19 H. 
6. 12. 

(4) See the Form of a Reverſal of a Judg- 
ment in Cher. Lib. Intr. 290. a. 6. Reg. 17. 
6 H. 4. 9. 34 H. 6. 42.6. Dyer 320, 321 and 
345. Note; Error lies not on a Judgment re- 
verſed in the Cinque Ports, but coram Cuſpode 
guingue Portuum. See Dyer 376 _ Alto a Judg- 
ment in Durham ſhall not be reverſed in C. B. 
but in B. R. Paſc. 29 El. 3. Hughes's Abr. 207. 
Morton's Caſe. See 14 Ed. 3. F. Error 6. and 
8 Eliz, Dyer 250. 


ment, 


where it is the Default of the Clerks, ſhall be 


5 Writ de Error. 49 
ment; then the Writ of Error ſhall be ſued in the Common Pleas, or in the before Juſtices, 


King's Bench. 22 Ed. 3. 3. 23 Ed. 3. 22. 2 R. 3. 2. 7 H. 6. 28. 13 


ſed in B. R. if there be Juſtices there; but by Forteſcue it ſhall be reverſed in Parliament. 19 H. 6. 12. Error 
in County Palatine ſhall be reverſed in B. R. 21 f. 7. 33. per Fineux, Erroneous Judgment in County Palatine 
ſhall be reverſed there by Commiſſion. 37 H. 6. 13. Error in Chancery reverſed in Parliament. But ſee 
14 Eliz. Dyer 315. That Error upon a Scire facias upon a Recognizance was reverſed in B. R. which ſeemeth 


contrary to 37 H. 6. 13. 
H And if a Falſe Judgment be given for the King in any Suit or Action, the 7 H. 4. 37. 


(a) Party grieved ſhall have a Writ of Error, and affign his Errors, without "- 7 * 
ſuing forth any Scire facias againſt the King ad audiendum Errores, becauſe that 5 i © 3 
the King is always preſent in Court; and that is the Cauſe of the Form of 


Entries of Suits for the King is ſuch : Chriſtopher Hales, Atiorncy of the Lord 


the King, who proſecutes for the Lord the King, &c. comes here into Court, &c. 
and not, The Lord the King by C. H. his Attorney, comes here into Court, be- 1 H. 5. 13. 


cauſe that the King is always preſent in Court. It is ſaid, if 
| | any be to re- 


verſe Outlawry in Felony, when he cometh in upon the Indictment, he ſhall aſſign his Error before he proſecuteth 
his Writ of Error. Dy : | 


(3) Error in the King's Bench in the Proceſs, Vide 4 Ed. 4. 41. 24 Ed. 3. 34. 7 H.6. 28. 
(9) -  Hidebrad's Caſe. i9 H. 6. 2. 15 Ed. 4. 78. 
| vgs 37 H. 6. 17. per three Juſtices. It a Man be 
reverſed in the ſame Court by a Writ of Error utlage notwithſtanding a Superſedeas, and appear 


ſued by the Party before the ſame Juſtices : But and plead in the Common Pleas, the Utlary 
not without ſuing of a Writ of Error, although ſhall be reverſed in the fame Place, although it 


: | | | . be in another Term ; but contra, if it be in an- 
ir be the ſame Term. But in due Common other Term, but Defendant doth not appear and 


Pleas, after Judgment given the ſame Term the plead. 
Juſtices may reverſe their own Judgment upon 

Error in the Proceſs, or for Default of the Clerks, without any Writ of Er- 
ror ſued forth; but in another Term the Party ought to ſue forth a Writ of 


Error thereupon returnable into the King's Bench. But of an Error in Law 


H Which 


(a) Noe; He ought firſt to ſue by Petition to there is a Default in awarding the Proceſs, or in 


the King. See where a Writ went to the Juſti- the Return, it is ill. For there the Tales was 
ces to examine the Errors, hoc non obſtante. returned without being awarded, and on a Writ 


24 Ed. 3. 35, 36. Hill. 29 Eliz. 3. Hughes 308. of Error brought, three Points were agreed, viz. 
(5) See the Form of a Writ of Error in Par- 1. That though on an erroneous Judgment given 
lament, Dyer 375. 5 on an Original in B. R. Error does not lie there, 
As if before the guinius Exactus the Party except for Error in Proceſs by Default of the - 
appears, and has a Superſedeas of Record, be Clerk, or in the Return by Default of the She- 
it in Term or in the Vacation, though it is not riff: Yet there, i. #. in C. B. a Writ of Error 
{tewn to the Sheriff at the Day of the Exigent ſhall be granted for Error, either in the Record, 
or Capias utlagatum, he may avoid the Out- or in the Proceſs, or in Redditione Fudicii, 
lawry the /ame Term in C. B. contra in B. R. 2. That in the ſame Term the Roll is not re- 
See 4 H. 4. 1. 4. b. 4 Ed. 4. 42. 10 H. 7. 16. corded, but is only in the Breaſt or Remem- 
9 H. 6. 12, 44. 4. 6. And if he comes in at brance of the Judges, and therefore in the ſame 
the Return of the Exigent, he may reverſe it in Term they may amend by the Common Law, 
B. R. without a Writ of Error; per Weſtbury: even after Judgment; yea, though a Writ of 


And fee there if Judgment be given; where Error be bronght, (See Tutchin's Caſe, 6 * 1 
| i n 


50 


Vet note; 
9 H. 7. 24. is 


at the Com- 


have it. 

3 H. 4. 19. 
the Daught. 
to the Hail 


ror, altho' a 
Son were Heir 
at Common 
Law. Vide 


Mit de Error. 

which is the Default of the Juſtices, the ſame Court cannot reverſe the Judg- 
ment by a Writ of Error, nor without a Writ of Error, but this Error ought 

to be redreſſed in another Court before other Juſtices by a Writ of Error. 


And he which confeſſeth the Demandant's Action ſhall have a Writ of Er- K. 
ror to reverſe that Judgment, againſt his Confeſſion upon erroneous Judgment 


Ven. 


In Plea of Land againſt the Tenant, and the Tenant dieth, he (a) who is L 


Aut the Hs Heir of the Tenant to that Land ſhall have a Writ of Error, and not he who 


is his Heir at the Common Law: As in Borough-Engliſh, if the Tenant loſe 
on Law ſhall the Land by erroneous Judgment, the youngeſt Son ſhall have the Writ of 


Error. 


(2) And ſo he which is Heir unto the Special Tail ſhall have the M 


Writ of Error, if the Land be loſt by erroneous Judgment : The Tenant 
may have one Writ of Error, and the Vouchee another Writ of Error upon 
brought Er- the ſame Judgment; and ſo the Tenant, and the Vouchee by Reſceit, and 


all depending at one Time. 


And an Executor or Adminiſtrator ſhall have a N 


Writ of Error upon a Judgment given againſt the Teſtator for Debt or Da- 


mages. 


And ſo the Heir ſhall have a Writ of Error to reverſe an (c) Out- 


1 Ma. Dyer lawry of Felony pronounced againſt his Father, to reſtore the Blood betwixt 


89, 90. 
20 Ed. 3. 
Fitz. Error 2. 


11 H. 4. 65. 


a» 


him and the Father. And if a Man 


will not allow thereof, and the Party 
that the JRun will ſeal this Bill of his (d ) Exceptions or Plea; and if they 


And in C. B, where, in the principal Caſe, a 


Tales was in Fact awarded, but not entered on 


the Roll, it was amended after a Writ of Error 
brought, it being in the ſame Term. 7 H. 6. 28. 
See 2 R. 3. 21. and 8 H. 6. 37. 


See Dyer 195. 


_ reverſed, becauſe although a Capias lay on the 


Writ, yet the Procels for it was not till after the 
Judgment diſcontinued. And Note; If a Plea 


be diſcontinued, and the Plaintiff be afterwards 


ment, as his Caſe is. 


Nonſuit, yet he ſhall have Error or 8 Judg- 
22 Ed. 3. 

(a) See accordingly 3 H. 4. cg And chat 
the Writ ſhall be brought generally as Heir, 
and that on Exception taken thereto, that he is 
not Heir, he ſhall ſhew the ſpecial Matter. See 
9 H. 7. 24.6. contra, wiz. A. and B. his Wife, 


are Tenants in Tail Special, and to their Heirs; 


they have Iſſue C. 4. dies, 
Fine, C. dies 2 Iſſue, D. Heir to C. 
brings Error, &c.- For that it does not ap- 
| pear that C. was Heir to the Wife, &c. 2. 
That he ought to make him Heir to A. for he 
may be only of the Half-Blood to C. And ſee 
Vernay's Caſe in Dyer 89. In a Suit brought as 
Couſin and Heir, he ſhews how he is Heir. 

() See 8 H. 4. 3. accordant; and if Judg- 
ment be reverſed againſt the one, it ſhall be re- 


i 


and C. levy a 


An Outlawry after Judgment 


plead in any Action, and the Juſtices 


makes his Bill upon it, and prayeth, 
do 


verſed againſt both. See 2 H. 7. 10. and ſapra 
the Notes Fol. 21. C. 

(e) But he ought to ſue a Scire faciat, that 
the Lord may ſeize for the Eſcheat. 8 H. 6. 2. 
pl. ꝙ. ult. Lib. Intr. 308. 6. 

Note; Error in the principal Judgment ſhall 
reverſe the Acceſſary, and &@ contra, If a Judg- 
ment be of Record againſt a Parſon in Annuity, 
in a Scire facias againit the Succeſſor, he ſhall 
not plead in Bar of Execution, that the Judg- 
ment was erroneous, and if he does ſo, Execu- 


tion ſhall be awarded; and if he after brings 


Error on the Judgment, if on the Scire facias he 
aſhgns Error in the principal Judgment; this is 
not good, although the whole Record of the 
Judgment be recited in the Scire facias; and 
therefore if the Judgment be affirmed on the 
Scire facias, yet he may have Error on the 
Principal, and thereby reverſe the Judgment on 
the Scire facias, and he ſhall be reſtored to all 
that he loſt on the Scire facias: Adjudged 11 H. 
4. 47. See H. 6. 13. accordant. 

(4) See 11 H. 4. 52. per Hulſ. the Bill of 
Exceptions is no Part of the Record, before 
that it be acknowledged, (i. e. entered, &c.) 
And 11 H. 4. 66 By good Opinion, one of 
the Juſtices may deliver the Bill into Court 
without a Scire facias ; yet in that Caſe a Scirz 

facias 
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Writ de Error. 


grieved ſhall have a Writ of Error, and may aſſign Error upon that Bill ſo 
ſealed, and alſo in the Record, or in one of them, at his Pleaſure: But this 
Bill ought co be ſealed by the Juſtices before Judgment given by them, and 
not after, as it appeareth An. 11 H. 4. 52, 65, 92. 

A The Succeſſor of an Abbot, Prior or Parſon, or ſuch Bodies Corporate, 
ſhall have a Writ of Error of a Judgment given againſt their Predeceſſor; 


of all Things which touch the Succeſſion or Corporation. 


But if a Man re- 


FX 


do not according as is contained in the Statute of Jef. 2. cap. 3. the Party [ 22. ] 


a. 


Vide; H. 3. 
the laſt Caſe. 
Vide devant 
#1: L. M. N. 


cover againſt a Parſon or a Biſhop, Debt or Damages by Judgment or Ac- 16 Ed. z. 
tion Perſonal, their Executors ſhall have the Writ of Error upon that Judg- Error 69. 
ment, and not their Succeſſors, becauſe that Matter doth not concern the Cor- 


poration. 


12 H. 8. 8. 
ante M. 


If a Man ſue forth Execution erronooutly againſt the Recognizor upon a 18 Ed. 3. 25, 
Recogmzance, the Feoffee of the Recognizor ſhall have a Writ of Error. 
(a) If a Man purchaſe his Pardon of an Outlawry, yet he may have a Writ 


of Error to reverſe the Outlawry. H. 18 Ed. 3 


(5) But if a Man do dil- 


17 Aſſ. 24. 
Error 71. yet 
the Lord by 
Eſcheat ſhall 


claim in a Præcipe quod reddat of Land, and . Demandant doth recover, not have Er- 
the Tenant ſhall not have a Writ of Error againſt his own Diſclaimer : But 
if he plead Non tenure, and the fame be found againſt him, for which the 


Demandant recovereth, the Tenant ſhall have a Writ of Error. 
A Man condemned ſhall not aſlign Error in the Proceſs ; 


Writ he may. 


but in the original 


It is no Error to ſuffer one to make Attorney i in an Action in which he ought 
not to make any Attorney. 7 H. 6. 21. 

(c) Upon Falſe Judgment given in the Common Pleas in Freland the Writ 89. no Error 
of Error ought to be ſued there; and returnable in the King's Bench in Jre- ſhall be 


and; but upon a Judgment given in the King's Bench in treland, the Writ 0; 


Error ſhall be ſued and returned in the King's Bench in England. 


ror. 15 Aſſ. 8. 


and ſo ꝙ Ed. 4, 


14. that a 


H. 6 Ed. 3- Stranger ſhall 


not have Er- 
* 6 Ed. 3. 7. 
Fitz Error 78. 
21 H. 7. 13. 
5 Ed. 2. Error 


c brought here 


but upon De- 
fault of Juſtice 
of the King's 


Bench in Ireland. And note that it is s faid, that there is no Original here, but the ſame remains there ; and ſo 


is 37 All, 5. Fitz. Aſſ. 3 28. 


Facias iſſued, and the Juſtices came and acknow- 


ledged their Seals; and it was held, that this 


long Time after the Writ of Efror brought, and 
after the Scire facias awarded, and that no new 
Scire facias ſhall iſſue; for it is now become 
Parcel of the Record ab initio, as in the Caſe 
of Diminution alledged after a Scire facias. The 
Defendant ſhall not alledge Diminution in the 
Bill of Exceptions, but ought to have ſhewn his 


Acknowledgment of the 7 be made 


Caſe when the Juſtices came to ſet their Seals. 


See 1 H. 4. 92. 
See alſo 11 H. 4. 67. and Note, 11 H. 4. 92. 
per Gaſcoign, and Hulſ. it was held clearly, that 


the Bill may be ſealed after the Record removed 
by Writ of Error. 


(a) Pot 104. G. See 24 Ed. 3. 42, an. ac- 
cordant. But he ſhall not be reſtored to his 
Chattels againſt the King; and Note, the Error 
there was a Diſcontinuance of the Proceſs. See 
3 H. 4. 10. accordant. Vet it cannot be al- 
ledged at the Scire facias, without the Charter 


or Writ) returned, and the Plaintiff has counted. 


Vide poſt. 104. G. 

(5) See 3 H. 4. 20. 19 Ed. 3. Error 75. 
6 Ed. 3. 7. 36 BY. 3. Error 6 and 82: 

(e) Of Errors to reverſe Judgment in 1re/and, 
ſee Shower's Parliament Caſes. 

And to reverſe a Judgment of Reverſal given 
in the King's Bench in Ireland, fee 34 4/7: 7. 


H'2 


(a) When 


52 


the ſame Court where it is made returnable. 


Writ de Error. 


(a) When the Record cometh into Court by a Writ of Error, the Plaintiff F 
ſhall aſſign his Error, and ſhall have a Scire facias before the Record ſhall be 
entered ; for the ſame ſhall not be entered before the Parties have Day by the 
Scire facias. 

And the Proceſs in this Writ is Alias and Pluries, and upon that Attach- 
ment ſhall be awarded againſt the Judge, who ought to return the Record to 
whom the Writ was directed: And the Pluries may be returned into the Com- 


mon Pleas, or into the (4) Chancery, if the Pluries iſſueth to the Juſtices of 


the Common Pleas to remove the Record; and if the Writ iſſueth to ano- 
ther baſe Court, the Pluries ought to be returned into the Chancery, or into 
And if it be returned into the 
Chancery with the Record, the Chancellor himſelf with his own Hands may 


facias ad audiend Errores. 


_ abate. 
Facias againſt the Heir only, and after Reverſal 


put the Record into the Common Pleas without any Writ of Mittimus there- 
unto, and that as well as if he had ſent a Mittimus with the Record (c). 


(a) Here Note; If the Record be removed for 
Error, but the Party does not aſſign his Errors, 
he who recovers may have a Scire facias for 
Execution; and if he has Execution awarded by 
Default, yet the other may come and aſſign Er- 
rors in the Parliament, and then have a Scire 
9 f. 5. 13. See 
accordant 17 Ed. 3. 21. 

Note; A Scire facias ad audiend E- rrores ſhall 
iſſue againſt the Tertenant and Heir of him 


who is Party to the Record; but the Heir is 


Plaintiff, and by his Death the Scire facias ſhall 
Note; The Plaintiff may ele& a Scire 


to him take another Scire facias againſt the Ter- 
tenant ad audiend Errores, or he may take it 
againſt both together. 47 . 4. 

) The Chancellor may ſend the Record into 
C. B. 17 Ed. 3. 21. 5 H. 5. 1. in a Certiorari. 


See 9 H. 6. 4. that Part of a Record may be 
delivered to the Juſtices of B. R. by the Chief 
Juſtice without a Writ, when the other Part was 


delivered by Writ. 
(c) What Record ſhall he removed by Writ of 


Error ? 


Note; If Judgment be given in a Franchiſe, 
or inferior Court by Writ of Error, the Origi- 
nal ſhall be removed; but if it be given in C. B. 


the Original ſhall not be removed without a ſpe- 


cial Writ (for its Removal). 34 4. 7. Yet ſee 


an Original not removed in caſe of Error brought 


on a Judgment in Oxan. in a Writ of Right, for 
that if the Judgment were reverſed, the Party 
might proceed on the ſame Original in Oxon. or 


he might pray a Writ to remove the Original 


into B. R. and fo proceed thereon in B. R. 


2 


Error 


.37 Aff. 5. 17. Fol. 22. See Darverr, General 


Abr. Tit. Error. | 

Where a Writ of Error ſhall be a Super/e- 
deas, &c. If the Party be in Cuſtody on a 
Capias ad computandum, he ſhall not be taken 
out of it by a Writ of Error. 21 H.6. 26. 

Note ; If after Judgment Execution be 
awarded, nd Error. brought, and then the Party 
is taken, he is well taken, for a Super ſedeas 
ought to have iſſued (upon the Writ of Error) 
out of C. B. directed to the Sheriff; for the 
Writ of Error is no Super/edeas as to the She- 
riff, but if the Party removes the Record, he 
may find Sureties, and have a Sperſedeas (di- 
rected to the Sheriff) out of B. R. 20 H. 6. 4. 
5 I. 0.43, 6% 

But More; If no Execution be awarded; 1. 
The Writ of Error is a Super/edeas to the Award 
of Execution ; but if the Party be Nonſuit, and 
brings another Writ, of Error, this is na Super- 
ſedeas to the Award of Execution, nor ſhall 
any Super/zdeas be directed to the Sheriff on this 
ſecond Writ; and yet if he ſends the Record 
into. the King's Bench on this ſecond Writ, he 
ſhall have a Super ſedeas there on Sureties found. 
20 F. 6. 4. 19 H. 6. 8. But if the Writ of 
Error be diſcontinued. by the not coming of the 
Juſtices, &c. the ſecond Writ is ſuperſeded. 
6 H. 7. 16. But if a Judgment be given in a 
Quare impedit, and the Party ſues out of (or 
on) the Rolls a Quare non admiſit, and pending 
this the other brings a Writ of Error, the Re- 
cord hall be ſent. notwithſtanding this Writ; 
and when the Record is ſent, the Quare non ad- 
miſit being a Judicial Writ, and all the Proceed- 
ings thereon are determined; for by Reverſal -o 

t 


33 


5 : 

E , | 1 

. roy ndon 
3 

"Row 

1 

1 

5 


HNIOTE, that if any erroneous Judgment be given in the Courts before Nat. Brev. 17. 
the Sheriffs of London, the Party grieved ſhall have a Writ of Error Ante 21. 
out of the Chancery directed unto the Sheriffs, to bring that Record before A Feme Co- | 
the Mayor and Aldermen. in the (a) Huſtings of London, which Huſtings is a tiene. | 


ived in th 
Court holden before the Mayor, &c. And there the Record ſhall be exa- 8 ? 


mined: And if there be Error, they ſhall reverſe the Record there by the Pleas to ac- 
Cuſtom of the ſaid City. And if the Sheriff, after the Record is removed Knowledge a 


before the Mayor, Sc. in the Huſtings, will award Execution upon the Re- 3 | 
cord againſt the Party, the Party againſt whom the Execution is awarded they have not | 
ſhall have a ſpecial. Writ out of the Chancery directed unto the Sheriffs, that Power to exa- 
they take ſufficient Sureties of the Party to ſatisfy the King, and alſo the mineherwith- 


n 5 3 A j | out a Writ, 
Party, of that which appertaineth unto them,. if the Judgment be affirmed, it 


and that they ſurceaſe to do Execution; and if they have taken the Party in or; for it is 1 
Execution, that they deliver him out of Priſon. And the Form of the Writ not adjudged, 
is ſuch «- | e if it be Error 

1 | or not. Quæœre 
the Uſage. at this Day. 80 of an Infant. 21 Ed. 3. 29. Br. Error 62. Vide 32 H. 8. That a Statute nor 
Deed inrolled ſhall not be taken by the Common Law of an Infant or Feme Covert. Contra by the Cuſtom of 
London, per 29 H. 8. 23. and 7 Ed. 4. 5. Lis. . 


2 I The King to the Mayor and Sheriffs of London, greeting: It is ſhewn unto us 
1 on the Behalf of R. c. that whereas according to the Cuſtom in the City afore-- 
ſaid, in Caſe when any Perſon, either- Plaintiff or Defendant, complains that in a 
Y | Plaint which was in our Court before the Sheriffs of the City afcreſaid, any Errors. 
5 have intervened, and would remove the Record and Proceſs of thoſe. Plaints for 
: Cauſe of Error intervening into. the Huſtings of the City aforeſaid, to have thoſe 
Errors corrected, the Sheriffs of the City ought to ſuperſede the Execution of the 
former Judgment before them given, pending the Records and Proceſs of thoſe 
Plaints indiſcuſſed in the Huſtings; and we lately, at the Proſecution of the afore- 
mentioned R. ſuggeſting, having been informed that manifeſt Error had intervened : 


the firſt Judgment, all that depends thereon is Iſſue found for the Plaintiff, the Defendant had 


reverſed; and the fame Law is in a Scire facias 
to reverſe a Judgment. See 26 Ed. 3. 75. and 


2 H. 6 4. See alſo Stat. 3 Jac. 1. c. 8. 


A Scire facias iſſued upon a Fine, the Tenant 


made Default, and at the Day given a Writ of 


Error was brought on the Fine; no Judgment 


ſhall be given on the Scire facias, but the Plain- 


tiff may have Debt on a Recovery, although the 


Record be removed by Error, either pending or 


before the Writ of Debt brought ; for the Writ 
of Error is as a new Original. 

On a Dewvaſfiavit on a Judgment in Debt 
again!t Executors, a Scire facias iſſued, and on 


a Writ of Error on the original Recovery; yet 
Judgment ſhall be given in the Scire facias, that 
Execution. ſhall be awarded, /ed cęſſet Eæecutio 


until the Record affirmed. 10 H. 6. 6. per Cur. 


Note; This Scire facias is in Nature of a 
new Original, as if one recovers in Aſſiſe, and 


after brings a Re diſſeiſin, and afterwards Error 


is ſued of the Judgment given in the Aſſiſe; yet 
the Sheriff ſnall go to the Judgment in the Re- 
difleiſin, becauſe it is in Nature of a new Ori- 


ginal. See 9 H. f. 13. 


(a) Vide Rot. Parl. 8 Ed. 2. M. 17. the Caſe 


of Job. Bonaventure. 


in 


Error in London. 


in the Record and Proceſs of a Plaint which was before you the aforeſaid Sheriffs 
in our Court of the City aforeſaid by our Writ, between A. and the aforeſaid R. 
for that, that the ſaid R. &c. commanded you, that you ſhould cauſe ihe Record 
and Proceſs thereof to come before you in the Huſtings aforeſaid, io corrett the 
Error, if any ſhould be; nevertheless you the Sheriffs (pending the ſaid Plaint of 
Error indiſcuſſed in the Huſtings afcreſaid ) unjuſtly cauſe Execution of the former 

Fudgment to be done, to the no ſmall Expence and Grievance of the ſaid R. 

Therefore we command you, that if it fo be, that the ſame R. ſhall find you ſuf- 
fictent Security as well 10 ſatisfy to us of that which belongs to us in this Behalf, 
as to the aforeſaid A. of the arreerages and Damages adjudged to him in this Be- 


L 2 3+ my half, if ihe firſt Judgment fall happen to be affirmed, and further to do and re- 


ceive that which our Court ſoall conſider in this Behalf , then ſuperſede the doing 
Execution of the former Juda ment pending the Plaint of Error above-mentioned 
in the Huſtings ajorcſcid. And if the ſaid R. be taken and detained in our Priſon 
by occaſion of that Judgment, then that you in the mean time cauſe him the ſaid 
R. to be delivered cut of the Priſon by the Security aforeſaid, if he be detained in 


the ſame upon the Occaſion aforeſaid, and upon no other, that he may be able to 


proſecute his ſaid Plaint of Error. Witneſs, &c. 


And it appcareth by this Writ, that a Man ſhall have an Action againſt A 


any Perſon in London, by Original out of the Chancery directed unto the She- 


riffs of Londen, and that they ſhall hold Plea thereof. And a Man ſhall have B 


the like Mirit of Error upon a Judgment given in London before the Sheriffs 
by Plaint ſued there before them, without any Writ original ſued, Sc. And 
the Writ of Error ſhall be directed unto the Mayor, and allo to the Sherifts, 
although that the Judgment be given in the Sheriffs Court before them, to 


remove the Record into the Huſtings to reverſe it there, if, &c. And the 


Form of the Writ ſhall be thus: 


The King to the Mayor and Sheriffs of 1 greeting, &c. Becauſe in the 


Record and Proceſs, and alſo in the giving of Tudgment of the Plaint which was 
in our Court of the City aforeſaid before you the aforeſaid Sheriffs without our 
Writ according to the Cuſtom of the ſame City, between A. and R. of a certain 
Treſpaſs to the ſame A. committed by the aforeſaid R. as it is ſaid, manifeſt Er- 


ror hath intervened, to the great Damage of him the ſaid R. as we have received 
from his Complaint : We being willing that the Error be correfted in due Manner 
(if any ſhall be) and full and ſpeedy Juſtice done to the Party aforeſaid in this 
Matter, command you, that if Judgment thereof be given, then that you cauſe 
the Record and Proceſs of the Plaint aforeſaid to come before you in our next 
Huſtings of the ſame City, and the ſame to be recited and diligently examined in 


the Preſence of the aforeſaid Parties to be warned hereupon by you the ſaid She- 
riffs to be preſent, if they will, and the Error (if any ſhall be) in this Matter 10 
be corretted in due Manner, and full and ſpeedy Juſtice to be done thereupon to 


the Parties aforeſaid, as of Right and according to the Cuſtom of the City afore- 
ſaid ought to be done. Witneſs, &c. 


And the Writ of Superſedeas unto the Sheriff, to ceaſe to do Execution pen- D 
dent the Writ of Error, may be made and contained in the fame Writ of 


Error which is directed unto the Mayor and Sheriffs to remove the Record 
into the Huſtings. 


And 
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E And if erroneous Judgment be given in the Huſtings in London before the 34 H. 6. 42. 
Mayor and the Sheriffs there, then the Party who will ſue to reverſe the Judg- When Error 
is ſued upon a 
ment ſhall come into the Chancery, and there ſue a Commiſſion directed to judgment be- 
Perſons to examine the Record, and Proceſs, and the Errors, and thereupon fore the May- 


to do Right. And the Commiſſion ſhall be thus: or, it ſhall be 

at S. Martin's, 
and then the Mayor and Aldermen ſhall have forty Days to be adviſed of their Records, and the .Recorder ſhall 
Owe the ſame as tenus. 


(a) The King to his beloved, &c. R . ond S. greeting : We have received Infor- 
mation on the Behalf of B. that in the Record and Proceſs, and in the giving of 
Judgment of the Plaint which was before the Mayor and Sheriffs of London in 
our Huſtings there without our Writ, between C. and the aforeſaid B. of a certain 
Treſpaſs, &c. committed, as it is ſaid, manifeſt Error hath intervened : We, in 
Defect of the ſame Mayor and Sheriffs, being willing that Error be in due Manner 
corrected (if any ſhall be) and that Fullneſs of Fuſtice be done thereupon to the 
Parties, do aſſign you our Juſtices, together with thoſe whom we have aſſociated 
with you, to examine the aforeſaid Record and Proceſs, and to correft the Error 
(if any ſhall happen to be found in them, or in the giving of Judgment of the 
Plaint aforeſaid) and to do full and ſpeedy Juſtice thereupon to the Parties, ac- 
cording to the Cuſtom of the City aforeſaid; and therefore we command you, that 
at a certain Day which you ſhall prefix for this Purpoſe, you go to Saint Martin's 
le Grand, London, and that in Defect of the aforeſaid Mayor and Sheriff you do 
the Things premiſed to be done in Form aforeſaid, &c. according to the Law and 
Cuſtom of our Realm, and of the City aforeſaid; ſaving, &c. We command, &c. 
the ſame Mayor and Sheriffs, that at a certain Day whereof you ſhall give them 
Notice, they cauſe the Record and Proceſs of the Plaint aforeſaid, with 41 Things 
touching them, and the Parties aforeſaid, to come before you at the Place afore- 
faid. In Teſtimony whereof, &c. Witneſs, 8c. 

F And upon this Commiſſion the Juſtices ſhall award a Precept unto the 
Mayor and Sheriffs, to ſend the Record and Proceſs before them at a certain 
Day, and to warn the Parties to be before the Juſtices at the fame Day, &c. 
And the King ſhall ſend another Writ unto the Mayor and Sheriffs, to have 
the Record and Proceſs before the ſaid Juſtices at the Day aſſigned by the 
Juſtices by their Precept made unto the Mayor and Sheriffs. And upon this 
Commiſſion the King may make Aſſociation, and another Writ Si non omnes 
directed unto the Juſtices to proceed, although that ſome of them do not 
come, as he ſhall do in an Aſſiſe, or in Oyer and Terminer, &c. 

And a Man ſhall have a Commiſſion to examine the Errors, and Judgment 
given in the Huſtings in the Time of another King, and in the Time of ano- 
ther Mayor and other Sheriffs; and the Form of the Commiſſion is ſuch : 

The King to his beloved, &c. Becauſe we have received Information on the Be- 
balf of B. that in the Record and Proceſs,. &c. (as above, until) do affign you,. 
three or two of you, our Juſtices, to ſuperviſe and' examine the Record and. Pro- 
ceſs of the Plaint aforeſaid, in the Preſence of the now Mayor and Sheriffs of the. 
City aforeſaid, to be warned hereupon by you. to be preſent, if they will, at the. 


(a) See the Parliament Roll, 22 Ed. 1. u. 9. Dorſo. 
Church 


56 Error in London. 
Charch of Saint Martin le Grand, London, c. (as in the Commiſſion next 
above, until) and therefore we command you, that at a certain Day which you 
all prefix for this Purpoſe, you go to the ſaid Church of Saint Martin le Grand, 
London, and do and explain all and ſingular the Things premiſed to be done in 
Form aforeſaid, &c. according to the Law and Cuſtom of the City aforeſaid 
ſaving, &c. We alſo command the ſame now Mayor and Sheriffs, that at a certain 
Day whereof, & c. you fhall give them Notice, they cauſe the Record and Proceſs 
[ 24. ] of the Plaint aforeſaid, with all Things remaining in their Power touching the 
ſame, as it is ſaid, to come before you, &c. at the Place aforeſaid ; and we com- 
mand the aforeſaid Sheriffs, that they give Notice to the aforeſaid B. that he may 
be then there to hear the Error, if any be in the Record and Proceſs aforeſaid, &c. 
(as above in the Premiſſes). Witneſs, &c. „„ 
And upon this Commiſſion the King ſhall ſend another Writ unto the 
Mayor and Sheriffs of London, to ſend the Record. and Proceſs before the ſaid 
Juſtices, Sc. And the Writ in the Beginning thereof ſhall rehearſe the Effect 
of the Record and Proceſs, and alſo it ſhall rehearſe the Commiſſion which 
he hath made to be directed unto certain Juſtices, to examine, Sc. and to do 
Juſtice thereupon : And then he ſhall ſay in the End of the Writ, And there- 
fore we command you, that at a certain Day, of which the ſame R. F. and S. 
or two of them, ſhall give you Notice, you cauſe the Record and Proceſs of 
the Plaint aforeſaid, with all Things touching the ſame which remain in your 
Power, as it is ſaid, to come before them, or two of them, at the Place aforeſaid; 
and do you the aforeſaid Sheriffs give Notice to the aforeſaid A. that he may be 
then there to hear the Error (if any ſhall happen to intervene in the Record and 
Proceſs aforeſaid, or in the giving Judgment of the Plaint aforeſaid) and further 
to do and receive that which our Court ſhall conſider in this Behalf: And have, &c. 
And if a Man hath Judgment given for him in London before the Sheriffs A 
in their Courts, or before the Mayor and Sheriffs in the Huſtings of London, 
and the Defendant, to delay the Execution of the Judgment, ſueth a Writ of 
Error to remove the Record before the Mayor, c. and after the Party De- 
fendant who ſued that Writ of Error, will by ſubtil Means convey his Goods 
out of the City, or otherwiſe waſte them, to the Intent that the Plainant may 
not have Execution of his Goods; then the Plainant who had Judgment to re- 
cover ſhall have a ſpecial Writ directed unto the Mayor and Sheriffs, that they 
provide that the Goods amounting unto the Value of what is recovercd, be 
fafely kept to ſatisfy the Plaintiff, if the Judgment be affirmed for him; fo 
that Execution may be done of the firſt Judgment upon the ſame Goods. 

And if Judgment be given before the Sheriffs of London for the Plaintiff, B 
and the Defendant ſueth a Writ of Error, and removeth the ſame before the 
Mayor and Sheriffs in the Huſtings, and when he hath removed it by a Writ 
of Error, if he will proceed no further upon the Writ, &c. then the Plainant 
who recovered ſhall have a ſpecial Writ unto the Mayor and Sheriffs, that 
they proceed unto the Examination of the Errors, and to do Execution, if 
the Judgment be affirmed. And upon that Writ he ſhall have an Alias and 

a Pluries, vel Cauſam nobis ſigniſices in the Pluries, if he will not proceed, c. 
And this Writ was deviſed by Parning, then Lord Chancellor, and by him 
diligently examined, as it appeareth by the Regiſter. | 


And 
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C And if Falſe Judgment be given in Ireland, the Party may ſue a Writ of Ant. 22. . 


Error in the King's Bench in England; and the Writ ſhall be ſuch: 

The King to his beloved and faithful A. his Fuſtice of Ireland, greeting: Be- 
cauſe in the Record and Proceſs, &c. Error, &c. to the great Damage of him 
the ſaid B. as we have been informed by his grievous Complaint : We, &c. that 
you fend to us the Record and Proceſs of the Plaint aforeſaid, with all Things 


touching them, under your Seal diſtinftly and openly, and this Writ, ſo that we 


may have them (ſuch a Day) &c. that we inſpecting the Record and Proceſs afore- 


ſaid may further cauſe to be thereupon done that which of Right ought to be done. 


And do you give Notice to the aforeſaid S. that he be then there to proceed in the 


Plaint aforeſaid, and to do and receive that which our Court ſhall conſider in the 


D 


Premiſſes. Witneſs, &c. 
Error. 


THE King to bis beloved and faithful I. of T. greeting: Becauſe in the Re- 
L cord and Proceſs, and in the giving of Judgment of the Plaint which was 


before you and your Companions our Fuſtices of the Bench, by our Writ, between 


A. and B. of a Record and Proceſs of an Aſſiſe of Novel Diſſeiſin, which was 


ſummoned between them, and taken at S. before our beloved and faithful I. of I. 


cord and Proceſs we indeed for certain Cauſes cauſed to come before you, manifeſt 


and his Companions Juſtices, aſſigned, 8c. concerning Tenements in W. which Re- 


Error hath intervened, to the great Damage of him the ſaid A. as we have been 


informed by his grievous Complaint : We being willing that the Error (if any ſhall 


be) in this Behalf be corrected in due Manner, and that Fuſtice be done thereupon 


to the Parties aforeſaid, as it ought, do command you, that if (a) Judgment 


there be any Error in the Matter; and upon that he may have an Alias and 


thereof be given, then that you ſend to us as well the Record and Proceſs of the 
Plaint aforeſaid ſo had before yourſelves, as alſo the Record and Proceſs of the 
Aﬀſiſe aforeſaid ſent before you, with all Things touching them, under your Seal, 
&c. ſo that we may have them, &c. that having inſpected, &c. 

And this Writ of Error lieth where the Aſſiſe paſſeth in the County before 


the Juſtices of Aſſiſe, and afterwards it is removed into the Common Pleas, 


and there is Judgment given: Now the Party may ſue this Writ of Error, if 


a Pluries, if the Juſtices will not rectify the Record, c. 


(a) So that if the 7:fe of a Writ of Error be B. R. yet where there was a Deſect (of Power) 


before the Judgment, it is no Super/edeas. 22 H. 


fs Writ of Error returnable in Chancery, 
and the Record ſent thence by Mittimus into B. R. 
$0 M4. XR 

Note; Error on a Judgment in Aſſiſe does not 
lie before the Juſtices of C. B. For they have 
no Power to write to them. Dyer 250. per Cur. 


See Mag. Char. c. 11. Communia placita non 


[equantur Curiam mfiram ſed teneantur in aliguo 
certo loco. — Here we may note, That although 
Common Pleas could not be held immediately in 


in the Court where, by Law, they ought to be 


originally held, they might be held in B. R. 


As if a Record be brought (into B. R.) out of 


the Common Pleas by Writ of Error, there they 
may hold Plea thereof to the End of the Suit. 
So if a Plea on a Writ of Right be removed out 
of the County Court by Pore into B. R. And ſo 
it is, if on a Writ of Meſne, Replevin, or Na- 


tio habendo, a Sicut pluries be awarded return- 


able in B. R. See 11 H. 4. 49. per Hankford & 
Ga/coigne 3 and ſee F. N. B. 3. 10 H. 


I And 


Error. 

And if the Juſtices of that Bench, or other Juſtices, upon the Writ of Error A 
will not certify all the Record, then the Party who ſueth the Writ of Error 
may alledge (a) Diminution of the Record, and pray a Writ unto the Juſtices 
who certified before the Record, to certify all the Record; and the Writ ſhall 
be ſuch: | 

The King to his beloved and faithful W. of T. greeting: Whereas at the Proſe- 
cution of 1. of H. ſuggeſting to us that manifeſt Error had intervened in the Record 
and Proceſs, and alſo in the giving of Judgment of the Plea which was before you 
and your Companions our Juſtices of the Bench, by,(b) our Writ, between W. of T. 
(c) Demandant, and I. of R. (c) Tenant, of fifteen Meſſuages with the Appurte- 
nances in 8. We lately commanded you, that if Judgment thereof was given, then 
you ſhould ſend to us, under your Seal diſtinily and openly, the Record and Proceſs 
of the Plea aforeſaid, with all Things touching them, and our Writ which there- 
upon came to you, ſo that we might have them on the Morrow of Saint Martin laſt 
paſt, whereſoever we ſhould then be in England; and now on the Behalf of the 
aforeſaid I. of H. it is ſhewn unto us, that although under Pretence of our ſaid 
Writ you may have ſent before us on the ſaid Morrow the Record and Proceſs afore- 
ſaid in ſome Part thereof, yet other Part of the ſame Record and Proceſs, and alſo 
certain other Things touching them, ſtill remain before you to be ſent, to the no 
ſmall Damage and Grievance of him the ſaid I. of H. Therefore, if ſo it is, then 
we command you, that you ſend to us, under your Seal diſtinfily and openly, the 
Refidue of the Record and Proceſs aforeſaid, and alſo all other Things touching 
them, which, as is before ſaid, remain before you to be ſent, and this Writ; [6 
that we may have them, &c. (as above). 


L 25. J 


(a) It is a general Rule, That after In nulla 


Erratum pleaded by the Defendant, no Dimi- 
nution can be alledged : So is 1 Cro. Robſert verſ. 


Andrewvs, Beer and Beecher's Caſe, Moor 7000. 


and Dayrel and Thynn's Caſe, 1 Leonard 22. See 
7 Ed. 4. 25. 9 Ed. 4. 32. 1 Ce. 36. 5 Co. 37,&c. 
But tho' ſuch Diminution cannot be alledged, 
nor a Certiorari granted (after In nullo Erratum, 
Sc.) at the Prayer of the Party upon Record, 
yet it may be granted on Information given to 
the Court by any Perſon (as an Amicus Curie, 
Sc.) of the Defe&t in the Record: But this 1s 
in the Judgment and Diſcretion of the Court, as 


was held in Weaver and Felton's Caſe ; entered 


Hill. 1 Car. 1. Rot. 647. B. R. where the De- 


| fendant pleaded an In nullo Erratum, and then 


alledged Diminution, and prayed a Certiorari, 
which at firſt was granted, and the Record cer- 
tified, c. But before this was entered of Re- 
cord in B. R. the Court were informed thereof, 
and refuſed to receive it, becauſe it came in at 


the Prayer of the Party, which it ought not to. 


do: But upon Information (by one as Amicus 
Curie) they granted it; and at the ſame Time 
they looked into Biſbop's Caſe, 5 Co. 37.6. where, 
though my Lord Cole reports, That after Ia uullo 
Erratum pleaded Diminution may be alledged, 


yet in the Caſe cited there was no I nullo Erra- 


tum pleaded, but Judgment was againſt the De- 
I 


fendant by Myhil dicit, and then the Diminution 
alledged, and the Certiorari granted at the Prayer 
of the Party, came Time enough. And note the 
Reaſon given in 7 Ed. 4. 25. by the Judges,. 
Why after In nullo Erratum pleaded Diminution 
cannot he alledged ; wiz. Becauſe it appears by 
the very Record, that all the Parties thereto are- 
agreed, that it is a true and perfect Record, and 
therefore the Parties themſelves ſhall not be ad- 
mitted to contradict their own Agreement, ap- 
pearing in the Record: Yet it ſeems the Court 
on Information, ut ſupra, may take Notice of the 
Diminution, and then ex icio are to award a Cer- 


Horari ad informandam conſcientiamCurie. Quæœre. 


If a Writ of Error is brought in C. B. of a 
Judgment in an inferior Court, and the Judgment 
is there affirmed, and then a Writ of Error is 


brought in B. R. on the Judgment ſo affirmed ; 
in that Caſe no Diminution can be alledged of the 


Record in the inferior Court: For now the Judg- 
ment in C. B. is only in Queſtion. So reſolved: 
Paſ. 20Fac.1. B. R. Bannifter and Kennedy's Cafe. 

(5) But if the Writ of Error, &c. were in the 
Time of another King, then the Form of this. 
Writ is otherwiſe. Dyer 105. 

(e) It is ſufficient to name them ſo, without 
ſaying Filius & Heres, or Affignatus. Vet Error 
was brought on a Recovery in Covenant againſt 
one and his Aﬀignee, Dyer 3566. 
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Dedimus poteſtatem de Attornato faciendo. 


C FT ſeemeth, that before the Statutes which gave Power unto a Man to make Poſt. 156. 
an Attorney, the Juſtices would not ſuffer that the Plaintiff, or the Defen- 
dant, or the Demandant, or the Tenant, ſhould make Attorney in any Ac- 
tion, Suit or Bill, in any Court of Record, nor in any other Court which 
was not a Court of Record, becauſe the Words of che Writ do command 


5 the Defendant for to Sc. and that was always taken to be 1 in proper 
= Perſon. 
> | The Form of Entry in every Action for the Plaintiff, or Demandant, is: 


And ihe afopeſaid Plaintiff hath on the fourth Day offered himſelf, &c. and the 
aforeſaid Defendant cometh not; therefore it is commanded to the Sheriff, that, &c. 
by which it is taken, that the Plaintiff was to appear in proper Perſon. But 
now by the Statutes he may make Attorney in a Court Baron, or other Courts; W. 2. c. 11. 
and may make Attorney for Suit Perſonal at the Hundred, or other Court 
Baron; but for Suit Real at the Leet, or at the Sheriff*s Tora, he cannot do 
7 it by Attor ney, but he ought to do the ſame in proper Perſon. But it ſeem- 
* eth that the King by his Prerogative, and before the Statutes, might give 
2 Warrant unto a Man to make Attorney i in every Action or Suit, and that as | 
well unto the Demandant or Tenant, as unto the Plaintiff or Defendant ; and Br. Attorn. t. 
that he may direct his Writs or Letters unto the Judges of Courts, commanding 84. 
them to admit and receive ſuch Perſons by their Attorney, and that the Judges 
are bound to do the ſame. And it ſeemeth one Cauſe is, becauſe it ſhall a) 
not be Error, if the Judge do admit any (5) Plaintiff or (5) Defendant to 
make Attorney in any Suit or Action, in which by the Law he ought not to 
make Attorney: Qued vide in Title Error, H. 36 Ed. 3. and Title Attorney, 
7. 7 K ©. 
D And if Tenant for Life be impleaded in a Præcipe quod reddat, he in the 37 H. 6. 27. 
Reverſion may pray to be received to defend his Right upon the Default of 
the Tenant, or upon his faint Pleading, and there he cannot pray to be re- Br. Attorn. 1. 
ceived by his Attorney. But if he bring a Writ unto the Juſtices out of the 8 
Chancery, teſtifying that he hath made Attorney there, and rehearſe the Cauſe 25 H. 7. 9. 
whereof, that is to ſay, becauſe (c) he is ſick, or other reaſonable Cauſe, and 
commanding 


But if the Writ be ad recipiend” Attorn' ad de- 


43 ) Vide ante 22. D. 8 Co. 50. 5. 11 H. 4. 


29. 22 H. 6. 13. 24 Ed. 3. 25. 

(6) Where he may appear in Perſon. See 
36 Ed. 3. F. Error 86. 37 H. 6. 27. But to 
admit one who is within Age to appear by At- 
torney, is Error. 22 H. 6. 31. 1 H. 5 6. 
Dyer 262. 

(e) See 18 Ed. 3. 47. in the Caſe of the Earl 
of Glouceſter, who being ſick, &c. his Attorney 


found Sureties for Iſſues, 22 becauſe the War- 


rant was ad faciend' quicquid prædid Comes fa- 
ceret fi prœſens Met. See 4 H. 4. 1. 13 H. 6. 28. 
And ſo it is of a Recluſe or Feme Covert. 


fendend', Ic. Si contingeret that the Baron makes 


Default at ſuch a Day. If in caſe the Baron 
does not make Default, but appears, and ren- 
ders, and afterwards ſhe makes Default, c. the 
ſhall not be received by Attorney, but ought to 
have her general Writ. 9 H. 6. 37. 
Note; There are three Caſes of Reſceit, wiz. 
1. Quia Pragnans, 2. Quia Recluſe. 3. Quia 
in periculo Mortis. And that the Writ being, 
Accepimus, e. & Igale Teftimonium tftatur 
quod _ Sc. ita infirmatur, &c, is good. 
ON 1 z Note 3 


— — — 
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Poſt. 27. D. commanding them to receive ſuch Perſon by Attorney for him in the Rever- 

Plow. 76. fon; the Court ought and is bound to receive him by his Attorney. And it 

Poſt. 27. B. is not material, whether the Cauſe put in the Writ be true or not, for it is not 
traverſable, ec. 

Aliter 25H. 8. And the King by his Letters Patent may licenſe a Man to make a general K 

Br. Attorney Attorney in all Pleas moved and to be moved, and in whatſoever Courts : And by 

"4 his Letters Patent he may expreſs who ſhall be Attorney, Sc. or may grant 
to make Attorney whom or who he will, without naming any Attorney by 
his ſpecial Name. 

And the King by his Writ may ſend to any Perſon to receive Attorney for 
another, ſuch Perſon generally as the other will name, or ſuch Perſons ſpeci- 
ally ; and that may be as well for the Demandant or Plaintiff, as for the De- 
fendant or Tenant. 


| Regiſter 9. And the King may give Authority unto one Perſon to receive Attorney for 


. e A another in all Pleas and in all Courts, for two or three Years. And the King 


tended of the May grant a Dedimus poteſtatem to receive Attorney for another, for a ſpecial 
King's Court; Cauſe recited in the Writ, becauſe he is languiſhing, or lame, or decrepid, 


for it doth not c. or ſuch other like ſpecial Cauſe. Or he may grant a Dedimus poteſtatem 
extend to baſe; 


Courts, as 


in the Generalty to receive Attorney for another in all Pleas, without exprefſ- 
Court Baron, ing any Cauſe in certain wherefore he doth ſo. 

Ke. And alfo it appeareth by the Regiſter, that the King by his Letters Patent F 

may grant unto the Prior of Saint John's of Feruſalem, that he may make 

Vide 32 H. 6. two of his Friars, and name them, Sc. in his Place, which is in the Place of 

a Proctor; that the two Friars ſhall make Attorney for the Prior in every 

[ 26. ] Action which is pendent, or to be brought againſt him in any Court, &c. and 

for to challenge his Liberties, and for to defend them. 

And alſo the King by his Letters Patent may grant unto an Abbot, for the A 

Devotion that he — to the Houſe, that he may make a General Attorney 

for all Pleas and in all Courts; and the ſaid Abbot may remove him and put 

others in his Room, as often as it ſhall ſeem good and needful for him ſo to 

do: And ſo by this it doth appear, that the King may grant unto all his Sub- 

jects to make Attornies in the ſame Manner, without putting or ſhewing any 

Cauſe in the Letters Patent. 


Note; When an Attorney i is made, he continues 
ſo always pending the Plea. If the Tenant makes 
an Attorney in C. B. and afterwards Conufance 
is granted, he ſhall be Attorney for the Tenant 
in the Franchiſe alſo; and therefore the Tenant 
cannot be eſſoined. Adjudged, becauſe he had 
an Attorney to remove, &c. So an Attorney in 
C. B. is alſo Attorney at the Nifi prius. So an 
Attorney made at firſt by the Tenant ſhall be 
Attorney in C. B. after the Plea reſummoned ; 
and yet in none of thele Caſes is the Attorney 
bound to travel, e. And expreſsly by Banks, 


If the Tenant appear by Attorney in C. B. and 


Judgment is given againſt the Defendant on an 
erroneous Proceſs, and then the Record is re- 
moved by Error into B. R. and the Errors re- 


dreſſed, ſo that they are to plead. again upon the 


Original, the Attorney made by Warrant in C. B. 
ſhall ſerve alſo in B. R. 21 AF. 17. 


And Note ; When Judg ment is given againſt | 


the Tenant, after the Judgment the Warrant of 


his Attorney is determined: But the Deman- 
dant's Warrant of Attorney is not expired by the 


Judgment; for he may ſue Execution within he 


Year ; but after the Year he cannot ſue out Exe- 
cution without a new Warrant. See 8 Ed. 3. 


pl. penult. 33 H. 6. 44. 4. 34H. 6.51. a. 6. 


A Warrant of Attorney againſt the Tenant or 
Defendant ſhall ſerve againſt the Vouchee or 
Garniſhee, But by Rikill, not for him who in- 
terpleads with another in a Writ of Ward; 
Brian conceſfit. 7 H. 4. 3. pl. 9. adjudged 8 H. 
4. 9. 6. And therefore in the Caſe of Inter- 
pleader it muſt be ſaid expreſsly, That he is 
Attorney to cauſe his Maſter to appear, &c. 


And 


Dedimus poteſtatem de Attornato factendo. 


B And it appeareth by the Regiſter, that the King may grant the ſame as 


well by Letters Patent under his Privy Seal, as by Letters Patent under his 
Great Seal. 

And when the King makes a General Grant unto an Abbot, or unto any 
other, to make ſuch General Attornies, then it ſeems the Abbot ſhall come 


into the Chancery, or ſhall ſend his Deed under his Seal unto the Chancellor, 
witneſſing that he hath made ſuch and ſuch Perſons his Attornies, &c. And 
thereupon the Chancellor ſhall make Letters Patent unto the Abbot, teſtifying; 
that he hath made ſuch and ſuch Perſons his Attornies in all Pleas and Courts; 
and upon theſe Letters Patent ſhewed unto the Court, the Judge ought to ad- 


mit and receive thoſe Perſons for Attornies for the Party; and theſe Letters 
Patent ſhall be entered upon Record in the Chancery. 


And the King may ſend his Writ unto the Juſtices of the Common Pleas, 
or unto the Juſtices in Eyre, or other Juſtices whatſoever, teſtifying that ſuch. 


a.one hath. made his General Attorney in all Pleas and Quarrels moved againſt 


him or by him, and alſo to challenge his Franchiſes, or to defend his Fran- 
chiſes, commanding the Juſtices by the Writ that they receive him for At- 
. 2 5 TIN ” 
There is another Writ alſo in the Regiſter, That the King by his Writ ſhall 


command his Juſtices in Eyre, that they admit and receive the Claim of ſuch 


a one to certain Liberties, which he ſhall make and claim before them by 


his Attorney, becauſe himſelf cannot be perſonally before them at the Day. 


D There is another Form of Writ to the Juſtices, that they admit ſuch a one 
by his Attorney, whom the ſaid Party ſhall make his Attorney by Letters Pa- 


* 


tent under his Seal. 3 | | 
(a) And a Man may make his Attorney before the Juſtices, . without ma- 


king an Attorney in Chancery, or without ſuing any Writ unto the Juſtices, 
commanding them to admit any Attorney for the Party, Plaintiff or Defen- 
dant ; as the common Courſe is at this Day for an Attorney for every Party 
to appear in every Manner of Action, that they can appear by Attorney, and 
(5) put in their Warrants without any ſuch Writs, if not, that they be in 
Writs of Entry in the Poſt, or Writ which is by Covin between the Parties, 


or a Writ of Right: Then the Juſtices in Diſcretion do not admit any Man 
ta appear as Attorney for the Party Defendant,. unleſs the Defendant do before 


ſome Juſtice confeſs him to be his Attorney, and that the Juſtices. do record 
the Warrant, or otherwiſe that he bring a Writ out of the Chancery, teſtify- 
ing that he hath there made Attorney, commanding them to receive him for 


tvs Attorney. 


' 


(a) Nate; An Infant ſhall not be admitted to Judge; viz. if his Maſter would aſſent, and after 
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be Attorney. 1 H. 5. 6. | 

(5) If one appears by an Attorney who has no 
Warrant of Record, yet if he was admitted be- 
fore by a Juſtice, and is afterwards entered, it is 


good. 4 £4. 4, 1g. a,b. So if one is accepted 


by che Court to be Attorney before his Appear- . 


ance. 41 Ed. 3. 1, 2. and fee 44 Ed. 3. 45.6. 


where one was admitted conditionally by. the 


the Appearance the Maſter aſſented, &c. 7 II. 
4. 4. held good; and ſee 11 H. 6. 42. 

The Juſtices of C. B. may record a Warrant 
of Attorney taken before a Judge of B. R. not- 
withſtanding the Statute. | 


* 


A Warrant of Attorney muſt be recorded be- 


fore Judgment. See now the Statute 4, 5 Ann 
for Amendment of the Law. 


But 
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22 Ed. 4. 2. 
3 H. 4. 5. 
29 H. 6. 43. 
42 Ed. 3. 31. 
47 Ed. 3. 21. 


21 Ed. 4. 77. 
8 H. 6. 29. 


3 H. 4. 4, 6. 


33 H. 6. 28. 


V. Ed. 4. 36. 


ante 25. 

2 H. 4. 23. 
3 H. 4. 2. 
41 Ed. 3. 29. 
1H. 7. 2. 
37 H. 6. 27. 


H. 7. 7. 


One cannot 


aſſign Errors 
by Attorney. 
1 H. 7. 27. 

7 H. 4. 2. 

32 H. 6. 22. 
39 Ed. 3. 26. 
after 147. a. 


- 21 Ed. 3. 48. 


Hill. Br. At- 
torney 36. 


15 H. 7. 6. 


gEd. 4. 2. ac. 


32 H. 6. 22. 
9 H. 7. 11. 
3 H. 7. c. i. 


Räaſtal, 
Murder 2. 


Dedimus poteſtatem de Attornato faciendo. 


But there are divers Caſes in which the Juſtices will not admit the Defen- E 
dant by Attorney; as, if he came in by Cepi corpus (a), they will not admit 
him by Attorney until he hath pleaded ſome Plea, and then in Diſcretion they 
uſe to ſuffer the Defendant to make Attorney. But if the Defendant come 
by Cepi corpus upon the Exigent, the Juſtices will not admit him to make At- 
torney, but give him Day by Bail from Term to Term, until the Matter be 
determined; and that ſeems to be at their Diſcretion for his Contumacy; for 
in that Caſe, if they do admit him to make Attorney, and to go without Bail, 
it is no Error; as it ſeemeth unto me. a 

(8) At the Grand or Petit Cape returned, the Tenant may appear by Attor- F 
ney, and tender to wage his Law, and take Day to wage the ſame; at which 
Day he ought to appear and make his Law. See 7 H. 4. 3. 

And a Man ſhall not make an Attorney againſt the King in any Action G 
ſued by the King. 9 Ed. 4. 4. 22 A. 72. | 
Upon a Reſcous returned by the Sheriff, and an Attachment awarded upon H 
it againſt him, the Defendant ſhall not make Attorney ; but upon his Ap- 
pearance ſhall be preſently committed unto the Fleet. But if the King ſend a 
Privy Seal unto them, commanding them that they admit Attorney for him, 
"og ought to receive the Attorney without Appearance in proper 

erſon 

And a Man ſhall ſue a Writ of Error by Attorney, if he be not in Ward. I 

In an Appeal the Plaintiff ſhall make Attorney againſt the Abettors, if he K 
ſue againſt them a Diſtringas, &c. even after Iſſue joined. 40 HA. 17. 

In a How redditum reddit the Defendant ſhall not make Attorney but with L 
Aſſent of the Parties (c). 

Con. In a Quid juris clamat, or Per que ſervitia, after a Plea pleaded the 
Defendant ſhall make Attorney. It ee likewiſe in a Quem redditum red- 
dit. 7 H. 4. 2. 44 Ed. 3. 34. 

In a Premunire the Defendant ſhall not make Attorney without a f pecial M 


Writ directed to the Juſtices. 


After a Capias ad computandum awarded, the Defendant ſhall not make At- N 


torney. 


(4) A Man may demand Conuſance of Pleas by Attorney. 0 


(4) The Plaintiff after * ſhall make Attorney in an Appeal by P 
the Statute of H. 7. 


(a) Treſpaſs was brought apainſt 4. and B. 


the Defendant comes in by Cepi corpus, where in 


the Capias the Words (de Banco) were omitted. 
And yet becauſe the Roll was * he could 
not make an Attorney. 8 H. . 

(5) The Meſne ſhall not join in Aid with the 
Tenant in Replevin by Attorney: But the Leſſor 
by Proceſs may join by Attorney with the Leſſee 
Plaintiff in Replevin. 4. Ea. 3. F. Feinder in 
Aid 16, 17. 1 H. 4. 28. 


7 H. 4. 2. 1 H. 7. 27. 
21 £4. 4 


(e) See Dyer 135. B. A Dedimus poteflatem to 


Juſtice Saunders to reſort to the Defendant in a 
Quid juris clamat to receive an Attorney to plead, 
Sc. (lo to receive an Attornment) proper Impo- 


tentiam & Senedtutem. 

Note; The Matter and Subſtance of the Plea 
is contained in the Writ, See 48 Ed. 3. 57. 
6 H. 7. 10. 
4%) See 15 H. 7. 9. 9 Ed. 4. 2. 40 Af. 17. 
4. 73. 8 Ed. 4. 313. Bro. Altorn. 91. 


(e) He 


Dedimus poteſtatem de Attornato faciends. 63 


A () He who pleads Mſnomer ſhall not make Attorney; guod vide P. [ a7: 1 
41 Ed. 3. & M. 45 Ed. 3. Fitz, Attorney 52. 27 H. 8. 11. 
B In a Scire facias upon a Charter of Pardon, the Plaintiff in the Scire facias 2 Re 3. 9. 


ſhall not make Attorney; but with the Aſſent of the other Party he may. ne - At- 
8 (b) A Feme Covert may be Attorney for her Huſband. 2R. 3 5 
(c) At the Sequatur ſub ſuo periculo, the Vouchee ſhall not enter into the Perkins 41. 
3 by Attorney. 11 H. 4. 28. 
E In Attaint the Petit Jury ſhall make no Attorney. * 1 acc“. 
F The Defendant ſhall not make an Attorney in Maibem. 10 Ed. 3. 2. print * 


6 An Idiot ſhall not be received to ſue or defend in any Action by Guardian, 21 Ed. 4 * 
or * Proc hein Amy, but ought to be always in proper Perſon. P. 33 H. 6. 33 H. 6 

| 12 Ed. 2. Bro. Guardian 26. 

H 18 An Infant ſhall fue by Prochein Amy; but if the Infant be Defendant 29 Aff. 67. 
in any Action, he ſhall make his Defence by Guardian, and not by Prochein All. 273. 
Amy. And the Court ſhall aſſign the Guardian for the Infant Defendant, and 3 H. 6. 17. 

that is commonly one of the Officers of the Court. 40 Ed. 3. f. 16. Markham. 
An Infant ſued a Writ of Vaſte againſt his Guardian, and made Attorney 
in that Action. 48 Ed. 3. 10. 13 Ed. 3. Bro. Guardian 24. 
An Infant was received to ſue an Action of Debt by his Guardian. 16 H. 34 H. 6. 32. 
It ought to be 
1 7 (e) And a Man ſhall not anſwer as Guardian unto an Infant who is Plain- — in proper 
tiff or Defendant without a Warrant; but as Prochein Amy to an Infant he ſhall _ 2 es 
ge. 
fue an Action without a Warrant. 34 AT. 5. ace, 

K The Infant ſhall not remove his Guardian, nor diſavow an Action ſued 

3 by Proc hein Amy. Amo 43 Ed. 3. Lib. A. & Anno 27 Ed. 3. Lib. 
53 

1 L And the King by his Lan Patent may make a General S for 

5 an Infant, to anſwer for him in all Actions or Suits brought or to be brought 

Hy in all Manner of Courts. Or may make two or three Guardians jointly and 

Iz feverally to anſwer for him, or to bring any Action for him; and at the Re- 

LY queſt of the Infant may grant by the ſaid Letters Patent, that the ſame 

Hh Guardians may make other Guardians jointly or ſeverally in their Places, to 

{ 2 ſue or defend for the ſame Infant in all Actions and Suits which are brought 

FL or ſued, or ſhall be brought or ſued after. 

M And 'the Infant ſhall have a Writ in the Chancery for to remove his Guar- 

dian, directed unto the Juſtices, and for to receive another, &c. and the 

3 Guardia at their Diſcretion may remove the Guardian, and appoint another 
iz _ Guardian. 


(a) Not he who acknowledges himſelf a Vil (a2) 40 Fd. 3. 16. Weſt. 2. c. 15. 27H. 8. 
lein. 21 Ed. 3. 10. @. But otherwiſe, if his Plea 15 3 H. 6. 16. 1 H. 5. 6. 29 / 67. 27A. 


of Villeinage be in Bar. 29 Ed. 3. 41. à. 6. Queære 2 Cro. 641. 

Kelso. 135. 39 19 V pl. 103. 4 . pl. J. 33 . pl. 
(5) Bro. Attorney 91. 3. 34 /. pl. 5. 33 £4. 3. F. Guardian, pi. 
(e) See 11 H. 4. 28. That he ſhall not do it 25. 

gratis at the firſt Day of Vouching. | 


And 


64 Dedimus poteſtatem de Attornato faciendo. 


3 H. 6. 16. And ſee in the Regiſter, after the Writ of Protection cum clanſula Nolumus, N 


An Infant ap. Writs directed unto the Bailiffs of Hundreds to receive and admit ſuch Per- 


1 a1. ſons by Attorney in Court, which the Party will make under his Seal, or 


though it be Otherwiſe : And alſo Writs of Dedimus (a) poteſtatem to remove Attornies 


in a Perſonal made, and to put others in their Places, or to remove any of the Attornies, 


Action; but and to put another in his Place. And if a Man make Attornies in Chancery 


3 * to anſwer and defend in other Courts, he may come in Chancery and remove 


nal Action by him, and make others his Attornies: And thereupon he ſhall have a Writ 


Prochein unto the Juſtices of the Court where the Attorney is, teſtifying that he hath 
Amy. removed him, and made another his Attorney, commanding them for to re- 
Alten. Ceive him, Sc. . 855 

4 There is a Dedimus poteſtatem granted in the Regiſter to receive an Attorney 
Feme pro- for him who is Vouchee, becauſe he is received for the Default of Tenant for 


ceeded to be Life: And a Writ directed unto the Juſtices to receive an Attorney for a Wo- 


received and man, who prayeth to be received for the Default of her Huſband, before ſhe 


nag rag be recefved. And another Writ unto the Juſtices, to receive Attorney for 


Attorney. one Defendant, and Guardian for another Defendant. 


21 H. 6. 48. In Quale jus awarded, where a Scire facias ſhall be awarded againſt the 


_ . Lords mediate and immediate, they ſhall have a Writ directed to other Per- 
on 25. e. ſons to receive Attorney for them to appear to this Quale jus to defend their 
Right; and upon Certificate thereof in the Chancery, he ſnall have a Writ to 
the Juſtices before whom the Quale jus is to be tried, to admit him who is 


2 


received Attorney, and ſo returned in the Chancery, for Attorney for the Lords 


EN in that Action. 
Ante 25. D. In Detinue or Ward, where ſhall be Interpleading, they ought to appear in 
proper Perſon and interplead, Sc. And yet upon reaſonable Cauſe he may 
make Attorney in the Chancery, and ſhall have a Writ unto the Juſtices to 
receive him for his Attorney, and rehearſe the Cauſe wherefore ; yet & ſeemeth 
it is not material whether the Cauſe be true or no. 


Alſo there is another Writ in the Regiſter directed unto the Juſtices for 


him in the Reverſion, where Tenant for Life is impleaded, commanding them 
for to admit Attorney for him in the Reverſion, if the Tenant for Life make 
Default, as he conceiveth he will, and teſtify in the ſame Writ, that he in 


Ante 25. P. the Reverſion hath made ſuch and ſuch his Attornies jointly and ſeverally, 


$ H. 4. 28. commanding the Juſtices to receive them for Attornies, becauſe that he in 


the Reverſion hath ſuch an Infirmity, that he cannot pray to be received in 


proper Perſon. And the like Writ for a Feme Covert who hath a Reverſion, 
and the Tenant for Life is impleaded, and ſhe conceiveth that her Huſband 
will not pray to be received, &c. But in the Writ it ſhall be mentioned, 


(a) See 21 Ed. 3. 12. In a Writ of Ward Attorney ſhall be held null and void: But after 


brought by Baron and Feme, the Feme by Writ Plea pleaded by one as Attorney, he cannot 
removed her Attorney, and held good. re, come in and diſavow his Plea; but as to that 
if ſhe may diſavow her Attorney. 33 H.6. 31. is put to his Writ of Diſceit; yet he may re- 


And Note; If an Attorney appears for one, he move the Attorney (by Writ). 8 H. 6. 8. See 


may before any Plea pleaded come in and diſ- 17 Ed. 3. 12. 
avow his Attorney, and the Appearance of the 


2 that 
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that the Feme is decrepit, or hath ſome other Infirmity, that ſne cannot con- 19 H. 6. 46. 


veniently come to be received in proper Perſon. 


V There is another Manner of Writ for the Sheriff, or for the Eſcheator, to 


cauſe the Barons of the Exchequer to admit Attornies for them to make 
their Proffers in the Exchequer; and yet they are commonly bound in Re- 
cognizance to do the ſame in proper Perſon. And the Writ is ſuch: 


4 he King to his Treaſurer and Barons of his Exchequer, greeting: Becauſe our 


beloved B. our Sheriff of Suffolk, is ſo much attending about our certain Buſineſs 
of great Concern, wherewith we have * ſpecially charged him, that he cannot be 


perſonally preſent before you at our Exchequer on the very Morrow of Saint Mi- 


chael, or on the very Octave of Faſter next coming, at his Proffer then there, as 


the Manner is; we of our ſpecial Favour command you, that for this Time you 
receive R. and I. Clerks, whom the ſaid Sheriff before us in our Chancery hath 
made Attornies in his Place to make his Proffer aforeſaid before you on the ſaid 


Morrow, or either of them, if both cannot be preſent in the Place of the ſaid 

Sheriff for this Purpoſe, not in any Manner moleſting or grieving him the ſaid 

Sheriff for his Abſence on that Day, or on the Octave aforeſaid. Witneſs, 8c. 
And the Eſcheator may have the like Writ for his Proffers to make At- 


torney. But it ſeemeth this is not a Writ of Courſe, but upon a ſpecial 


Commandment directed unto the Chancellor by the King to make ſuch Writ, 


Sc. And the King may ſend a Writ unto the Treaſurer and Barons of the 


Exchequer, to reſpite the Account of the Sheriff, and of the Eſcheator ; and 


the Writ ſhall be ſuch: | 


The King to the Treaſurer and Barons, &c. greeting: Becauſe our beloved W. 
of H. our Sheriff of Wiltſhire, is ſo much attending about our certain Buſineſs, 
&c. (as above) that he cannot come before you at our Exchequer on the very 
Morrow of Saint Michael next coming, to his Account of the Iſſues of the County 


aforeſaid; we have given to him Reſpite for rendering his Account aforeſaid, until 
the Octave of Saint Hilary next coming, and therefore we command you, that you 


permit him the ſaid Sheriff in the mean time to have that Reſpite. Witneſs, &c. 


Protection. 


: n are in divers Forms and of divers Effects, and the King may 


grant them for divers Cauſes. And there are four Manners of Protec- 
tions with the Clauſe Yolumus. One is a Protection, called Quia profecturus. 


148. 


And another Protection, Quia moratur. And the third is a Protection which V2 Ed. 3.88. 
the King by his Prerogative may grant; and the ſame is where a Man is 39 H. 3. 8. & 


Debtor unto the King, the King may grant unto him, that he ſhall not be 
ſued nor attached, but taketh him into Protection until he hath paid the King 


his Debt. But now by the Statute of 25 Ed. 3. 19. it is ordered, That the 
Creditor ſhall have an Action againſt the King's Debtor, and ſhall have Judg- 
ment againſt him notwithſtandi:;g ſuch Protections. But he ſhall not have 


Execution againſt the King's Debtor who hath ſuch Protection, unleſs he take 


upon him to pay the Debts which the King's Debtor owed unto the King; 
| K and 


Stat. Prærog. 
Regis 25 Ed. 
3. C. 19. 
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Queære. Co. 
Calvin's Caſe 
8. a. 


39 H. 6. 38, 
39. 


38 Ed. 3. 1. 


Protection. 


and then he ſhall have Judgment and Execution againſt the King's Debtor 
for both Debts, Sc. | | 


There is another Protection cum clauſula Volumus; and that is, when the C 


King ſendeth a Man in his Service into the Wars beyond the Seas, or into 
the Marches of Scotland, and there he is detained and kept Priſoner ; he ſhall 


have a ſpecial Protection reciting the whole Matter; and in the End of the 
fame Protection ſhall be ſuch Clauſe : 7. beſe Preſents not to avail after the De- D 


livery of the aforeſaid R. from the Priſon aforeſaid, if it happen that he is again 
to be delivered from the ſame. And the Form of divers of theſe Protections 
doth appear in the Regiſter. But as the Law is now, every Protection caſt 
ſhall not be allowed: For if the Protection be to endure for two or three 


Years, the Juſtices will not allow the ſame; and therefore the Form of the 


Protection at this Day is to endure for one Year and a Day after the Date 
thereof, and then to ſue forth a new Protection, if need be. And a Protec- 
tion may be caſt for the Party by a Stranger as well as by the Party himſelf. 

And Protection Quia profecturus ſhall not be allowed, if it be preſented 
hanging the Plea, if he be not in a Voyage Royal; and a Voyage Royal is, 


where the King goeth to the War, or his Lieutenant, or his Deputy Lieute- 


nant, and not otherwiſe. | | 

And the Plaintiff cannot caſt a Protection, (a) for the Protection is always 
for the Defendant, and ſhall be caſt for him; if it be not in ſpecial Caſes, 
where the Plaintiff becometh Defendant. But when a Protection ſhall be al- 


lowed, and when not, appeareth more plainly in the Title of Protection in the 


great Abridgment of the Years, and therefore it is not needful to ſhew it 
here. | | 


And by the Regiſter a Man ſhall be by Protection, when he ſtayeth pon N 


the Safeguard of the Weſt-marches of England againſt Scotland. Yet Anno 22 
Ed. 4. ſuch Protection was diſallowed. But I am of Opinion with the Re- 


giſter. 


A Protection Quia moratur upon the Sea was diſallowed, Trin. 36 H. 6. 


| becauſe that the Sea cannot ſtay, and by Conſequence he cannot ſtay upon 


Avowry by him. 38 Ea. 


the Sea. | . | 
And a Protection ſhall be allowed in a Court of Ancient Demeſne, or in 
other Court of Record, as London, &c. And when the Plea is removed, the 


(a) Nor may the Plaintiff in Rep/lewin after Scire facias on a Charter of Pardon againſt the 


Avowry. 20 R. 2. F. Protection 106. 5 H. 5. 
5. 24 Ed. 3. 26. contr' 17 Ed. 3. 24. a. per 
Shard. Nor for the Defendant therein after an 
3. 1. a. Finchden. 
25 Ed. 3. 43. Nor the Plaintiff in an Audita 
Querela. 47 Ed. 3. 5.b. Nor the Defendant 
therein. 13 Ed. 3. F. Protection 51. But this 
is intended when the Eſtate is to be executed, 
and not when it is already executed, and the 
Suit is to have Execution : For it ſeems there, if 
it ſo appear by the Writ, the Protection is allow- 
able at the Venire facias. 47 Ed. 3. 3, 4. In a 


2 


Plaintiff, after the Plaintiff has counted, a Pro- 
tection lies for the Defendant ; but not before. 
43 Ed. 3. 36. | 

In a Quad ei deforceat, after the Tenant has 
made Title, a Protection does not lie for him. 
38 Ed. 3. 2. but it does before. 43 Ed. 3.6. 
Put after Title ſo made for the Tenant, it lies 
for the Plaintiff, 20 R. 2. Protection 106. 5 H. 


5. 5 | | | 
It lies for the Garniſhee at the Day of the 


Return of the Scire fadlas; but not after he has 
made Title. 3 H. 6. 18. 9 H. 6. 36. 


Protection 
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Protection may be allowed: (a) And a Protection allowed for one Defendant : 7 H. 6. 21. 
doth put the Plea without Day for all the reſt; if not that it be in ſpecial eat if * 
Caſes, as in Treſpaſs, where they plead ſeveral Pleas, and he ſhall ſue ſeveral Plein ref. 
Venire facias upon the Iſſue joined againſt them, c. 15 Ed. 4. 27. 
And a Protection ſhall be ſometimes diſallowed for Variance betwixt the 4 H. 4. 4. 
Writ and the Protection: But ſee that in the Title Protection in the Abridg- 3 H. 4. 5: 
ments. 
(5) Protection ſhall be allowed for an Infant ; but there are divers Opinions 
amongſt the Juſtices, if it.ſhall be allowed for a Feme Covert. 
M And how a Protection ſhall be made void, ſee Title Protection, and i in the i 29. |] 
Title Repeal in the Abridgments. 
A There is another Manner of Protection, cum clauſula Nolumus, as appeareth 
in the Regiſter; and that is, where an Abbot or a Prior, or other ſpiritual 
Perſon, be in Fear or Doubt that his Goods or Chattels, or his Cattle, ſhall 
be taken by the King's Officers for the King's Service; they may purchaſe 
B this Manner of Protection cum clauſula Nolumus. And by the Regifter ap- 
peareth, that the King may grant unto a ſecular Man this Writ as well as unto 
a ſpiritual Man; and if he do ſo, the ſame is good, c. 
C And a Man may excuſe his Default at the Grand Cape or Petit Conn, by 
caſting of a Protection. 
And if a Man be eſſoined of the King's Service, the Plaintiff may have a 
ſpecial Writ directed unto the Juſtices to diſallow of the Eſſoin, if he be not 
in the King s Service, commanding them for to proceed, Cc. 
D And it appeareth by the Regiſter, f. 280. that there are divers Manners of 
Forms of Protections: Where a Man feareth to travel the Country with his 
Merchandizes, or to collect the Alms for the Poor of an Hoſpital, or of the 
Church, then they may purchaſe Letters Patent of the King's Protection, com- 
manding the King's Subjects for to defend them, and to maintain, aid and 
aſſiſt them: And the Form is ſuch: | 
E The King to all his Bailiffs and faithful People to whom, &c. greeting: A. hath 
beſought us, that whereas he proſecuteth his divers Affairs in our Courts, and elſe- 
where within our Kingdom of England; and the ſame A. by reaſon of ſuch Pro- 
ſecution is afraid of Damage, as well to himſelf as to his Men and Servants in 
_ their Perſons and in his Affairs, by certain Perſons emulating him, and by their 
Procurement; (or thus) Damage 0 4 his Body and Loſs of his Goods, which eaſily 
may be, &c. and Peril which eaſily may happen, we will graciouſly take care of 
his Security in this Behalf; we being willing to preſerve Peace and Tranquillity 
every where in our Kingdom, have taken him the ſaid A. and his Affairs afore- 
ſaid, proſecuting in our ſaid Courts, and elſewhere within our Kingdom of England, 
while he ſtays there, and in returning from thence to his own, and alſo his Men 
and Servants, and his Things and Goods whatſoever, into our ſpecial Protection 
and Defence; and therefore we command you, that you maintain, protect and de- 


5 N 4 
* 8 
3 2 

Kg. 


(a) In a Precipe againſt two, or if two Te- 


nants by Warranty are, and they vouch or plead 


to Iſſue, and one of them makes Default, yet a 


Protection lies for the one or the other; and at 


the Day of the Peli. Cape the Parol ſhall not be 
put without Day againſt the other. '$ H. 5. 7. 


Vet 11 H. 4. 7. adjudged contr?, if it was at the 


Grand Cape, or before Default by him made. 
13 Ed. 3. Protection 70. 19 Ed. 2. Protection 


77 | | 
(3) See Co. Lit. 130. a. That a Protection lies 
for a Feme quia Nutris, Lotriæ or Obſtetrix. 


fend 


K 2 


Protection. 


fend him the faid A. in proſecuting his ſaid Buſineſſes in our Courts, and elſewhere 
within our Kingdom aforeſaid (as is premiſed) in his Staying there, and in his re- 
turning from thence to his own, and alſo his Men and Servants, and his Things 
and Goods whatſoever, not bringing upon them, or, as much as in you lies, permit- 
ting to be brought upon them by others, any Injury, Trouble, Damage, Violence, 
Hindrance or Grievance; and if any Thing has been taken from them as a Forfeit, 


or been injured, you cauſe Amends to be made to them for that without Delay: 
7 Nevertheleſs, provided that be the ſame A. do not proſecute, or attempt or preſume 


in any Manner to attempt or proſecute any Thing, which is in Prejudice of us or 
our People, or which is againſt, or may tend to weaken an Ordinance lately made 
thereupon by Lord E. lately King of England, our Grandfather. In Teſtimony 
whereof, &c. 

And theſe Letters may be made and directed to Sheriffs, Admirals, Mayors, F 
and all other Officers, Sc. And thereby it appeareth, that they ought to fee and 
provide, that ſuch Perſons who have purchaſed ſuch Letters, have by reaſon 
of ſuch Letters Favour and Right done unto them, becauſe it appeareth the 
King's Will ſo to be, &c. And there is the like Protection for thoſe who go 
with Pardons, or to make Collection for Bridges or Highways; and the like 
for ſpiritual Perſons ; and the like Protection for Merchants Strangers, which 
go into the Country to gather their Debts, or to ſue for them, Cc. There is 
another Form of Protection, which is ſuch : 

(a) The King to all and ſingular our Sheriffs, Eſcheators, Mayors, Bailiffs, G 
Miniſters, and to all our faithful liege People whatſoever, as well Commons of 
our Town of Southwark, as to others within and without the Liberties, who 


Hall ſee or hear theſe our preſent Letters, greeting: Know ye, that we have taken 


into our ſpecial Protection T. W. and his Men and Servants, Manors, Lands and 
T enements, his Goods and Poſſeſſi ions, . in London, Southwark, Hatham and 
H. in the County of Surry, and in S. C. and D. in the County of K. and alſo. 
his Writings and Muniments whatſoever : And therefore we command you, that 
you maintain, protect and defend him the ſaid T. W. and his Men, Servants, 
Manors, Lands, Tenements, Goods, Poſſeſſions, Letters, Writings and Muniments 
aforeſaid, not bringing or permitting to be brought upon them, or any of them, 
any Injury, Trouble, Damage, Violence, Wafte, Deſtruction, or Burning of his 
Houſes or other his Goods and Chaitels, or other Hindrance or Grievance : And by 
the Faith, Love and Allegiance whereby ye are bound to us, ye may in no wiſe 
omit, nor may any of you omit theſe Things under a grievous Forfeiture to us. In 
Teſtimony whereof, &c. to continue for one Year. Witneſs, &c. 
And another Protection for the Prior of St. Fobn's, and for his Priory, c. 1 
And thoſe are of divers Forms, as appeareth in the Title of Prote&tion in the 
Regiſter, and therefore ſee them there. But theſe Protections are by the King 
ranted of Grace; for every Man who is a loyal Subject, is in the King's 
Vote tian; but theſe Protections are granted to move and excite the King's 


(a) Where the King takes the Lands, Goods, the King's Protection, by reaſon whereof ano- 
c. into his Protection, by reaſon of Dilapida- ther Man is delayed of his Action, ſuch Protec- 
tions by an Abbot: In an Aſſiſe againit the Ab- tion being without Cauſe, ſhall be no Cauſe to 
bot and one G. S. his Leſſee, he ſhall not have have Aid of the King, which would cauſe fur- 
Aid of the King: For when a Man 1s taken into ther Delay of the Party, 11 H. 6. 10. 


Subjects 


A 


Writ de Droit de Adyowſon. 


Subjects to aid and comfort thoſe who have ſuch Protections, in their Buſineſs 
which they have to do in the Countries, for the Cauſes mentioned in the Pro- 
tections. And it appeareth by the Regiſter, that every ſpiritual Perſon may 
ſue forth a Protection for him and for his Goods, and for their Fermors of [ 30. 


60 


their Lands for their Goods, that they ſhall not be taken by the King's Pur- 


B 


Tail. 


C 


D 


veyors, nor their Carriages or Chattels taken by other the King's Officers. 
And it appeareth by the ſame Protection, that King Edward in the fourteenth 
Year of his Reign, by ſpecial Statute did grant ſuch Privilege to the Clergy, 
whom he took into his Protection, with their Goods and Carriages. And 
they may have a ſpecial Commiſſion directed unto certain Perſons to arreſt 
ſuch Purveyors or Officers, and to ſend them before the King's Council, 
there to anſwer their Miſdoings in ſuch Caſe ; and for the ſame Protection ſee 


the Regiſter, fol. 289. 


(a) Writ de Droit de Adyowſon. 


A TG of Right of Advowſon lieth only for him who hath an Eſtate in 4 Ed. 3. 18. 
4 the Advowſon to him and his Heirs in Fee-ſimple, or Right of Eſtate N * 
to him and his Heirs in Fee- ſimple in the Advowſon; and if he be diſturbed l = 
to preſent, then he ſhall have the Writ. But if a Man have an Advowſon to Br. Eſtates 65. 
him and the Heirs of his Body begotten, and for Default of ſuch Iſſue, &c. Tenant in 
the Remainder unto him and his Heirs in Fee-ſimple ; if he be diſturbed, he 233 
ſhall not have this Writ, but a Quare impedit, becauſe he hath not Title to ponder: —4 
the Ad vowſon but in Tail, and he ought to maintain the Action by that Title an Eſtate in 
that he claimeth the Poſſeſſion of the Advowſon, and that is of an Eſtate in Tail. 
And in this Writ he ought to count of his own Poſſeſſion, or of the 24 Aff. 4. 
Poſſeſſion of his Anceſtor; otherwiſe the Writ doth not lie, and he ought to * 
alledge Eſplees (5) in the Parſon; as in taking of groſs Tithes, Oblations and ee ee 
Obventions unto the Value of, Sc. And the Tenant ſhall come and make ſentment. 
Defence, and (c) may join the Miſe by Battel or Grand Aſſiſe, Sc. And ſee 
the Form of the Count, and the Defence, and of joining the Miſe, in the 
Book of Entries, fol. go. e FCC 
And a Man who claimeth to have Fee-ſimple in an Advowſon, may have 39H. 6. 20. 3. 
a Writ of Right of Advowſon of a Moiety of the Church, or of one third Part, 
or one fourth Part of the Church, &c. | 5 


(a) This Writ being brought by an Abbot yet ꝓuære 34 Ed. 3. Quare impedit 197. 324. 3. 


Parſon imparſonee, if he counts that he holds 


to his proper Uſe, &c. he ſhall have Judgment 


accordingly ; but if he counts on a Preſentment, 


contra. See 11 H. 4. 88. a. 6. and Note, with- 
out ſuch Surmiſe, he ſhall not have ſuch a Judg- 
ment nor Execution; and yet upon a general 
Judgment one ſhall have a Scire facias againſt 
the Parſon to have Execution to hold to one's 
proper Ule, &c. See 19 Ed. 3. Fudgment 124. 


Judgment 141. 

(5) And therefore by Thorp, If a Clerk be in- 
ſtituted, but not inducted, he ſhall not have this 
Writ of Right of Advowſon. 38 Ed. 3. 9. a. 

(c) In this Writ the Summons ſhall be made 


on the Glebe, and the Glebe ſhall be taken into 


the King's Hands at the Grand Cape. 11 H. 6. 
35 4 | 


And 


70 m ide Dri de: Ailvorſori: 


And when a Parſon ſueth in the fpiritual Court for Tithes, which do amount E 
31 H.6. 3. a. unto the fourth Part of the Advowlſon, againſt the Parſon of another Pariſh ; 
then that Parſon who is ſued in the ſpiritual Court may purchaſe a Writ which 
is called Indicavit; which Writ is a Prohibition, and ſhall be directed as well 
unto the Judge of the Court as unto the Party, that they do not proceed in 
the Plea, &c. And then the Patron of that Parſon who is ſo prohibited by 
the Indicavit, may have and ſue a Writ of Right of Advowſon of Diſmes ; and 
| the Form of the Writ is ſuch : 
| Command A. that he render to B. the Advowſon of the Tithes of one third Part 
| of the Church of S. or of one fourth Part, or of a Moiety of 3 Gbanch, &. 
And this Writ is founded upon the Statute of Weſt. 2. c. 5. in the End of 
the Statute, and doth not lie of a leſs Part of the Tirhes chan of the fourth 
| Part of the Church. But it ſeemeth that at the Common Law, before the 
5 See 31. A. Statute, a Writ of Droit des Diſmes lay and was maintainable; as, Command, 
I | &c. that he render, &c. the Advowſon of the Tithes of one fifth Part, or of one 
=" fixth Part of the Church, &c. And that by the Statute of 18 Ed. 3. which is: 
8 Whereas Writs of Scire facias have been granted to warn Prelates and other reli— 
gious Clerks to anſtver Diſmes in our Chancery, and to ſhew if they have any 
Thing, or can any Thing ſay, wherefore ſuch Diſmes ought not to be reſtored to 
the ſaid Demandants, and to anſwer as well to us as to the Parties of ſuch 
Diſmes; that ſuch Writs from benceforth be not granted, and the Proceſs hanging 
upon fuch Writs be annulled and repealed, and that the Parties be diſmiſſed from 
| the ſecular Judges of ſuch Manner of Pleas : Saving to us our Right, ſuch as we 
1 and our Anceſtors have had, and were wont to have of Reaſon. 
* EO And by that appeareth, That before that Statute the Right of Tithes was F 
determined in the King's temporal Court; but the Statute hath now altered 
the Law. And if a Parſon be ſued in the ſpiritual Court for the fourth Part 
of the Tithes, for which he purchaſes Indicavit, Sc. by which the Judges do 
ſurceaſe; if the Patron of the Parſon which ſueth in the ſpiritual Court hath 
but an Eftate in Tail in the Patronage, or for Term of Life, he ſhall not 
have a Writ of Droit des Diſmes, nor other Remedy by the Common Law, 
to try the Right of the Tithes, for the Feebleneſs of the Eftate. But if two 
be ſeiſed of an Advowſon, and unto the Heirs of one of them, they ſhall join 
31 H. 6. 14. in a Writ of Right of Advowſon for the Advantage of him Who hath the 
1 Fee ſimple. ; 
4 12Ed. 4. 13. b. And alſo a Man ſhall not have a Writ of Indicavit before that the Party G 
I St. 34 Ed. 3. e libelled againſt him in the ſpiritual Court. And he ought to ſhew the 
y of the Libel before the Indicavit be granted: And the Indicavit doth 3 
A lie after Judgment given in the ſpiritual Court. 1 
1 (a) And a Writ of Right of tbe Advewſon of the Tithes and Oblations of one A 
. fourth Part of a Church ſieth as well as of the Advowſon of the Tithes of one 9 
fourth Part of the Church only. by 
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(a) And the Defendant ſhall have the View, of a Carve of Land, becauſe it does not thereby YL 
though there be but one Church in the ſame appear, whether it be of the Value of a fourth A 
x Town. 38 Ed. 3. 13. a. But one fhall not Part of the Church. 18 Ed. 2. Brięf 825. |: 
7 have a Writ of Right of Advowſon of the Tithes | | 


It 


Aſſiſe * Darrein Preſentment. 7 


1 If. oene be Parſon imparſonee, and another be Vicar in the ſame Church, and [ 31. ] 
one of them be impleaded of the fourth Part of the Tithes of the Parſonage, 
and the other impleaded of the fourth Part of the Tithes of the Vicarage, they 
| ſhall have ſeveral Writs of Indicavit, and their Patrons may have ſeveral 
Writs of Right of Advowſon of the Tithes, Sc. 
K And it appeareth in 13 H. 6. by the Opinion of Forteſcue, that before the 
Writ of [ndicavit lay of Tithes ſued in the ſpiritual Court, there was no Writ 
of Droit des Diſmes ſued thereupon. But it ſeemeth againſt Reaſon ;, for the 
Writ of Droit of Tiches lay as well for the Patron, as the Indicavit lay for the 
Parſon. 
B And in 31 Ed. 1. it appeareth that a Man ſhall have a Writ of Ri ght of 
the Moiety of an Advowſon, where an Advowſon is partible betwixt Kr Co- 
parceners, and one of them is diſturbed by a Stranger. 
But the Writ of Right of the Advoteſon of a Moiety of a Church lay where 
two Coparceners do preſent two Parſons to one Advowlon, Sc. As there are 
in ſome Churches two Parſons, Sc. 
C And a Writ of Right of Advowſon lieth f the Advowſon of a Vicarage, or Co. Lit. 17. b. 
Prebend, or Chapel, and ſuch like, as well as of the Advowſon of a Church. 
And the King ſhall have ſuch Writ as well as a common Perſon. But a Man 
D ſhall not tender a Demy-mark againft the King to inquire of the Seifin al- 
ledged in the King's Count or Declaration, as he ſhall in caſe a common Per- Ibid. 294. b. 
ſon bring the Writ. Neither ſhall a Man have final Judgment againſt the 
King, although it be after the Miſe joined betwixt the King and the Te- 
nant. 
F And a Man ſhall have a Writ of Right of Advowſon of a Chapel which 
is a Donative, as well as he ſhall have if it were preſentable, to the Ordinary: 


Alfie de Darrein Preſentment. 


F 1 Form of the Writ of Darrein Preſentment for a common Perſon i iS 
ſuch : 


The King to the Serif greeting: I A. Hall make you ſecure, &c. then ſum- A Inſt. 180. 


mon, &c. Twelve free and lawful Men of the Neighbourhood of B. that they be 3 
before our Juſtices, &c. ready to recognize by Oath what Patron in time of Peace vocatus, &c. 


preſented the laſt Parſon, who 1s dead, to the Church of C. or the laſt Vicar, who 20 Ed. 3. 
1 5 dead, to the Vicarage of N. which is vacant, as it is ſaid, and the Aduowſon Darrein Pre- 


whereof, be he the ſeme A. ſays, belongs to bimſelf ; and in the mean time let them Willy. 
view that Church, and cauſe their Names to be impanelled, and ſummon B. who and 9 Ed. 2. 
deforceth him of that Advowſon, that he be (a) then there to hear the Recognition: Ibid. 17. if 
the Aſſiſe fi 
Title for a Stranger not named in the Writ, a Writ to the Biſhop ſhall be EDO for him; and therefore 
one cannot make Title to a Preſentment in time of War. 7 Ed. 2. Dar. Preſentment. 26 Ed. 3. 41. Ibid. 4. acc. 


(a) Note; The Party is to be ſummoned at this Addion he ſhall not vouch any but him bo 
the Church, 11 H. 6. 4. per Martyn ; and in is Farty to the Writ, 21 H. 6. 50. 4. 5 
And 


72 Aſſiſe de Darrein Preſentment. 


And have you there the Summoners and this Writ. Witneſs, &c. But for the 
King the Writ is; The King to the Sheriff, greeting: Summon by good Sum- 
moners twelve free, & c. and ſhall not ſay, If the King ſhall make you ſecure, &c. 
becauſe the King ſhall not (a) find Pledges to ſue an Action, for he ſhall not 
be amerced, Sc. | 3 EE. 
(3) And a Man ſhall have Aſſiſe of Darrein Preſentment, although he nor G 
his Anceſtors do preſent to the laſt Avoidance: As if the Tenant for Life or 
Bro. Preſent- for Years, or in Dower, or by the Curteſy, ſuffer an Uſurpation unto a _ 
ment 02, Church, Sc. and die, he in the Reverſion, who is Heir unto the Anceſtor # 
who laſt preſented, ſhall have an Aſſiſe of Darrein Preſentment, if he be di- 
ſturbed. But if a Man preſent, and then (c) grant the Advowſon unto ano- 
peas ther for Life, and he ſuffer one Uſurpation, or two, or three Uſurpations ; 
che As find now at the next Avoidance he in the Reverſion ſhall not have an Aſſiſe of 
that Tenant Darrein Preſentment, if he be diſturbed to preſent. And that appeareth by 
by the Curteſy the Statute of MWeſt. 2. cap. 5. That the Remedy of the Statute is given for 
22 in the Heir of him who made the Demiſe, who is in Reverſion, and not for the 
ela who Leſſor himſelf. 18 Ed. 2. pl. 20. 6 Ed. g. 41. | 


Weſt. 2. c. 5. 


10 Ed. 3. 


the laſt who 
preſented, by | v5 
that the Heir ſhall have a Writ to the Biſhop, and yet he cannot make Title by that Preſentment : Contra in a 
Quare impedit. And Seton gives the Reaſon, b-c:uſe he cannot convey by them. But if the Heir do alledge 
the laſt Preſentment in herſelf, and the Aſſiſe be to her by Default, and found u? ſupra, yet the Heir ſhall recover : 
Contra, if they be at Iſſue upon that Preientment. 


16 Fd. 2. 
Darrein Pre- 
ſentment 20. 


And if a Man preſent unto an Advowſon, and afterwards the Parſon doth H 
reſign, or is depoſed, and the Patron preſents again, and is diſturbed, he 
ſhall have an Aſſiſe of Darrein Preſentment; and the Form of the Writ ſhall 
be, What Patron in time of Peace preſented the laſt Parſon, who is dead, to the 
Church, &c. although that he reſign, and be living. And the Form of the 
Writ is to ſuppoſe that the Defendant doth deforce him of the Advowſon, 


(a) Note; As to Pledges, if a Writ be directed ſhall have an Aſſiſe, Ic. But if Leſſee for Years 


to a Sheriff of a Matter within a Franchife, the 
Plaintiff ſhall find Pledges to the Sheriff, and 


then the Sheriff ſhall ſend to the Bailiff of the 


Liberty, but the Bailiff ſhall not take Pledges ; 


and if he does, the Sheriff ſhall be amerced, and 


2 Sicut alias ſhall iſſue. 22 AJ: 3. 14 H. 6. 3. 


21 F. 7:14. 22. | 
Note; He who ſhall not be amerced on a 
Nonſuit, ſha]! not find Pledges, as the Plaintiff 
in a Quid juris clamat, or Scire facias. 11 H. 4. 
7. 18 H.6. 2. | 
Note; The Clauſe, And have you there the 


| Names of the Pledges, is intended of the Plaintiff's 


Pledges ; but if it be omitted, yet the Writ is 
. 26 Ed. 3. F. Brief 898. 2 53 

) See Kitchin 118. If the Huſband ſeiſed in 

his Wife's Right preſent, and then the Wife dies, 

ſo that he is Tenant by the Curteſy, and then 


the Church becomes void again, the Huſband 


preſents, and it is afterward confirmed to him 
for Life on the ſecond Avoidance, he ſhall not 
have an Aſſiſe, becauſe he is in of a new Eſtate. 

e) See 2 Ed. 3. 11. The Heir of the Gran- 
tee of a Reverſion ſhall avoid this for a Pur- 
priſe on the Tenant for Life; in a Quare impedit 
brought by Stanhope againſt the Biſhop of Lin- 
coln, this was denied by all but one. But fee 
the contrary held by Meyle and Priſot. 34 H. 6. 
26, 27. and ſo is 33 H. 6. 12. 

Note; If a Feme Purchaſer takes a Huſband, 


who ſuffers an Uſurpation, and the Huſband 


dies, ſhe is without Remedy. 1 E 2. Quare 
impedit 43. Vet it ſeems if the Huſband, and 
ſhe being enſeint, preſent, and after ſuffer an 
Uſurpation, &c. ſhe ſhall have a Quare impedit. 
17 Ed. 3. 4. by Shard and Thorp, See Dyer 259. 
pl. 1. and peff. 34. S. that ſhe ſhall have it. 


and 
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the Stranger ſhall not grieve him. 


Aſſiſe de Darrein Preſentment. 73 
and yet by his Count he counteth, that he or his Anceſtors laſt preſented 8 Ed. 2. 96. 

unto the Advowſon, by which he doth ſuppoſe that he is in Poſſeſſion of the 5 Ed. 5 
Advowſon; and yet the ſame is good. — 15 
If a Man do preſent. unto an Advowſon unto which he hath Right, and 13. Poſt. 33. 
afterwards the Incumbent dieth, and a Stranger uſurpeth, and preſenteth unto 6 Ed. 3. 4+. 
this Advowſon in the Time of War, and after that Incumbent dieth ; now if hin Pre. 
he who hath Right do preſent again, and be diſturbed, he ſhall have an Aſ- Dr A 
ſiſe of Darrein Preſeniment, and this Preſentment made in Time of War by 501 ple. 
6 Ed. 2. Dar. 


And ſo if a Man preſent unto an Advowſon, and afterwards the Incum- by” > og 16. 
20 . 


bent (a) dicth, and another Ordinary doth preſent by Lapſe another Incum- ibi“ 1 for 


bent, and after that Incumbent dieth; now the right Patron ſhall preſent, and the Ordinary 
if he be diſturbed, he ſhall have an Aſſiſe of Darrein Preſentment, notwith- ſhall preſent 
ſtanding the mean Preſentments. 5 in io gs 

And fo if the Guardian do preſent in the Right of the Heir, and the In- Co bo 
cumbent dieth, the Heir ſhall preſent; and if he be diſturbed, he ſhall have Vide 14 EQ. ;. 
an Aſſiſe of (+) Darrein Preſentment, although the Guardian did preſent the Par Preſentm. 
mean and the laſt Preſentment. But if a Man preſent unto an Advowſon, 19- Berry 
and after leaſe the ſame for Term of Years, and after the Church is void, and _ — he 
the Tenant for Years doth preſent, &c. and then the Incumbent dieth, and the — — 


Leſſor preſenteth, and is diſturbed; it ſeemeth that he ſhall not have an Aſ- in the Name 


ſiſe of Darrein Preſentment, becauſe the Tenant for Years did preſent in his of the Heir. 


own Right. But Tenant for Years ſhall have Aſſiſe of Darrein Preſentment, red. J. erg. 


if he have preſented before; and ſo ſhall the Guardian of the Heir, if he have * 
reſented before. ER N * ST | 
If a Man uſurp upon an Infant, and preſent, which Infant hath the Ad- Holt contr. 
vowſon by Deſcent; and afterwards the Incumbent dieth, the Infant ſhall pre- *4 H. 7. 12. 
ſent; and if he be diſturbed, he ſhall have an Aſſiſe of Darrein Preſentment. Pr * 
But if the Infant purchaſe the Advowſon, and preſent, and afterward the 15 1 bu 
Church become void, and a Stranger preſent, and uſurp upon the Infant, 1 
and then the Incumbent dieth, the Infant preſents, and is diſturbed by a gere. Vet 
Stranger; he ſhall not have (c) a Darrein Preſentment, but ſhall be put to his - 1 


Writ of Right. 15 8 | | 11 Ed. 3 
Aſſiſe 87. 17 Ed. 3. Darrein Preſentm. 9. Shard ; ſhe hath no other Remedy but a Quare impedit. Pole acc'. 


(a) Nota bene“; 20 Ed. 3. pl. 12. 7 Ed. 4. 20. 
22 Ed. 4. g. contra per Brian, Sc. 6 Ed. 2. 
pl. 16. 30 Ed. 3. pl. 13. contra of Tenant in 


Dower. 5 H. 7. 10.6. 15. 14 £4. 3. Darrein 


Preſentment 34. 
% Note; The Iſſue in Tail may maintain an 
Aſſiſe of Darrein Pre/ſentment. 46 Af. 4. Quære 


of Tenant in Dower ſepra. 5 H. 7. 10, 15. 


” 


14 Ed. 3. Darrein Preſentment 34. 
Sir W. W. If the Bilhop preſent by Lapſe, 
pending which the Church avoids, be in Rever- 


ſion ſhall not have a Puare impedit, but Darren 
Preſentment. 46 Af. 4. | | 
Note; The Statute Veſim. 2. gave @ Darrein 


 Preſentment to him in Remainder on a Preſent- 


ment by the Tenant in Dower, by the Curteſy, 
Se. Contra, it ſeems where the Anceſtor of 
him in Remainder had not preſented. 2uwre 
20 Ed. 3. Darrein Preſentment 13. And Men- 
tion is to be made of his Anceſtor's particular 
Preſentments in ſetting forth his Title. 

(e) See 35 H. 6. 63. Poſt. 34. 


L % If 


Quare impedit. 


(a) If the Huſband and Wife preſent unto an Advowſon in the Right of 
the Wife, which is appendant unto a Manor of the Wife's, and after the Huſ- 
band alien one Acre, Parcel of the Manor, with the Advowſon in Fee, unto 
a Stranger, and dieth, and the Stranger preſents, and alieneth the Acre unto 
another in Fee, ſaving the Advowſon unto himſelf, and then the Church 
voideth ; the Wife ſhall preſent ; and if ſhe be diſturbed, ſhe ſhall have an 
Aſſiſe of Darrein Preſentment, becauſe the Advowſon was ſevered from the 
Acre; but it the Advowlon were appendant to the Acre, then the Wife ought 
= to recover the Acre before ſhe preſent to the Advowſon. 

20 Ed. 2. And Aſſiſe of Darrein Preſentment doth not lie for one Coparcener againſt A 
rb aa the other, as appeareth M. 20 Ed. 3. and M. 15 Ed. 3. pl. 10. Poſt. 34. N. P. 5 
bt they Tem to make a Difference, when the Diſturbance is before the Compoſition to preſent by Turns, and g 
when after. ee 5 | | | 

33 H. 6. 32. And if one Defendant die in a Darren Preſentment, the Writ is good by the B 

The Church Survivor againſt the other. GERT” 

jo han _— If a Diſturber preſent unto an Advowſon, and the Patron bring an Aſſiſe C 

| deat of Darrein Preſentment, and pendent the Writ the Incumbent dieth, if the 

if they cannot Diſturber preſenteth another Incumbent and dies; yet the Patron ſhall have 
agree, the Or- an Aſſiſe of Darrein Preſentment upon the firſt Diſturbance againſt the Heir 
dinary ought of the Diſturber, per Journeys Accounts; and ſo if the Diſturber preſent two 
to admit the or three Times within the ſix Months, the very Patron ſhall have an Aſſiſe of 


Preſentee of b 
the eldeſt; but Darrein Preſentment upon the firſt Diſturbance. | 


contrary of 


Joint-tenants. 34 Ed. 3. 16. 12 R. 2. Counterplea de Vouch. 433. 


This Proviſo And it was provided before the Lord the King, the Archbiſhops, Biſhops, Earls P 
is taken away and Barons, that for the future no Aſiſe of Darrein Preſentment be taken of Pre- 
byWelt-2.29- gendal Churches, nor of Prebends. Hil. 19 H. 3. Vide poſt. 35. R. 


(b) Quare impedit. 


Ys Form of the Writ of Quare impedit for the King in the Right of E. 

the Crown is ſuch : | 7 | 
The King to the Sheriff of Lincolnſhire, greeting : Command W. Archbiſhop, 

and R. that they permit us to preſent a fit Perſon to (c) the Church of W. which 


(a) See Peſt. 34. 17 Ed. 3. 3. 22 Ed. 3. 6. 
and Co. Lit. 333. a. 363. | 
* Poft. 36. F. 22 Cd. 3. 6. 17 Ed. 3. z. 

(% Note; The Summons in this Writ ſhall 
not be made at the Church, as it ſhall be in a 
Right of Advowſon, for in this Writ the Ad- 


vowſon is not demanded, but the Diſturbance is 


to be puniſhed for the Damage done to the Per- 
ſon, by Danby and other Juſtices. 11 H. 6. 3. 
(c) Note; There needs not the Name of the 


Balint, as, ad Eccliſiam de Sancta M. de W. ex- 


2 


cept there be more Churches in the ſame Vill. 
9 Elix. Dyer 259. 13 H. 4. 872. 


Note alſo; A Writ brought by the King or 
Queen is not ande gueritur, that the Defendant 
injuſte, Fc. 18 Ed. 3. 1, 2. (as it is in the Caſe 
of a common Perſon) ; alſo if the Words at dicitur 
be omitted, the Writ is good; yet ſee 38 Ed. 3. 


31. That in the King's Caſe it ſhall be 27 dici- 


zur, but in that of a common Perſon, in all 
Writs it ſhall be ut dici/, and if it be ut dicitur, 
the Writ ſhall abate. 17 Ed. 3. 50, 74. 


14 


Quare impedit. 75 


is void, and belongs to our Gift, and whereof W. Archbiſhop, and R. unjuſtly Vide Fitz. 


hinder us, as it is ſaid: And unleſs, &c. ſummon, &c. the aforeſaid Archbiſhop — 3 
and R. that they be before us, &c. or before our Fuſtices of the Bench, &c. may have 1 
Aſſiſe of Dar- 


rein Preſentment, there he may have a Quare impedit, but not econtra. C. 5 Part 102. 


In a Quare impe- 
dit, the Writ was to the Church; and the Count of the Advowfon of two Parts. 


For the King may ſue this Writ, and every Writ, in what Court he will. 

F And if the King hath Title to preſent unto an Advowſon, by reaſon of the 
Lands and Temporalties in his Hands, of a Biſhoprick, or Abbey, or Guar- 
dianſhip of an Heir, then the Writ is: 

= The King io the Sheriff of Lincolnſhire, greeting: Command W. Archbiſhop, 

- that he permit us to preſent a fit Perſon to the Church of W. which is void, and 

| belongs to our Gift by reaſon (a) of the Biſhoprick of Canterbury being lately va- 
cant and in our Hands; and whereof the ſame Archbiſhop unjuſtly hinders us, as 
it is ſaid, &c. 

And if it be unto the Prebend, then thus: To the Prebend of I. in the 
Church, &c. which is void, &c. by reaſon of the Biſhoprick, &c. And it it be 
by reaſon of Ward, then the Writ ſhall be; Mpich is void, and belongs to our 
Gift by reaſon (b) of the Mardſbip of the Land and Heir of T. ſome time Earl of 

A. deceaſed, who held of us in Chief, being in our Hands; and whereof the e 
ſaid, &c. unjuſtly hinders us, &c. 

And if it be by reaſon of Wardſhip by occaſion of another Wardſhip, 
then the Writ is; Which is void, and belongs to our Gift by reaſon of the Ward- 

| ſhip of the Land and Heir of J. T. being in the Hands of Lord E. lately King 
of England, our Father, by reaſon of the Wardſhip of the Land and Heir of S. 
of C. ſome time Earl of Glouceſter, deceaſed, of whom the ſame J. held his Land 
by Knight's Service, being in the Hands of our ſame Father; and whereof the ſame, 
Ke. unjuſtly hinders us, as it is ſaid. 

G And by the Regiſter the King ſhall join with another Perſon 1 in a Quare im- 
pedit; and the Form of the Writ is ſuch (c): 

The King to the Sheriff, &c. Command R. of C. that juſt, &c. he permit us 
and P. of T. to preſent a fit Perſon to the Church of K. which is void, and by 
reaſon of the 22 of the Land and Heir of I. who was the Wife of T. of. 
N. who held of us in Chief, deceaſed, being in our Hands, belongs to the Gift of 


(a) Ratione Epiſeopa?), i. e. Temporalium Epiſe 


copatus. 15 Ed. 3. F. Brief 679. ratione Abba- 
tiæ wel Epiſcopatus. 39 Ed. 3. 21. But if it 
be by Alienation without Licence, the Writ 1s 


general, and the Count ſpecial. 14 Ed. z. 
Duare impedit 4. 


(5) A Writ was brought by the Queen in the 
like Caſe, Ratione minor eta?” I. filii & heredis 
S. in cuſſod Reginæ exiſien' de qua pred” S. Ter- 
ram ſua” tenuit in Capite, where by the Count it 
appeared, that he held of one G. who was the 


| Queen's Ward, and yet held good. 24 Ed. 3. 54. 


(c) It is held by ſome, there is a Diverſity, 


viz. Where the King has Part of a Thing ra- 


tione Prerogative ; there, if it be intire, he 
ſhall have the whole, as if one of the Obligees 
be Felo de ſe, or outlawed, the King or his Aſ- 
ſignee ſhall have the AQion ſole ; but if he has 


Title to a Parcel or Part, by another, there the 


King may join, as if an Obligation be made to a 
Cuſtomer for Cuſtoms, &:c. there the King and 
the Cuſtomer ſhall join. 
24. 6. 19 H. 6. 47. a. 10 H. 4. 3. Dyer 95. 
Poſt, (or Lib. Parliament.) «58, 


11 US 


See 8 Ed. 4. 4. a. 


76 Quare impedit. 


us and of him the ſaid P. of T. and whereof the aforeſaid, 8c. unjuſtly binders 
us and the before-mentioned P. of T. Sc. 
11 Fd. 3. But now the common Opinion is, That the King ſhall have the whole 


Br. Quare imp. Preſentment alone, and alone ſhall have the Action. But methinks that it 


ſtands with Reaſon, that the King and the other join; as in a popular Action 
the Party ſhall ſue for the King and for himſelf, and the Words of the Writ 
are, Who ſues as well for the Lord the King as for himſelf, &c. and that in an 


Action of Debt, Sc. and by the fame Reaſon the King may ſue for himſelf 


See 2011. 4. 3. and for the Party. And the common Experience is, that a Man ſhall hold 
contr. and Lands in common with the King, and alſo Chattels: And by the ſame Reaſon 


4 be og 5 they may have the Preſentment or Ad vowſon in common. 
jointly. And if a Man be diſturbed to preſent unto a Parſonage, then the Writ FH 


ſhall be, (a) Command, &c. that he permit him to preſent, &c. to the Church, 
Sec. for the Word Ecclefia is always intended a Parſonage. And if it be a 
Vicarage, then the Writ is, That he permit him to preſent to the Vicarage. 
And if it be a Prebend, then, 10 the Prebend; and if a Chapel, to the Cha- 
pel; and ſo he ought to (5) name the Advowſon as it is, Sc. 8 H. 6. 22. 
[ 33. ] A Man ſhall not have a Quare impedit de Advocat' medietatis, nec de medietat 
14 Ed. 4. 2. Advocationis, &c. And if one Man hath the Nomination unto an Advowſon, 
3 Ed. 2. 185. and another hath the Preſentation, if he name his Clerk, and he who hath 


R. "Qu 
pet w_— the Preſentation preſent (c) another Clerk ; he which hath the Nomination 


17 Ed. 3. 12. ſent, &c. and in his (4) Count he ſhall ſet forth the ſpecial Matter, and it 


Ed. 
44 Ed. W. ſhall be good. 


21 H. 6. 17. 


another doth preſent to his Chantry, or giveth the fame by Letters Patent; 
he which hath Right ſhall have a Qzare impedit of that Donative; and the 
Writ ſhall be, That he permit him to preſent, &c. to the Chantry, &c. and in 
the Count he ſhall fer forth the ſpecial Matter. See 14 H. 4. 1 . 


(e) And ſo if a Man hath a Chantry, which is a Dongle by Letters Pa- 
nfraC. D. H. tent, and he give the fame unto a Clerk, who is diſturbed by another, or 


{a) And Mere; Such Writ was at the Com: 
mod Law. 14 H. 3. Quare impedit 183. ad 


| Capellam. 2 H. 3. Grants 89. ad Vicariam. 


(5) In a Puare impedit praſentare ad Eecle- 


fam, it is a good Plea to the Writ, that it is 
but a Chapel; for Ecc/e/ja ſhall be intended a 


Pariſh Church. 5 Ed. 3. 60. 22 Ed. 3. 2. a. 
12. 4. 8 H. 6. 32.4. 37. 4. 13H. 4. Brief 
870. O& infra E. F. 
ge) See accordingly 1 H. 5. 1, 2. 4 Ed. 3. 69. 

21 H. 6. 17.4. and he ſhall have a Writ to the 
Biſhop to admit the Preſentee whom he has na- 
med to another, whether the Writ be brought 

againſt him who had the . or againſt 
a Stranger; yet ſee 24 Ed. 3. Quare impedit 27. 
and 2 R. 3. Quare impedit 102. 2. that it lies not 
for him = 4 has only the Nomination. 


(4) See accordingly 22 Ed. 4. 22. 4. 14 Ea. 
4. 2. 6. and 14 H. 4. 11. the Writ Qod permit- 


tat nominare was abated by Award in the like 


Caie. 
(e) A Quare impedit of a Chantry ought to 


as in what Church or Chapel the fame is. 
12 FH. 4. 19. See Lib. Hir. 4 


A Quare impedit lay of a Chapel at Common 


w> 


1H.s. 1, 2. ſhall have a Quare impedit, and the Writ ſhall be, That he permit him to pre- 


Law. 24H. 3. Quare impedit 183. And fo it | 


did of a Prebend. 13 R. 2. Brief 643 

Note; A Quare impedit of a Prebend muſt be 
brought in the County where the Cathedral 
Church is, and not in the County where the 


Body of the Prebend lies. 1 5 Ed. 3. Brig 235. 
643. 


And 
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Quare impedit. 


D And if a Biſhop be diſturbed to preſent where he ought to make Colla- 
tion, the Writ ſhall be, That he permit him to preſent, & c. and he ſhall count 


upon the Collation. (a) 
(5) And ſo if the King 


unto his free Chapel, he ſhall have a < 
ſhall be, That he permit him to preſent, &c. to the Prebend in his free 


Chapel, Sc. 
And a 


be diſturbed to collate by his Letters Patent 


Quare impedit, and the Writ 


ſhall be, That he permit him to preſent to (c) the Priory or Abbey, &c. See 
the Book of Entries 59. and 18 Ed. 3. Quare impedit accordant 151 
G And there is another Form of Writ, That he permit him to preſent to the 


Church of 


the Houſe of Saint Martin of Briſtol, which is void, &c. and ſo of 


an Hoſpital, and the like. Vide Lib. Entr. 506. 3 3 

I And a Man ſhall not have a Quare impedit if he cannot alledge a Preſent- 
ment in himſelf or in his Anceſtors, or in another Perſon, from whom he 
claimeth the Advowſon, and that in his Count, if it be not in ſpecial 
Caſes; As if a Man at this Day erect a Church parochial by a Licence 


of the King, or other Chantry, which ſhall be preſentable, Sc. if he be ,, Ed. 4.2.3. 
diſturbed to preſent to the ſame, he ſhall have a 


77 


Quare impedit lieth of a Priory, or of an Abbey; and the Writ 14H. 4. 36. b. 


uare impedit, without 16 H. 7. 8. 


alledging of Preſentment in any Perſon, and ſhall count upon the ſpecial Keble ac. 


Matter. 


(d) And if a Man doth recover an Advowſon againſt another in a Writ Poſt. 36. 
of Right, when the Church voideth he ſhall prefent, and if he be diſturbed, 
he ſhall have a Quare impedit, and alledge the Preſentment in him againſt 


whom he recovered, without alledging any other Preſentment. 
Man ſhall have a 2uare impedit, and alledge a Preſentment by his Proctor, 


and it ſhall be good, without alledging a Preſentment in himſelf: Quod 


Ed. 3. 


vid. 17 


And a Poſt. 35. O. 


(e) And if an Abbot hath been Parſon imperſonee Time out of Mind, C. 2. Part 
and afterwards the Abbey is diſturbed, he of whom the Adyowſon is holden 47: b. ac. 


{hall hams and if diſturbed, ſhall have a 2uyare impedit, without alledg- 
any Preſentment in the Count, but ſhall ſhew the ſpecial Matter. 


ing o 


{f) It Coparceners make Partition to preſent by Turns, and ſo do, Ant. 32 G. 


() See 16 Ed. 3. Brief 660. Raft. Ent. go. 
17 Ed. 3. 64. | 


(b) See 13 H. 4. Brief 870. where Ecclefia 


ſhall be intended a parochial Church. See 16 
Ed. 3. Brief 660. ant. HI. | 

(c) Note; A Priory may be Parochial and 
Preſentative, and then the Writ may be, Ad Ec- 
clefiam. 
828. and Treſpaſs 237. 

(4) See 14 Ed. 2. Quare impedit 171, 172. 
where he may have a Scire facias on the Judg- 
ment for the Diſturbance, but that on the Judg- 
ment in a Writ of Right, he had Seiſin deli- 
vered by the Sheriff ; yet for that he cannot 
have Seiſin of the Church without a Preſent- 
ment; when the Church avoids, he ſhall have 


13 H. 4. Brief 870. 18 Ed. 2. Brief 


a Scire facias for the Preſentment. 15 Ed. 2. 


Duare impedit 172. 


(e) In a Quare impedit, the Plaintiff ought to 
declare that the Preſentment was made in Time 
of Peace. 18 Ed. 2. Quare impedit 175. ant. 


31. 

J) See 21 Ed. 3. 32. If the King has an 
Advowſon in Common, or with another, as by 
reaſon of Nonage of an Infant who has Title to 
preſent by Turn, or otherwiſe, the King by his 
Prerogative ſhall have the Preſentment on every 


Avoidance, as long as any of the Lands are in 


his Hands. See 21 Ed. 3. 27. The King made 
Fitle only to the fourth Avoidance by Reaſon of 
Wardſhip of the Parcener, after Partition 
made. 

to 


and afterwards the younger Siſter die, her Heir within Age, and in Ward 22 Ed. 4. 9. 


35 A. 
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31 Ed. 3. 
Quare Impe- 


dit 2. 


38 H. 6. 9. 
Dyer 322. 
21 Ed. z. 
Br. Quare Im- 
pedit 73. 


16 H. 7. 8. 
3 Cro 196. 
18 Ed. 3. 22. 
24 Ed. 3. 29. 
39 Ed. 3. 21. 


dee 34 P. 


24 H. 8. 
Dyer 4. C. 3. 
Part 3. 


50 Ed. 3. 26. 
ac. Vid. after 
34 K, and 


29 Ed. 3. 5. 
27 Ed. 3. 89. 


2 H. 4. 19. 
40 Ed. 3. 14 
after 44 K, 
143 E. 


have a Quare impedit, although he hath not entered into the Manor. 


Quare impedit. 


to the King, and afterwards the Church void two or three Times during the 

Nonage of the Heir, who is the King's Ward ; the King ſhall preſent, and 

if he be diſturbed, he ſhall have a a Qare impedit alone, as it appeareth Mich. 

22 Ed. 4. But, ſaving the Opinion of the Book, I conceive the Law to be 

otherwiſe z becauſe the Inheritance of the Preſentment is (a) ſeveral, Sc. M 
(5) And if two Siſters be, and have an Advowſon which becometh void, 
the eldeſt Siſter ſhall have the firſt Preſentment ; and ſo the Huſband of the 
eldeſt Siſter (if he be Tenant by the Curteſy of the Advowſon) ſhall have the 
firſt Preſentment ; and the. Tenant in Dower ſhall have but the third Preſent- 
ment, Sc. 

(c) If the King have an Advowſon in Fee, which voids, and during the N 
Avoidance the King granteth the Advowſon in Fee, the King ſhall not pre- 
ſent to this Avoidance : But if the King have an Advowſon by reaſon of the 
Temporalties of a Biſhop, and dwing the Avoidance the King reſtore the Bi- 
ſhop the Temporalties, yet he ſhall preſent unto the Adyowlon, and not the 
Biſhop, for this Avoidance. 

(a) If the Heir ſue his Livery and hath it, yet the King ſhall preſent unto O 
an Advowſon which became void during the Time that the Advowſon and 
Land were in the King's Hands. (e) 

(J) If a Man be ſeiſed of an Advowſon in groſs or in Fee awpindant unto P 
a Manor, and the Advowſon void, and he dieth, his Executor ſhall preſent, 
and not the Heir, (g) becauſe it was a Chattel veſted and ſevered from the WW 
Manor. And if a Man be diſſeiſed of a Manor unto which an Advowlſon is 
appendant, and the Advowſon become void, the Diſſeiſee may preſent and 
But if R 
the Biſhop die, and the Advowſon happen void before his Death, the King 
ſhall preſent unto the ſame by reaſon of the TRE and not the Bi- 
ſhop's Executors. 8 Ed. 2. Preſentment 10. 39 Ed. 3. 21. | 
() So if a Man have a Manor unto which an Aareon is appendant in 8 
Fee, and the Chrarch void in the Feder; 8 He and the Father die, and 


his 


(a) But if the King! s Tenant dies, having has no Right of Seiſin, and afterwards there is 


Iſſue three Daughters under Age, the King 

ſhall have all the Preſentments. See 31 Ed. 3. 

Duare impedit 100. 38 H. 6. 9. 22 Ed. 4. 9. 
20 Ed. 3. Quare impedit 65. 45 Ed. 3. 12. 
4 H. 6. 40. | 

(6b) Vide Poft. 34. (O, P) 5 H. 5. 16. 
18 Ed. 3. 22. 

(c) Vide contra. Except there are ſpecial 
Words of the Avoidance. 16 H. 7. 8. Dyer 
282. 302. a. 348. a. and See accordant 
18 Ed. 3. 58. a. but contrary in the Caſe of a 
commen Perſon, 11 H. 4. 54. 6. and an A- 
voidance fallen is not grantable by a common 
Perſon. Dyer 283, 348. See Stamf. Prerog. 44. 
46 Ed. 3. Grants 50. 18 Ed. 3. 22, Oc. in 
Ma 

(4 ) Note ; If the King be ſeiſed of a Manor 
to which an Advowſon is appendant, whereto he 


an Oufter le main cum exitibus ; if an Avoidance 
happens in the mean Time, and the King has 
preſented, the Incumbent ſhall not be removed; 
but if he has not preſented, he ſhall have the 
Avoidance. See 5 Ed. 3. 6. 4 Ed. 3. 2. 
18 Ed. z. 21, 24 Ed. 3. 28, 29. 27 Ed. 3. 
81, $9. 39 L. 3. 21. | 

(e) See 18 Ed. 3.22. 46 Ed. 3: Grants 50. 
6 Ed. 2. Preſentments 9. 

J) See 21H. 7. 21. 44 EA. 363. 21H. 6 9. 
33 H. 6. 33. 9 Ed. 4. 39. 

(g) See 9 H. 6. 33. 4 Ed. 3.. 2. contra. 
9 Ed. 3. 21. contr. ſed 44 Ed. 3. accordant. 

(5) Note; Though the fix Months paſs in 


the Father's Life-time, the King ſhall have the 


Preſentment againſt the Biſhop, if the Church 


be not full. 18 Ed. 3. 21. 4. 29 Ed. 3. 8. 


Where the King grants the Advowlon to . 
til 
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'E And a Man ſhall have a Quare impedit of an Hermitage, and a Writ to 


Quare impedit. 79 
his Heir in Ward to the King, the King ſhall have the Preſentment. 
18 Fd. 3- 21. 27 Ed. 3. Eſtoppel 240. Contr. 39 Ed. 3. 21. 
T (a) Guardian in Socage of a Manor unto which an Advowſon is appendant, 
and the Church void, the Heir ſhall preſent, and not the Guardian, becauſe 
he cannot account for the ſame. 
V If the King grant unto an Abbot and his Succeſſors, that the Monks ſhall 
have the Temporalties during the Vacation; now if the Advowſon happen 17 Ed. 3. 51. 
void during the Vacation, the Monks ſhall preſent to the ſame. Mich. 30 
Ed. 3 
A The Preſentation to the Vicarage doth of common Right appertain unto 
the Parſon ; but he may grant the fame to another by Aſſent of the Patron Poſt. 34. 
and Ordinary. 
The Heir in Tail ſhall not have a Preſentment fallen in the Life of the 34 ] 
B Tenant in Tail, but the Executor of Tenant in Tail. (4) So the Ter- 
mor ſhall have the Preſentment which happeneth during the Term, although 
he hath not preſented during the Term to the Advowſon, &c. 
(e) The King may repeal his Nomination or Prefentation, but a common 7H. 4. 32. 
D Perfon cannot do ſo. And the King ſhall have a Writ unto a Biſhop to Dyer 260. 
induct one into a Prebend which the King hath given unto him ; and to give 1 = 1 
him a Seat in the Quire, and a Place in the Chapter-Houſe. Kelſey's Caſe. 


put him into corporal Poſſeſſion. 


F (4) If the King recover by Quare impedit, and afterwards ratify the Eſtate 


of the Incumbent ; yet at the next Avoidance the King ſhall prefent, becauſe 
his Recovery and judgment for him was not executed. T. 9 Ed. 3. In a 
free Chapel of the King, where the Dean ought to give. the Prebends, if he 
do not collate within fix Months unto them, then the King ſhall preſent by 
Lapſe to them as Ordinary. 

6 If an Advowſon be void by ſix Months, at which Time the King i is ſeiſed 
of the Temporalties of the Biſhoprick, the King ſhall preſent to this Ad vowſon, 
as the Biſhop ſhould do; and the King ſhall have a Quare impedit of the 
Sub-Deaconry of York, which voided when the Temporalties of the Archbi- 
ſhoprick were in the King's Hands; and the Writ ſhall be, That he permit 


im to preſent; and yet the King ſhall give this Sub-Deaconry by his Letters 


Patent. 


till his full Age, and the Church avoids, during ; 
the Term, and afterwards the Heir preſents, f 


and comes of full Age, before the Church is 
tull, the King ſhall have the Preſentment. 

(a] It ſeems, the Preſentment ought to be 
in the Name of the Heir, and yet a Guar- 
diary in a Quare impedit againſt him may make 


Title againſt the Stranger in Right of the Heir, 


and alſo have a Writ to the Biſhop thereupon, 
but he cannot maintain a Pare impedit. 29d. 3. 
5, 14, 22. 27 Ed. 3. 89. a. 8 Ed. 2. Pre- 
ſentment 10. 1 8 


(3) See g Ed. 3.10. 19 H. 6. 33. Perk. 21. 

(c) The King may repeal his Preſentment, 
although the Clerk be inſtituted, provided he 
be not inducted. 25 Ed. 3. 47. a. 38 E4d.3.49. 
But a common Perſon cannot repeal his Preſen- 
tation. Dyer 292. a. 

A Patron nevertheleſs may preſent ſeveral 
Perſons accumulatively, and there ſhall be Room 
for pleaſing the Biſhop. NI de Jure Pa- 
tronatus, cap. 1. See 14 Ed. 

(4) See a good Caſe that * herewith, 
19 K. 3-21. and ſee 9 Ed. 3. 20. 


Where 


80 


31 Ed. 3. 


6 Ed. 3. Qu. 


imp. 39. 


50 Ed. 3. 16. 


31 Ed. 3. 4. 


24 Ed. 3. 33. 


Br. Preſent- 


ment al Eg- 
hie 46. 


* 24 Ed. 3. 26. 


See Co. Lit. 


360. 


24 Ed. 3. 26. 


39 Ed. 3. 21. 


Ant. 33 N. 


Quare impedit. 

Where Partition is made betwixt Coparceners by Licence of the King of FI 
an Advowſon in a Court of Record, as in the Common Pleas, and afterwards 
the Coparcener who hath the next Turn dieth, her Heir within Age and in 
Ward to the King, and the Church void; the King ſhall have a Scire facias 
againſt the other Coparcener, &c. upon that Partition, and yet he was a 
Stranger to the Partition. g 

(a) If two Coparceners make Partition to preſent by Turns, although that I 
one of the Coparceners do afterwards uſurp upon the other Coparcener, 
and preſents in her Turn, that Preſentment ſhall not put her out of Poſſeſſion, 
but ſhe ſhall have her Turn when it falls again, and ſhall have a Quare im- 
pedit, or a Scire facias upon the Compoſition if it be upon Record, if ſhe 
be diſturbed for to preſent, Sc. I 8 5 
(2) If a Biſhop make a Collation, and before Induction or Inſtallation K. 
dieth, and the King ſeiſeth the Temporalties ; he ſhall have this Preſentment, 
becauſe that the Church is not full againſt the King, until the Parſon or Pre- 
bend be inſtalled or inducted. OE 

(c) If a Parſon have a Parſonage, and afterwards doth take another Bene- I. 
fice without Diſpenſation ; now the firſt Benefice is void, and the Patron 
thereof may preſent, for this Avoidance is called Ceſſion. 

(4) If in Time of Vacation of an Abbey or Priory, a Church happen M 
void, which is of the Patronage of the Abbot or Prior, and a Stranger doth 
uſurp and preſent thereunto ; this Uſurpation ſhall not prejudice the Succeſ- 
ſor *, but at the next Avoidance of the ſaid Church he may preſent, and 
have a Quare impedit ; but otherwiſe it is if an Uſurpation ſhall be had in the 
Time of his Predeceſſor, for that ſhall put the Succeſſor out of Poſſeſſion, if 
the ſix Months be paſt. 3 | = | 5 

If a Vicarage happen void, and before the Parſon preſent, he is made aN 
Biſhop, Sc. yet he ſhall preſent unto this Vicarage, becauſe it was a Chattel 


veſted in him. 


(e) The Founder of a Priory ſhall have a Quare impedit againſt the Sub- O 
prior and the Convent, if they diſturb him to preſent to an Advowſon 
which belongeth to the Houſe, if it void during the Vacation, where the 
Founder ought to have the Temporalties during the Vacation. P. g Ed. 3. 

If a Man traverſe an Office found of a Manor unto which an Advow- P 
ſon is appendant, and upon the Traverſe (F) the King leaſeth the Manor 


(a) See 12 Ed. 3. 9. 13 F. 8. 14. 22 £4.4.9. Biſhop, he is Parſon againſt every common Per- 
27 H. 8.111. Ne ſon before Induction, and has the Cure of Souls, 
(8) See 38 Ed. 3. 3, 4. And ſo it is of his and {hall have the Profits before Induction. 
Tenant who dies before his Clerk is inducted. 31 Ed. 3. 4. by Kirton and Moreton. (Sed Quæi e 
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38 Ed. 3.9. 4. If the King has a Preſenta- 
tion pro hae vice, and his Clerk dies after In- 
ſtitution, and before Induction, the King ſhall 
preſent. 18 EV. Dyer 348. | 

See per W. W. 22 H. 6. 27. 21 Ed. 4. 34. 
38 E. 2. 41. 11 H. 4. 91. LA 

(e) See 4 Co. 74. 6. 11 H. 4. 37, bo, 91. 


5 Ed. 3. 9 


4%) See Co. Lit. 263. l. f. 2. c. 5. 
If a Parſon be admitted and inſtituted by the 


per W. B. 

(e) The Patron of an Abbey preſentative 
brought a Quare impedit againſt the Superior 
(Subprior) and Convent. 11 Ed. 3. Quare in- 
pedit 157. 18 Ed. 3. 15. 

(/) For in that Caſe the Leaſe amounts to 
a Reſtitution, but if the King ſeizes a Priory 
alien, and leaſes the Priory to Farm durin 
the War, without mentioning the Advowſon, 
the King ſhall have it. 29 Ed z. 18. (or 98.) 


unto 
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Quare impedit. 85 


unto him who tendered the Traverſe without mentioning the Advowſon, and 
afterwards the Church void, he who tendered the Traverſe ſhall have the Pre- 5 Ed. 3 6. 
ſentment, if the Traverſe be found for him. 
If a Feme be aſſigned the third Part of a Manor unto which an Advowſon 
is appendant in Dower, ſhe ſhall have the third Preſentment. 
If the Patron be outlawed in Treſpaſs, and the Church void, the King ſhall 14 H. 6. 24. 
preſent, becauſe of the Outlawry (a). | | ng 4 


(a) (2) If a Feme purchaſe an Advowſon, and take a Huſband, and the gubed and 


Church void, and the Stranger doth preſent, and the Huſband ſuffer an Uſur- taketh Huf 


7 
U 


void, and the ſix Months pals and afterwards the King's Tenant dieth before Ante 33. R. 


pation, Cc. by this Uſurpation the Wife ſhall be out of Poſſeſſion after the band, the 
ſix Months paſt ; and ſhe ſhall be put to her Writ of Right of Advowſon, * x void, 
if ſhe have preſented before; and if ſhe have not preſented, ſhe is without CRT hy 
Recovery: But otherwiſe is it, if the Feme ſhall have an Ad vowſon by De- {ame ſhall veſt 
ſcent or by Courſe of Inheritance. the Right in 
If an Infant or a Feme Covert do not preſent within ſix Months, the Biſhop the Wile. 
may preſent for Lapſe (c). OT Px 
(c) One Joint-tenant, or Tenant in common, ſhall not have a Quare impedit 
for the Advowſon which they have in common, or in Jointure, if one of 
them preſent ſolely againſt his Companion. But if two (4) Coparceners can- 1 
not agree in the Preſentment, the eldeſt Siſter ſhall have the firſt Preſentment, 35 H. 8. 
and he who hath her Eſtate ſhall have the firſt Preſentment; and if he be di- 2 * 8883 
ſturbed by the other Coparcener, ſhe or he who hath her Eſtate ſhall have a ſcends c 5 
Quare impedit againſt the other (e) Siſter; and the Coparceners, and thoſe who Coparcenets, 


have their Eſtates, ſhall preſent as Coparceners ought to do, ſcil. the eldeſt one of full 


firſt, and then the middlemoſt, and then the third, and then the fourth, and Bey * 


ſo as they ſhall be of Age, c. Ape, the 

| | LIE Guardian 
marrieth the eldeſt, the Church void, he preſents in both their Names, the youngeſt cometh of Age. Some are of 
Opinion, that if they do not agree the eldeſt ſhall preſent, and it ſhall be her Turn: Others contrary. Oz. 


X If an Infant have a Manor unto which an Advowſon is appendant, and ſuf- 
fereth a (f) Uſurpation when the Church becometh void, and afterward at full Poſt. 35. M. 


Age grants the Manor in Fee, and afterwards the Church become void; the L 35: ] 
Infant ſhall preſent, and not the Feoffee of the Manor, for the Advowſon was 


ſevered by the Uſurpation; and yet the Infant may preſent to the ſame. 
If the King's Tenant hath Title to preſent unto an Advowſon, which is 18 Ed. 3. 21. 


{a) See 2647. pl. 71. 4E4d.6.58. 35H.6.63. J) See accordant adjudged, 16 Ed. 3. F. 
(5) 1 Ed. 2. Quare impedit 43. ante 31. I. Quare impedit 67. But contra by Danby, 33 H. 
We. 2. c. 5. 19 H. 6. 40. 22 H. 6. 26. 6. 13. in the like Caſe. Yet if the King was fo 
43 Ed. 3. 15. 22 Ed. 4.9. ſeiſed, and granted the Manor cum Advocatione, 


(e) Vide peſt. 3 5. 6 Ed. 4. 10. 27 H. 8. 11. at the next Turn the Grantee ſhall preſent ; per 
4 H. 6. 40. Cur. For it was not made diſappendant by the 


(4) See 9 Elix. 333. a. Bro. Preſentment al King's Uſurpation. | 
Egliſe 53, 34, 56, 40. See 16 Ed. 3. Bro. Preſentment 60. That an 


le) See Docker and Student 116. 6. ante 33. B. Infant may preſent, 
N the 


82 


20 Eliz. 11. 


Hare's Caſe, 


be ought to be 


inducted. 


Poſt. 48. II. 
1H. 7. 9. 
12 & 13 Ed. 


Quare impedit. 


the Biſhop 1 for Lapſe, his Heir within Age, and in Ward to the 


King, the Biſhop ſhall not preſent for Lapſe, but the King ſhall have this 


Preſentment by reaſon of the Wardſhip. P. 18 Ed. 3. 
If Tenant in Tail of a Manor, unto which an Advowſon is appendant, B 
diſcontinue the Manor in Fee with the Advowſon, and after the Diſcontinuor 
granteth the Advowſon unto another in Fee, and afterwards doth re- infeoff 
the Tenant in Tail of the Manor, who dieth ſeiſed of the Manor; his Heir 
all preſent unto the Advowſon, when it ſhall happen void: And if he be 
diſturbed, he ſhall have a Quare impedit, becauſe he is remitted unto the 
Manor, and hath not Remedy to come to the Adyowlon. 2g H 6. Quare 


zmpeait 79. 


The BR in a Quare impedit may ſue a Quare impedit againſt the C 
Plaintiff, if his Clerk be not admitted nor inſtituted. And if the Plaintiff's 
Clerk be inſtituted and inducted pendent the Writ, it ſhall not abate the Plain- 
tiff's Writ; but in that Caſe if the Defendant recover againſt the Plaintiff, he 
ſhall avoid the Plaintiff's Clerk; and ſo if the Defendant's Clerk be admitted 
pendent the Writ againſt him, if the Plaintiff recover, he ſhall avoid the De- 
fendant's Clerk: But if the Clerk of the Defendant were admitted and inſti- 
tuted at the Time of the Purchaſe of the Writ, and the Plaintiff purchaſe 
the Writ only againſt the Patron, not naming the Incumbent ; although the 
Plaintiff recover, he ſhall not avoid the Defendant's Clerk, becauſe he might 
have named him in the Quare impedit. 

If a Stranger do preſent unto an Abbey or Priory which is eligible by the D 
Convent, and his Clerk be inſtituted and inducted z quære how this Wrong 
may be after redrefſed and reformed. See 22 H. 6. 2.5, Cc. 

If a Man have a Chapel or Chantry which is donative by Letters Patent, E. 
and he (a) once preſent unto the Ordinary his Clerk to the Chantry, he ſhall 
never after collate, but ought to preſent unto the Biſhop; and if he do not 


_ preſent within fix Months, the Ordinary ſhall have Advantage of the Lapſe. 


See 22 H. 6. 26, Sc. 


A Preſentment made by a Stranger unto an Advowſon which is appropri- F 
ated unto an Abbey, be the Preſentment in the Time of Vacation, or in the 


Time of the Abbot, is void, although that the Clerk be inſtituted and in- 
ducted : But if the Abbot himſelf preſent unto the (5) Biſhop his Clerk to an 
Advowlſon which is appropriate to his Houſe, this Preſentment doth diſap- 


propriate the Advowſon, and make it preſentable after; and if he do not 


preſent within fix Months after every Avoidance, the Biſhop ſhall preſent for 

Lapſe. The Biſhop ought to preſent his Clerk for whom it is firſt found by 

a Jure Patronatus. See 34 1. 6. 39. G 
The Biſhop ſhall have the Advantage to preſent by Lapſe, where the IL 

Church doth become void by Reſignation | or Deprivation, without giving 


(a) It is otherwiſe if a Stranger does it alone. Inſtitution, &c. is a Diſappropriation. 11 H. 6. | 
22 H. 6. 25, 26. Vide poſt. 42. 3% $43.33 6. a8. 
00 So that it. lems the Preſentment without See Ploaud. 500, 501. Bro, Quare impedit 3 8, 
111. 38 H. 6. 39. 


1 (a) Notico 
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Quare impedit. 


(a) Notice thereof to the Patron. See 5 Ed. 4. 9. 14H. 7. 9. Bro. No- Dyer 293. e. 


tice, &c. 


83 


237. 


Where the Biſhop doth refuſe the Clerk of the Patron for Non- ability, or Doctor and 
for Crime, he ought for to give (a) Notice thereof to the Patron, otherwiſe Student 177. 
he ſhall not preſent for Lapſe ; but after the ſix Months paſt, the Patron ſhall 12 Elz. 
have a Writ to the Biſhop, if the Church do remain void, and the Biſhop hf. 


hath not collated thereunto. 


K The Chancellor of England ſhall preſent unto all the King's Churches which Seer 3 Ed.. 3. 


L 


are under the Sum of twenty Marks by the Year, which are in the King's 11 H. 4. 80. 


Gift, and in the Right of the Crown: But if the King hath them by any 3% Ed. 3. 3. 


other Title, then the Chancellor ſhall not preſent unto them. 


The Death of one Plaintiff, nor the Nonſuit of one Plaintiff, ſhall not abate Co. 10 Part, 


the Writ, but he ſhall be ſevered. 


TIS- . ..- | 
38 Ed. 3. 36, 


M Where an Infant hath an Advowſon by Deſcent, and the Church voideth, &. Lit ; 46.4. 

and he who hath Title paramount doth uſurp, and preſent unto the ſame 
Church, and the ſix Months do paſs; he is remitted by this Uſurpation, and 
the Infant out of Poſſeſſion, and without Remedy by that Uſurpation. 

If a Man hath an Advowſon, and the Church doth become void, and two 
Strangers do ſeverally preſent their Clerks to the Biſhop to that Ad vowſon; 
the Patron ſhall have divers Quare impedits againſt them, if he will, and ſhall 
have ſeveral Judgments, and ſhall recover ſeveral Damages for their ſeveral 


N 


O 


Preſentments and Wrongs done. 


If a Man maketh another his Proctor, to preſent unto all his Advowſons, 17 Ed. 3. 60. 
and to do ſeveral Things for him; if the Proctor preſent, as Proctor unto 


(a) Nor ſhall Lapſe devolve to the King with- 
out Notice. See alſo touching Notice, 7 Elix. 
Dyer 2. 5 Ed. 4. 9. 1 H. 7. 9. Bro. Notice 6 & 
29. and 14 H. 7. 21. A Diverſity where the 
Patron is a Layman, or not. Alſo 15 H. 7. A 
Diverſity where it is of a Matter whereof the 
Patron may take Notice, or not. | 

(Sir M. H.) Note; No Lapſe ſhall be without 
Notice, although that the Church be declared 
to be void, for that the Incumbent was mere 
Laicus. Dyer 293. Pickering's Caſe, in the Caſe 
of a Layman. In the Caſe of Death the ſix 


Months ſhall be computed from the Time of the 


Death, and where the Patron preſents, and the 
Biſhop refuſes for Non-ability, the Biſhop ought 
to give Notice of the ſix Months: Yet if the 
Patron does not preſent within ſix Months from 
the Time of the Death, (and in that Caſe, not 
from the Time of Notice of the Refuſal) the 
Lapſe ſhall incur. Dyer 327. 6. Cc. for the 
Church of Haughton. And ſee there, that No- 
tice ought to be given at the Church-Door, if 
the Patron cannot be perſonally found. Dyer 


346. Baron's Caſe. And for the Form of a 


publick Intimation of Deprivation for not read- 
ing the Articles, ſee Dyer 369. 
(Sir V. V.) The Statute 24 H. 8. of Reſi- 


Fitz. Quare 
impedit 68. 


dence, cap. 2. If one has a Benefice with Cure 
of eight Pounds Value, and takes another, the 


firſt ſhall be void as if he were dead. Here the 
Biſhop need not give Notice to the Patron, be- 
cauſe it is void by the Statute, by Dyer and Ve- 
ton; which Brown denied, and faid, That the 


Notice remained at Common Law, and by the 


Common Law the Biſhop ſhould give Notice of 
a Ceſiion where one had a Plurality, &c. 7 Elix. 
116. 


26 H. 8. If any ſpiritual Perſon be certified 
by the Biſhop into the Exchequer for Nonpay +» 
ment of Tithes, that ip/o fa#o the Church ſhall - 


be void. Here the Biſhop ſhall not give Notice 


to the Patron of this Avoidance, becauſe a newer 


Avoidance is given by the Statute, than was at 
the Common Law before, by Dyer and Yon, 


7 Eliz. which Brown expreſsly agreed, (denied) 


ut ſupra. 


i 


him, 


M 2 


See 11 Ed. 3. 
Quare imp. 


40 Ed. 3. 28. 
per Forteſcue. 


56 H. 7. 8. 
per Keble. 
39 H. 6. 25. 


15 Ed. 2. ſol. 


Quare impedit. 

him, unto an Advowfon unto which he hath Right to preſent in his own 
Right, that Preſentment ſhall put him out of Poſſeſſion of the Advowſon, 
and ſhall give the Poſſeſſion to the other, RA 

In a Quare impedit for the King, although the Defendant hath a Writ unto 
the Biſhop againſt the King, the King may have a new Quare impedit againſt 
him of the faid Avoidance, and make other Title. 

If Prior and Convent ought to chuſe the Abbot, and name him to the Pa- 
tron, and he to preſent him to the Biſhop, and they chuſe one for Abbot, and 
name him to the Patron, (a) and the Patron doth preſent another to the Bi- 
ſhop ; they may ſue in the ſpiritual Court for Remedy, as it is ſaid, H. 11 
Ed. 3. Tamen quære; for it ſeemeth they are enabled to ſue at the Common 
Law, as well as they are enabled to chuſe and name the Abbot. As the Prior 
of Weſtminſter and the Convent hath Power to fue their Abbot for an Advow- 
ſon. M. 20 Ed. 3. | 5 ; 

If the Diſturber preſent two or three Times within the ſix Months, yet a 


Quare impedit lieth againſt the Diſturber upon the firſt Preſentment, if he pur- 
chaſe the Writ within the fix Months. 1 N 0 

Where a Man doth recover in a Writ of Right of Ad vowſon, he ſhall pre- 
fent at the next Avoidance, and ſhall have a Quare impedit, without alledging 
any Prefentment in himſelf or his Anceſtors, but ſhall declare upon the Re- 
cord, (5) or may have a Scire facias upon the Recovery. And ſo may his 
Heir have a Scire facias upon that Recovery againſt the Heir of the other 
Party, at the next Avoidance after the Recovery; but not after, as it 
feemeth. . „„ * 

If a Man recover in a Quare impedit, he ſhall have a Scire facias againſt the 
Patron and the Incumbent who made Default, if he will ſue Execution of this 
Recovery (6). 

If Coparceners make Partition in the Chancery, or in the Common Pleas, ( 
to preſent by Turns, and afterwards a Stranger doth uſurp in their ſeveral 
Turns; yet after, when their Turns come, every of them may have a Scire 
facias upon this Partition againſt the (d) Stranger when his Turn cometh, to 
ſhew wherefore he ſhould not preſent, notwithſtanding the Uſurpation afore- 
ſaid. But otherwiſe it ſeemeth it is, if the Partition be of Record, then they 
ſhall be put to their Writ of Right by reaſon of this Uſurpation.— 


(a) Noe; In ſuch Caſe the Profits are to the 
Prior, and yet the Freehold is in the Abbot. 
20 Ed. 3. Non-ability 9. 14 H. 4. 10. ad- 
judged. 33 

%) See 13 Ed. 3. Scire facias 118. Where the 
Conuſee of a Fine of an Advowſon brought a Scire 
Facias at the next Avoidance againſt the Heir of 
the Conuſor, and held good without ſhewing any 
Preſentment. 

c) He ſhall have a Scire facias againſt the 
Heiz at the next Avoidance. 39 Ed. 3. 25. But 


the Heir ſhall not have a Scire facias on a Reco- 
very in a Quare impedit. 9 H. 6. 57. a. be- 
cauſe in the Quare impedit the Preſentment only 
is recoverable, and not the Ad vowſon. + 6H 
(4) Yet ſee the contrary 33 Ed. 3. Quare 
impedit 196. which. ſeems not to be Law; for 
there it was brought againſt an Eſtranger, and 
held, That though by ſuch Uſurpation he put 
the one Coparcener (whoſe Turn it was) out of 
Poſſeſſion ; yet it did not put the other out of 
Polleſhon. See 43 Ed. 3. 15. 22 Ed. 4. 9. 
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Spoliatiun. 

If Coparceners make Compoſition to preſent by Turns, (a) and a Stranger 
doth uſurp, and preſenteth in the Turn of one of them, yet if they will they 
may join in a Quare impedit againſt the Stranger, notwithſtanding the Compo- 
ſition. And after Compoſition to preſent by Turns, if they do preſent in 
common, they may well ſo do. But it ſeemeth by that, that the Compoſi- 


tion is waved; for if Coparceners (where one is within Age) make Compoſi- 
tion to preſent by Turns, and at full Age they preſent contrary to this Parti- 


tion, theſe Preſentments ſhall avoid the Partition made before. 


afterwards the Church becomes void, the younger by the ſecond Venter ſhall 


not preſent, nor have this Advowſon. But Devon faith, If a Man hath two 10 Ed. 3. 53. 
Daughters by divers Venters, and they enter, and make Partition to preſent 10 Aff. 17. 
by Turns, and one dieth without Heir, the other Siſter ſhall be her Heir: 

Which was granted. But after the Partition, if one Siſter hath preſented, and 
afterwards dieth without Heir, it ſeemeth her Siſter of the Half-Blood ſhall 


not be Heir unto her. | 7 
(5) If a Man be diſſeiſed of a Manor unto which an Advowſon is appen- 
dant, and the Diſſeiſor ſuffer an Uſurpation by a Stranger unto the Advow- 


ſon, and afterwards the Diſſeiſee doth re-enter into the Manor; he ſhall 


preſent unto the Advowſon when it doth become void, notwithſtanding ſuch 
Ulſurpation. | 


Spoliation. 


G THERE is a Manner of Suit called Spoliation, for the Fruits of a Church, 


or for the Church itfelf, which is to be ſued in the ſpiritual Court, and 
not in the temporal Court ; and therefore there is no Writ thereof in the Re- 


giſter. But it is good to be known what Perſon ſhall have that Suit, and 


againſt what Perſon it will lie, and for what Thing he ſhall ſue, and when he 
ſhall ſue, and in what Court. | 


E If the eldeſt Son by the firſt Venter preſent, and dieth without Heir, and 3 H. 7. 5:. 


II Soliation properly lieth for an Incumbent againſt another Incumbent, where 38 H. 6. 20. 


the Right of the Patronage doth not come in Debate: As if a Parſon be Forteſcue. 


created Biſhop, and hath a Diſpenſation to hold (c) his Rectory, and after- 


wards the Patron doth preſent another Incumbent, who is inſtituted and in- 
ducted ; now the Biſhop ſhall have a Spoliation againſt that Incumbent in the 


ſpiritual Court, becauſe he claimeth by one Patron, and the Right of the Pa- 26 H. 8. 3. 


tronage doth not come in Debate. 


And fo if a Parſon do accept of another Benefice, for which the Patron 38 H. 6. 20. 
_ preſents another Clerk, who is inſtituted and inducted ; now one of them ma 


fue a Spoliation againſt the other, and then it ſhall come in Debate, whether 


(a) Note; They may wave the Partition of (5) See 24 H. 6. 16. 33 H. 3.33. 3 H. 4. 
the Advowſon and the Allotment thereon, and 7, 8. See alſo 8 H. 6. 17. a. 14 H. 6. 15. 
preſent by a new Partition. 21 Ed. 3. 31. And ſo it is if a Diſſeiſor has preſented. 

13 Ed. 3. Quare impedit 58, 33 Ed. 3. Quare (c) Scil. By Force of his former Title, and 


he 


not in Commendam, 


86 FSpoliation. 


26 H. 8. 3. he hath Plurality or not. But if a Patron do preſent a Clerk unto an Ad- 
vowſon, who is inſtituted and inducted, and afterwards another Man doth 
ih preſent another Clerk to the ſame Advowſon, who is alſo inſtituted and in- 
1 ducted; there one of them ſhall not have a Spoliation againſt the other, if 
wy Fvioee after 51. 1. he diſturb him of the Church, or to take the Fruits thereof, becauſe the & | 
1 Right of the Patronage doth come in Debate in the ſpiritual Court, which 1 
of the Patrons hath a Right for to preſent : And therefore in that Caſe, if 5 
one of them ſue a Spoliation againſt the other, he ſhall have a Prohibition 
unto the ſpiritual Court, and no Conſultation ſhall bc granted for the Cauſe 
before ſaid. 
And if one Clerk, without any Preſentation, Inſtitution or Induction, do 1 
Poſt. 35. C. caſt another Perſon out of his Rectory, and taketh the Profits thereof, _ 
Parſon ſhall not have a Spoliation againſt him, but an Action of Treſpaſs ; 
mk 38 H. 6. 19. an Aſſiſe of Novel Diſſei/en ; for Spoliation doth not lie, if not againſt him ho. 
18 NT cometh to the Poſſeſſion of a Benefice, or unto the Fruits thereof, by the 
F : I WA . Courſe of the ſpiritual Law, ſcil. by Inſtitution, &c. fo that he have Colour 0 
to have it, and to be Parſon by the ſpiritual Law. 
So if a Prebend happen void, and the Biſhop collate thereunto, and be- _ 
fore Induction the Biſhop die, and the Temporalties come unto the King, I 
and afterwards he is inducted, and afterwards the King giveth the ſame by 
bis Letters Patent unto another Clerk, who 1s inſtituted and inducted ; the 
firſt Clerk ſhall have a Spoliation in the ſpiritual Court againſt the Preſentee 
of the King, becauſe the King ought to have removed him by Quare im pedit, 
= = not to have collated as he did. And there the Patronage doth come in 
FF ebate. 
nl [ 35. ] If an Abbot have a Manor into which an Advowſon is appendant in F ee, A 
M. 44 Ed. 3. and he doth appropriate the Advowſon to him and his Succeſſors, and after- 
33.7 2 wards leaſeth the Manor for one thouſand Years, and alſo. the Ad vowſon, and 
empedt . the Leſſee makes an Union of the Parſonage and the Vicarage, and preſents 
the Vicar unto the Ordinary as Parſon, Sc. by reaſon whereof the Abbot ſueth 

a Spoliation againſt the Vicar, and the Vicar ſueth a Prohibition; the Abbot 

ſhall not have a Conſultation upon the Matter ſhewed. By which it appeareth, 
that a Spoliation doth not lie for the Abbot in this Caſe ; for that the Right of 
the Patronage doth not come in Debate. | 
38 H. 6.19, And fo if an Abbot be Parſon imparſonee, and a Stranger preſent his B 
20, 28. Clerk to that Advowſon, who is inſtituted and inducted ; the Abbot ſhall not 
have a Spoliation againſt the Clerk, but an Action of Treſpaſs or Aſliſe, if he 
be ouſted; becauſe the Right of the Parſonage is to be tried. 

And 5 a Clerk obtain a Benefice by Proviſion, for which Cauſe the King C 
is to have the Preſentment for that Time, becauſe the very Patron did not 
preſent within the Time limited him by the Statute of 25 Ed. 3. and the King 

9 preſents to the Church his Clerk to the Ordinary ;. who is inſtituted, and be- ; 

fore Induction takes the Profits; he who is in by Provihon ſhall not have a 3 
Spoliation againſt him, becauſe he doth not come to the Poſſeſſion of the Fa 
Church by the ſpiritual Law, but as an Intruder and Treſpaſſer. But if the 


Preſentee of the King were inducted, then there is no Remedy for him who 
hath the Benefice by Proviſion, 
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A Clerk 


Ne admittas. 


D A Clerk had a Collation by the King unto a Chapel, and was put info Pof. 


E 


ſeſſion by the Sheriff, and afterwards the Clerk was ouſted by a Prior, Oc. 
in that Caſe he ſhall not have a Spoliation, but an Aſſiſe or Treſpaſs, &c. 

But it appeareth by the Regiſter, that one Parſon ſhall have a Spoliation 
againſt another Parſon, which have divers Patrons, Sc. if he be ſpoiled of 
any Tithes or Profits appertaining to his Church, which do not amount to 
the fourth Part of the Value of the Church, as before is ſaid. But if they do 
amount unto the fourth Part of the Church, then one Parſon ſhall not have 


a Spoliation againſt another Parſon, if they claim not of one Patronage, ſo that 


the Title of the Patronage doth not come in Debate; and then he ſhall have 


a Spoliation; and if the other ſue a Prohibition, Cc. he ſhall have a Conſul- 
tation. | +2 | 


Ne admittas. 


K Bp IS Writ of Ne admittas lieth for the Plaintiff in a Quare impedit : And 


the ſame is where one hath an Action (a) depending in the Common 


Pleas of Darrein Preſentment, or of Quare impedit, and he ſuppoſeth that the 


Biſhop will admit the Clerk of the Detendant pendent the Plea betwixt them; 
and he may ſue this Writ directed to the Biſhop. And this Writ ought to be 
ſued within the ſix Months after the Avoidance ; for after the ſix Months he 
ſhall not have this Writ, becauſe that then the Biſhop may preſent for Lapſe; 


33 Ed. 3. 
Quare impe- 
dit 194. 


Note; In 


and therefore it is in vain then for to ſue this Writ, becauſe that the Title to Marrow's 


preſent is then devolved unto the Biſhop : But the King may ſue this Writ Reading it is 
after the ſix Months, where he hath a Quare impedit depending, or Aſſiſe de holden, that 
Darrein Preſentment, becauſe that no Time runs againſt the King. 

But there is a Rule in the Regiſter, thus; I is to be noted, when the King accounted by 


28 Days, but 
according to 
the Caiendap 


Preſents in Right of his Crown, then Time runs againſt him. But that is not 
Law at this Day. | 
And the Writ of Ne admittas for the King is ſuch : 


G The King to the worſhipful Father in Chriſt W. by the ſame Grace Biſhop of 


Wincheſter, greeting: We prohibit you, that you admit not a Parſon to the 


_ Church: of I. which is void, as it is ſaid, and touching the Advowſon whereof a 


Suit is moved in our Court between us and A. or thus; between A. and B. until 
it ſhall have been diſcuſſed in the ſame Court, whether the Advozeſon of the ſame 


(a) In Darrein Preſentment the Plainti reco- ratur, and finds A. to be Patron, and thereupon: 
vered, and the Defendant brought a Writ of Er- admits his Clerk. And it ſeemed, 1. That the 
ror, and prayed a Ne admittas to the Biſhop: Ne admittas had made the Archdeacon a Di— 


But it was not granted. 17 Ed. 3. 5. {turber, if he had admitted, notwithſtanding 


Note; In a Quare impedit the Caſe was, J. the Jure Patronatus found for 4. 2. That the 
preſented to the Archdeacon of Richmond, who | Ne admittas to the Biſhop before the Appeal is 


is the Ordinary there, and B. procured a Ne ad- nothing to the Purpoſe. 3. That the Requeſt 


mittas to the Archdeacon, and eſpecially to the to the Party by the Biſhop to appeal to him 


Biſhop, who is his Superior; after which the made him a Diſturber, (guære hoc) notwith- 


Biſhop prayed A. to appeal to him, who does ſo ſtanding the Finding in the Jure Patronatus. 
accordingly ; and he inquires by a Faure Patro- 


Chu ch 


the ſix Months 
ſhall not be 


Months. 


Ne admittas. 


Church belongs to us or to the aforeſaid A. Or thus; In the ſame Court to which 
of them the Advowſon of the ſame Church belongs: Or thus; Between us by rea- 
fon of the Abbacy of S. being vacant and in our Hands, and H. Biſhop of Lin- 
coln, until it "fall have been diſcuſſed in our ſame Court, whether the Advowſon 
of the ſame Church belongs to us by reaſon of the Vacancy aforeſaid, or to the 
aforeſaid Biſhop. 

And it 5 that the Defendant may ſue this Writ as well as the Plain- 
tiff, if the Defendant do ſuppoſe that the Biſhop will admit the Clerk of the 
Plaintiff pendent the Writ. And this Writ of Ne admittas doth not lie, if the 
Plea be not depending in the King's Court by Quare impedit, or Aſſiſe of 


unto the Chief Juſtice of the Common Pleas, to certify the King in the Chan- 
cery, if there be any Pleas depending before him and his Companions by 
Writ betwixt ſuch and ſuch Perſons, c. And therefore it ſeemeth the Writ 
of Ne admittas ſhall not be granted before the King be certified in the Chan- 
cery, that ſuch Pleas of Quare impedit or Darrein Preſentment be there de- 
pending in the Common Pleas. But yet the Writ of Ne admittas may be 

anted out of the Chancery directed unto the Biſhop, that he do not admit, 
Sc. before the King be certified in the Chancery, that ſuch Plea of Quatre im- 
Pedit or Darrein Preſentment | is depending in the Common Pleas, then the Party 
grieved may require the Chief Juſtice to certify the King in his Chancery, 
that no ſuch Plea is depending there, and thereupon the Party eyes ſhall 
have ſuch Writ : 


The King to the worſbipful Father in Chriſt, &c. Although by our Writ we 


have prohibited you, that you ſhould not admit a Parſon to the Church of I. (as 
in the Writ of Ne admittas) nevertheleſs, becauſe it appears to us by the Certifi- 


cate of our beloved, &c. I. of S. that no Plea is depending in our Court before 


him and his Companions our Fuſtices of the Bench, between us and the before- 
mentioned W. touching the Advowſon aforeſaid, We command you, that you freely 
execute that which you ſhall know to appertain to your Office in jhis Matter, our 
Prohibition aforeſaid notwithſtanding. Witneſs, 8c. 

And when the Biſhop himſelf is Party and Diſturber, then the Form of the 
Writ of Ne admittas is as aforeſaid : We prohibit you that you admit not. Yet 
the Form of the Writ uſed to be, We prohibit you, that you collate not a Clerk” 
zo jbe Church, &c. which is void &c. 


Breve 


11 


Darrein Preſentment. And therefore there is a Writ in the Regiſter directed 
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Breve Epiſcopo ad admittendum Clericum *. 


B [© a Man do recover his Preſentation in the Common Pleas againſt the Bi- 7 H. 8. 32. 


ſhop, then he may have a Writ to the ſame Biſhop to admit his Clerk, or 8 H. 4. 22. 


| AW. 
unto the Metropolitan; and the Writ ſhall be ſuch: iſſue Ss. 


The King to the worſhipful Father in Chriſt, &c. Whereas the Prior of I. Sc. Metropolitan, 
in our Court hath recovered againſt us his Preſentation to the Vicarage of W. We if the Biſhop 
command you, that you admit a fit Perſon to the Vicarage aforeſaid upon the Pre- be Patty. 


ſentation of him the ſaid Prior, &c. Neben id ig 


C And if a Man recover againſt another than the Biſhop, then the Writ which claim as Pa- 


ſhall be made to the Biſhop, ſhall be thus: 

The King, &c. Whereas the Prior of, &c. in our Court, &c. hath recovered 
againſt I. P. &c. We command you, that notwithſtanding the Re-claim of the In * en 
aforeſaid I. P. you admit a fit Perſon upon the Preſentation of the aforeſaid Prior, Fx _ 


tronin8H.4, 


: 3 ; Defendant 
&c. And upon that he ſhall have an Alias and a Pluries, if the Biſhop do giſclaims, 
not execute the Writ, and an Attachment againſt the Biſhop, it need be. there the 
| | 5 Plaintiff ſhall 


have a Writ to the Biſhop Contra in Diſclaimer in a Writ of Right of Advowſon. 6 Ed. 3. 7, Error 78. The 
Reaſon is, becauſe he cannot remove his Clerk after the fix Months paſt. 


D But if the King do recover in the Common Pleas any Prebendary, or Sub- 


deanery, or Dignity againſt the Biſhop, and giveth the ſame by his Letters 
Patent unto another Clerk; the Clerk ſhall ſhew the Letters Patent in the 
Common Pleas, and thereupon ſhall have a Writ unto the Biſhop to admit 
him, and to induct him. And if the Clerk die before he be admitted and 
inducted, and the King giveth the ſame by other Letters Patent unto another 
Clerk; that Clerk ſhall have a Writ out of the Chancery directed unto the 
Juſtices of the Common Pleas, reciting the Recovery, and how that the 


other Clerk died before he was admitted, and how that he hath granted the 


ſame to this Clerk by his Letters Patent, commanding the Juſtices” that they 


ſend another Writ to the Biſhop, that he admit this Clerk, notwithſtanding 


the King's Collation before made unto the other Clerk. 


— 


* V. M.) If one pleads in Abatement of the 


Writ, and does not make Title, he ſhall not 
have a Writ to the Biſhop, &c. held by the Ju- 

ſtices, 43 Ed. 3. 25. | | | 
(M. H.) Note; This Writ is expreſsly judi- 


cial, and therefore ſhall iſſue out of the Place 


where the Record is; if Judgment be given at 
the Ni prius, the Juſtices of Niſi prius ſhall 
award the Writ to the Biſhop : (Yet it ſeems this 


Writ is not returnable.) And when it appears, 


that the Record is ſent into B. C. it ſhall iſſue 


from thence. Dyer 194. 
Note; In a Quare impedit againſt the Arch- 
biſhop of York, if he be found a Diſturber, 


the Writ ſhall iſſue to the Archbiſbop of Can- 


terbury to admit the Clerk; per Curl. Dyer 
327, 328. See Dyer 76, 77. 19 Ed. 3. Quare 
impedit 153. 
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per Curiam, 


90 Breve Epiſcopo ad admittendum Clericum. 


11 H. 4. 71. (a) In a Quare impedit betwixt two Strangers, if there doth appear to the E. 
_ and Court a Title for the King, they ſhall award a Writ unto the Biſhop for the 


21 Ed. 4. 3. King. 


Church be void, the Patron may pray a Writ unto the Biſhop, and ſhall have 
it; and if the Church be void when the Writ cometh to the Biſhop, (c) the 
1 8 Biſhop | is bound to admit his Clerk. And in Reaſon the ſame Law is, if the 
11H.6, 5. Patron after the ſix Months preſent unto the Biſhop, if the Church be then 
contra where Void, the Biſhop is bound to admit his Clerk. 


there is Fault 4 ) And a Quare impedit ſhall be ſued againſt a Sab-Prior, Cc. for Difcur- G 


in the Count. bance of the Patron. Trin. 31 Ed. 1. 


7 H. 6. 15. (e) Where the Writ abateth for Form or falle Latin, the Defendant ſhall H 


1% % ifche Dot have a Writ to the Biſhop. If the Patron who is Defendant make De- 
Patron hag fault at the Diſtreſs, and the Incumbent abate the Writ by Plea, a Writ unto 


appeared, and the Biſhop ſhall not be awarded for the Patron, becauſe he made Default. 
the Incumbent 


made Default, in 7 H. 6. 37- 14 H. 4- 16. * Pleas of the Incumbent, a Writ awarded to the Biſhop. 


10 H. 6. 4. f. (J) In a Quare impedit againft the Biſhop and others, all made Default but I 


the Biſhop, and the Plaintiff had not a Writ unto the Biſhop againſt the others, 
until he had counted againſt the Biſhop. 


33 H. 6. i. (g) If the Plaintiff be Nonſuit, the Defendant ſhall not have a Writ unto K 


_ 6. 44+ the Biſhop before he hath made Title to the Advowſon. 

. 

31 H. 6. 14. 38 H. 6. 14. 34 H. 6. as 11H.6.8. Note; And there the Writ was brought by two Coparce- 
ners 1 the third, and others. 


* 4. 6. (B) Where the Defendant claimeth the Advowſon as Parſon imparſonee, * 
= . ke : although it be found for the . he {hall not have a Writ to the 
fhall have a Biſhop. 


Writ to the © 028 
Biſhop upon inſufficient Plea. 21 IT. 6, 36. Aid. 33 H. 6. x. 


(4) See accordant 21 Ed. 4. 3.6. per Choke. (f) Vide 10 . 6. f. 11 E. 6. 8. 228.6. 
71 H. 4. 71. per Hanif. and % 1 ſhall iſſue, if 44. 26 H. 6. 
it be found againſt the King in a Quare impedit; (] See 2 H. 6. 5. 26 H. 6. & infraN. 


(5) If a Man do recover an Advowſon, and the fix Months paſs, yet if the F 


, 2; 773 


and yet if the Right appears for the King on a 
ſpecial Verdict, he fhall not have a Writ to the 
Biſhop. Rex werfus Epiſc” Roffen'. See 4 Elix. 
243- 16 H. 7. 12. F. Brief al We 13. 
Bro. 86. 44 Ed. 3. 10 Stamf. 9 

Nite ;. On this Writ there lies 4 45 ias, Plu- 
rzes and Attachment, and thereon the Parties ſhall 
plead, as in a Non admiſit. ©, 121. 

(5) Ante B. and 3 5. 11 H. 4. 80. 

(e) Doctor and OE 125. 13 Ed. 4. 3. 

(4) AH. 4. 1. 

te) Vide M. 88 and 13 H. 4. 7. 


(% See a Writ to the Biſhop by the Defen- 


dant, where the Plaintiff had diſcontinued his 
Suit, as if he be eſſoined, where he had an At- 
torney, Cc. 14H. 4. 12. The Writ went to 
the Bifiop on a Title made where the Writ 
abated, 9 H. 5. 11. If the Defendant ſays he 
has (no) Title to the Church within the fame 
Biſhoprick, he may have a Writ to the Bithop. 
Quœre 8 H. 6. 37. 9 H. 6. 17. AWrit went 
to the Biſhop on a Title made for the Defen- 
dant, where the Writ abated. 11 H. 6. 53. 
3i H. 6. 25. 


(%) Where 


Breve Epiſcopo ad admittendum Clericum. 91 


M (a) Where the Writ abateth for Miſnomer, or for Inſufficiency, the Defen- 
dant ſhall not have a Writ to the Biſhop. 
N () If the Defendant do not appear at the Diſtreſs returned againſt him, 
the Plaintiff ſhall have a Writ to the Biſhop without (c) making Title, Vide 
upra K. 
0 790 "if the Sheriff return 1 upon a re impedit, That the Plaintiff hath not found 
Pledoes, then the Plaintiff may find Pledges in the Common Pleas, and ſhall 
have a new Quare impedit in the Common Pleas : and if the Sheriff return 2 H. 5. 
upon that Writ tarde, and the Defendant appear, and the Plaintiff be called 
and appeareth not, the Defendant ſhall not have a Writ to the Biſhop, be- 
cauſe that no Writ is ſerved againſt the Defendant. 
P Where the Plaintiff recovereth by Verdict in a Quare impedit, and it is 11 H. 4. 80. 
EE found by the ſame Verdict that the fix Months are paſt, and that the Metro- 
== politan hath preſented, whereas the Ordinary ought to have preſented, c. 
= and that the Year is now paſt, Fc. yet the Plaintiff ſhall have a Writ to the 
Bilhop. See 38 Ed. 3. 12. 
fa Man recover againſt a Biſhop, he may have a Writ to the ſame (4) 7 H. 4. 37. 
Biſhop, or unto his Vicar General, if he be out of the Realm, or unto the 
Metropolitan. 
R A Man ſued divers Quare impedits againſt the Biſhop, and he was Nonſuit 12 R. 2. 
in all but one Writ; the Defendant had not a Writ to the Biſhop until that 
Writ was determined. 
S le) In a Quare impedit the Defendant pleaded to Iſſue, and after made De- 2 H. 4. 1. 
fault, and a Writ was awarded unto the Biſhop for the Plaintiff. 
T le) At the Diſtringas returned againſt the Defendant, he comes, and hath [ 39. * 
Day by the Prayer of the Parties, and afterwards makes Default; ; the Plain- 
riff ſhall not have a vers to the Biſhop, but a new Diſtringas. Vide ſu- 
Pra N. 
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ſhall not afterwards reſort to have a Writ to the 
Biſhop, or to the Biſhop's Vicar, if he be out of 


(a) Vide ſupra H. 21 H. 6. 56. 11 H. 6. 3. 
Where it ſhall abate for falſe Latin, ſee 14 H. 4. 
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But if he appears at the Grand Diſtreſs, and 
after makes Default, a Diſtringas ſhall iſſue, and 
then a Writ to the Biſhop. 13 Ed. 3. Brief al 
Eve/que 19. and although Ni be returned on 


every Part of the Proceſs, wiz. on the Summons, 


Attackment and Diſtreſs, yet the Plaintiff ſhall 
have a Writ to the Biſhop. 12 H. 4.4. 21 H. 
6. 56. 11 H. 6. 3. 

8 And ſo have a Writ of Inquiry of Da- 
mages. 24 Ed. 3. 37. yet ſee 12 H. 4. where 
no Writ ſhall iſſue. 

4) See 16 Ed. 3. Quare non admiſit 3. But 
'f he has once a Wii to the Metropolitan, he 


tt. $1.6 3. 138. 6: x5; the Realm. 38 Ed. 3. 12. But in that Caſe he 
() Vide ſupra H. 21 H. 6. 56. 117, 6. 3. has a Sicut alias to the Metropolitan, and yet 
27 H. 6. 12. Note; the Biſhop was never found a Diſturber. 


See 38 Ed. 3. 22. The Metropolitan returned, 
that it was out of his juriſdiction, and now the 
Plaintiff prayed a Writ to the Vicar of the Bi- 
ſhop, for that he was out of the Realm, and 
could not have it, becauſe it did not ſo appear 
by the Certificate, | 

(e) Nete; The Defendant came at the Grand 
Diſtreſs, and pleaded to the Inqueſt. Contra, 
where he comes not at the Pone per vadios, Wc. 
16 Ed. 3. Brief al Eveſque 18. See 8 Ed. 2. 
Quare impedit 168. 16 Ed. 3. pl. 17. 13 Ed. 
3. pl. 19. Brief al Eveſque 19. See 2 Hl. 4- 1. 
accordant to the Diverſity. 


N 2 (a) In 


90 Breve Epiſcopo ad admittendum Clericum. 


11H.4. 71. (a) In a Quare impedit betwixt two Strangers, if there doth appear to the E. 
_— and Court a Title for the King, they ſhall award a Writ unto the Biſhop for the 
King. 

r (b) If a Man do recover an Advowſon, and the fix Months paſs, yet if the F 
Church be void, the Patron may pray a Writ unto the Biſhop, and ſhall have 
it; and if the Church be void when the Writ cometh to the Biſhop, (c) the 

. . . Biſhop is bound to admit his Clerk. And in Reaſon the ſame Law is, if the 

art, 6 5. Patron after the fix Months preſent unto the Biſhop, if the Church be then 


void, the Biſhop is bound to admit his Clerk. 
4 ) And a Quare impedit ſhall be ſued againſt a Sab-Prior, Cc. for Diftur- 8 
bance of the Patron. Trin. 31 Ed. 1. 

(e) Where the Writ abateth for Form or falſe Latin, the Defendant ſhall H 
e ifche not have a Writ to the Biſhop. If the Patron who is Defendant make Pe- 
Patron had fault at the Diſtreſs, and the Incumbent abate the Writ by Plea, a Writ unto 


appeared, and the Biſhop ſhall not be awarded for the Patron, becauſe he made Default. 
the Incumbent 


made Default, in 7 H. 6. 37- 14 H. 4. 16. upon Pleas of the Incumbent, a Writ awarded to the Biſhop. 


contra Where 
there is Fault 
in the Count. 


7 H. 6. LI 
per Curiam, 


70 H. 6. 4. f. (f) In a Quare impedit againſt the Biſhop and others, all made Default but I 
the Biſhop, and the Plaintiff had not a Writ unto the Biſhop again the others, 
until he had counted againſt the Biſhop. 

33 H. 6. i. 


(g) If the Plaintiff be Nonſuit, the Defendant ſhall not have a Writ unto K 
= 5. 0.44. as Biſhop before he hath made Title to the Advowſon. 
. 
31. H. 6. 14. 38 H. 6. 14. 34H. 6. 44. 1811.8. 8. h And there de Wri ws brughe h wo cer 
ners againſt the third, and others. 
_ 1 (5) Where the Defendant claimeth the Adee as Parſon imparſonee, L. 


the Plaintiff although it be found for the * he ſhall not | have a Writ to the 
fhall have a Biſhop. 
Writ to the 


Biſhop upon inſufficient Plea. 21 II. 6. 36. Aid. 33 H. 6. x. 


(a) See See accordant 21 Ed. 4. 3.6. per Choke. 


11 H. 6. 8. 22 H. 6. 
71 H. 4. 71. per Hanif. and fo it ſhall iſſue, if 


(f) ie 10 E. 6. 4. 
44. 26 H. 6. 


it be found againſt the King in a Quare impedit ; 


and yet if the Right appears for the King on a 


ſpecial Verdict, he fhall not have a Writ to the 
Biſhop. Rex werfus Epiſc” Roffen'. See 4 Elix. 
243. 16 H. 7. 12. F. Brief al W 13. 
Bro. 86. 44 Ed. 3. 10. Stamf. 9 


Note; On this Writ there lies 2 Ilias, Plu- 


ries and Attachment, and thereon the Parties ſhall 
plead, as in a Non admiſit. Q. 121. 
(5) Ante B. and 35. 11 H. 4. 8&. 
(c) Doctor and eee 125. 13 Ed. 4. 3. 
(a) 14 H. 4+ 1 
0 Vide M. 1 and 13 H. 4. = 


(g) See 2 H. 6. 5. 26 H. 6. & infra N. 
(+) See a Writ to the Biſhop by the Defen- 


dant, Where the Plaintiff had diſcontinued his 


Suit, as if he be eſſoined, 
torney, &c. 


where he had an At- 
14 H. 4. 12. The Writ went to 


the Biftop on a Title made where the Writ 
If the Defendant ſays he 


abated. 9 H. 5. 11. 
has (no) Title to the Church within the ſame 
Biſhoprick, he may have a Writ to the Biſhop. 
Quœre 8 H. 6. 37. 9 H. 6. 17. AWrit went 
to the Biſhop on a Title made for the Defen- 
dant, where the Writ abated. 11 H. 6. 53. 
31 HJ. 6. 25, . 


(a) Where 


M 
N 


O 
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Breve Epiſcopo ad admittendum Clericum. 


(a) Where the Writ abateth for Miſnomer, or for Inſufficiency, the Defen- 
dart ſhall not have a Writ to the Biſhop. 

() If the Defendant do not appear at the Diſtreſs returned againſt him, 
the Plaintiff ſhall have a Writ to the Biſhop without (c) making Title, Vide 


ſupra K. 


If the Sheriff return upon a Dare impedit, That the Plaintiff hath not found 
Pledges, then the Plaintiff may find Pledges in the Common Pleas, and ſhall 
have a new Quare impedit in the Common Pleas; and if the Sheriff return 2 H. 5. 3. 

upon that Writ tarde, and the Defendant appear, and the Plaintiff be called 
and appeareth not, the Defendant ſhall not have a Writ to the Biſhop, be- 


cauſe that no Writ is ſerved againſt the Defendant. 
Where the Plaintiff recovereth by Verdict in a 


found by the ſame Verdict that the fix Months are paſt, and that the Metro- 
politan hath preſented, whereas the Ordinary ought to have preſented, Cc. 
and that the Year is now paſt, &c. yet the Plaintiff ſhall have a Writ to the 


Biſhop. See 38 Ed. 3. 12. 


OL 


Duare impedit, and it is 11 H. 4. 80. 


Q If a Man recover againſt a Biſhop, he may have a Writ to the ſame (4) 7 H. 4. 37. 
Biſhop, or unto his Vicar General, it he be out of the Realm, or unto the 


Metropolitan. 


R A Man ſued divers Quare impedits againſt the Biſhop, and he was Nonſuit 12 R. 2. 
in all but one Writ; the Defendant had not a Writ to the Biſhop until that 


8 
F 


27 H.6.1 


Writ was determined. 


(e) In a Quare impedit the Defendant pleaded to Iſſue, and after made De- 2 H. 4. l. 
fault, and a Writ was awarded unto the Biſhop for the Plaintiff. 
(e) At the Diſtringas returned againſt the Defendant, he comes, and hath [ 39. 


Day by the Prayer of the Parties, and afterwards makes Detault ; 


the Plain- 


riff ſhall not have a Writ to the Biſhop, but a new Diſringas. Vide ſu- 


Tf N. 


(a) Vide ſupra H. 21 H. 6. 56. 11 H. 6. 3. 
un it ſhall —_ for falſe Latin, ſee 14 H. 4. 
3 H. 6 3. 13 H. 6. 15. 

— Vide pre 21 H. 6. 55. 11 H. 6. 3. 

But if 1 appears at the Grand Diſtreſs, and 
after makes Default, a Diſtringas ſhall iſſue, and 
then a Writ to the Biſhop. 13 Ed. 3. Brief al 


Esveſue 19. and although NiZi/ be returned on 


every Part of the Proceſs, iz. on the Summons, 
Attackment and Diſtreſs, yet the Plaintiff ſhall 
have a Writ to the Biſhop. 12 H. 4:4 21H, 
6. 56. 11 H. 6. 3. 

(e) And ſo have a Writ of Inquiry of Da- 
mages. 24 £4. 3. 37. yet ee 12 H. 4. where 
no Writ ſhall iſſue. 

4) See 16 Ed. 3. Quare non admiſit 3. But 
if he has once a Wii to the Metropolitan, he 


ſhall not afterwards reſort to have a Writ to the 


Biſhop, or to the Biſhop's Vicar, if he be out of 
the Realm. 
has a Sicut alias to the Metropolitan, and yet 


38 £4.3.12. But in that Caſe he 


Note; the Biſhop was never found a Diſturber. 
See 38 Ed. 3. 22. The Metropolitan returned, 
that it was out of his juriſdiction, and now the 
Plaintiff prayed a Writ to the Vicar of the Bi- 
ſhop, for that he was out of the Realm, and 


could not have it, becauſe it did not ſo appear 


by the Certificate. 

(e) Note; The Defendant came at the Grand 
Diſtreſs, and pleaded to the Inqueſt. Contra, 
where he comes not at the Pone per vadios, Wc. 
16 Ed. 3. Brief al Eveſque 18. See 8 Ed. 2. 

are impedit 168. 16 Ed. 3. pl. 17. 13 Ed. 

3. pl. 19. Brief al Eveſque 19. See 2 H. 4. 1. 
3 to the Diverſity. 


N 2 (a) In 


14 H. 5. 10. 


10 Ed. 3. 19. 


Breve Epiſcopo ad admittendum Clericum. 


(a) In a 
and afterwards the Plaintiff is Nonſuit; 
for the Defendant only, and not for the others. 

(5 At the Diſtreſs returned againſt two, one appeareth, 
and oE1. b. 15. maketh Default; the Plaintiff ſhall have a Writ to the Biſhop (c) againſt him 


who made Default; 


a Writ to the Biſhop ſhall be awarded 


and the other 


and yet it may be, that the other Defendant may bar 


the Plaintiff; and it is fo uſed at this Day : But the contrary was adjudged, 


II. 7 Ed. 3. for the Cauſe before ſaid. 


Quare impedit the Defendant maketh Title for himſelf and others, A 


B 


In a Darrein Preſentment betwixt two Strangers, the Aſſiſe found a Title for C 


13 Ed. 3. pl. ao. another Stranger; who was not Party to the Writ; he ſhall have a Writ (4) 


awarded to the Biſhop for him, although he were not Party to the 1 85 
becauſe that the Writ is, What Patron preſented laſt, &c. 

Where a Man hath a Quare impedit againſt one, and the Defendant hath a 
Darrein Preſentment againſt the Plaintiff, and recovereth in the Darrein Pre- 
ſentment, and the Plaintiff is Nonſuit in the Quare impedit, the Defendant ſhall 
have two Judgments againſt the Plaintiff, to have a Writ unto the Biſhop in 
both Actions; and two Writs ſhall be awarded to inquire of the ! ; 
but he ſhall not render double Damages for one Diſturbance. 


When a Man ſueth a 


Quare impedit againſt another, and after pendent the 


Suit he ſueth Ne admittas to the Biſhop, Sc. and afterwards they agree to 
preſent in common by Turns to that Advowſon ; then he ſhall have a ſpecial 
Writ out of the Chancery unto the Biſhop, to admit him who ought, by the 


Accord and Compoſition, to preſent at the firſt Turn to that Avoidance. But 


firſt the King ought to ſend a Certiorari unto the Juſtices of the Common 


Pleas, to certify 


in the Chancery of the Accord there; and upon that Certi- 


ficate the King ſhall ſend his Writ unto the Biſhop to admit his Clerk, who 


by the Accord ought to have the firſt Preſentment and Turn. 


of the Writ in the Regiſter is ſuch : 


The King to the Worſhipful, &c. Whereas 


by our Writ u we lately prohibited you, 


that you ſhould not admit a Parſon, &c. of the ſame third Part of the Advowſon, 
and afterwards at the Proſecution of them the ſaid E. and M. ſuggeſting to us, 
that it was agreed between them in this Manner, that the aforeſaid E. ſhould 
. bis Clerk to the ſaid third Part for this Turn, and the aforeſaid M. upon 


(a) See 13 Ed. 3. Brief al Eveſque 25. ac- 
cordant. See alſo for this 11 H 6.8. A. B. 
and C. Parceners brought a Quare impedit againſt 
C. who ſevered, and afterwards A. and B. were 
nonſuited; C. ſhall not have a Writ to the Bi- 
ſhop without Title ſhewn, and yet on the T:tic 
ſhewn, the Title would appear for the Plaintiff. 
See 13 Ed. 3. pl. 20 and 25. 

(5) See 13 Ed. 3. pl. 21, and ante. 

11 See accordant 13 Ed. 3. Brief al Eveſhue 

Lib. Entry. Quare impedit in Judgment 4. 
2 507. But a Ce/et executio quoad Breve, Wc. 
guouſque Vide contra 7 Ed. 3. 4. (Expreſsly) 


in a Writ againſt the Biſhop and others: Where 


the Biſhop diſclaims, the Plaintiff ſhall have a 


Writ to the Biſhop; /ed ceſſet executio quouſque 


placitum, & c. See 17 Ed. 3. Brew. al Eveſque 
58. If the King brings a 2uare impedit againſt 
B. and another Quare impedit againſt B. and C. 
and B. comes in, & non poteſi dedicere, the firſt 
Writ to the Biſhop ſhall proceed for the King 


- notwithſtanding ; for it is an Original, 


(4) See accordant Bracton 248. where the 
Alliſe is taken per modum A/Ji/#, and not per 
modum Furatz. See alſo accordant 13 Ed. z. 
Brew. al Eve/que 20. by Alar. and 17 Ed. 3- 22. 
by Wing. | 


the 


And the F orm 


Prohibition. 
the next Avoidance ſhall preſent his Clerk, as by certain Writings indented, abs 
between them, and ſealed with their Seals, and ſhewn before us in our Chancery, 


fully appears, and that they have ſued unto you, earneſtly praying that you, in 


whoſe Power it is, would admit the Clerk of him the ſaid E. for this Turn, to the 
ſaid third Part; nevertheleſs that you, aſſerting that your Hands are tied up by 


' Pretence of our [aid Prohibition, have refuſed to admit the Clerk of him the ſaid 


11 


FE. And they beſeeching us that we would cauſe to be provided for them a fit and 
appoſite Remedy in this Behalf, that the Collation of the aforeſaid third Part for 
this Turn may not devolve to you by Lapſe of Time, which nearly approaches, as 


10 1s ſaid; We commanded our beloved and faithful R. of N. that be ſhould there- 


upon certify to us in cur Chancery, under his Seal, diſtintily and openly, the Cog- 
nizances which the before-mentioned E. and M. willingly made before him, viz. 
whether they had agreed upon the Right of preſenting to the third Part in Man- 
ner aforeſaid, and if the ſaid M. was willing that the Clerk preſented by him the 
ſaid E. to the ſame third Part ſhould, for this Turn, be admitted and received to 
the ſame, and if the ſaid Writings be the Deeds of them the ſaid E. and M. 


And becauſe the before- mentioned R. at our Command, hath certified that it is 


agreed between the before-mentioned E. and M. that the aforeſaid E. for this pre- 
ſent Avoidance, ſhall preſent his Clerk to the ſaid third Part, and the aforeſaid M. 
at the next Avoidance following, and ſo the aforeſaid E. and M. and their Heirs, 
all alternately for ever preſent to the aforeſaid third Part; and that the ſaid 
Agreement might be firmly obſerved, the aforeſaid Writings were made between the 
Parties aforeſaid : We command you, that you admit a fit Perſon to the third Part 
aforeſaid upon the Preſentation of the before-mentionea E. for this Turn, and that 


you further execute what belongs to your Office in 1515 Behaif ( notwithſtanding our 
Prohibition afereſaid). Witneſs, &c. 


(a) By this Writ it ſeemeth a Man ſhall have a Quare impedit quod permittat 40 * 3. . 
50 Eg. 3. 26. 


ipſum preſentare ad tertiam partem Eccleſæ; and it ſeemeth to ſtand with 
Reaſon ; for a Conſolidation may be made of three Advowlſons, and every Pa- 
tron to preſent by Turn, and then every one hath Right but to a third Part. 


Prohibition and Inhibition. 


HERE are divers Manners of Prohibitions and Inhibitions, and they See poſt. Con 
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31 H. 3 


may be directed as well unto the Temporal Court as unto the Spiritual en. 


Court. And one Writ in the Regiſter is, where a Man ſueth a Præcipe in 
Capite againſt another in the Common Pleas, of Lands or Tenements which 
are not holden of the King, but of another Lord ; then the Lord of whom 
the Lands are ſo holden may ſue this Writ directed to the Juſtices of the 


Common Pleas, commanding them, that if it do appear unto them that the 


{a) See the Writ in caſe of a Conſolidation, Caſe they are not Moieties, but each has the 
where each Party has preſented by Turns; 2uod Intirety in his Turn. But it is otherwiſe of a 
permittat eum þpreſentare ad Eccleſiam, Dyer 2 259 Compoſition between Parceners. 5 Co. 102. 
and 78. Note; It is there held, that in this Wind/or's Caſe. | 

Lands 


Prohibition. 


Lands are not holden of the King, Sc. but immediately of another, that they 
do not (a) meddle with the Conuſance of that Plea, but that they bid the 
Party ſue his Writ of Right Patent, F it ſhall ſeem expedient to him. And in 
a Writ of Right, if the Tenant vouch a Foreigner to Warranty, the Tenant 

{ 40. ] ſhall have a Writ of Super/edzas directed to the Bailiffs of the ſame Court, to 
ſurceaſe the Plea, until the Warranty be determined; and if the Bailiffs will 
not ſurceaſe for that Writ, then the Tenant ſhall have another Writ of Inhi- 
bition directed unto the Sheriff, that he go unto the ſaid Court; and to inhibit 
the Bailiffs, that they do not proceed in the Plea until the Warranty be deter- 
mined, c. And if they will not ſurceaſe for that Writ, then the Tenant 
ſhall have Attachment againſt the Bailiffs directed unto the Sheriff, returnable 
in the Common Pleas or King's Bench. 

A Prohibition may be directed unto the Sheriff at the Suit of the Tenant, A 
that he do not hold Plea in a Writ of Right, unleſs Battel ſhall be there- 
upon waged, becauſe that the Tenant hath put himſelf upon the Grand Aſſiſe. 

And a Man may have a Writ of Prohibition directed unto the Sheriff, to B 
go unto the Lord's Court, and to inhibit the Bailiffs, that they do not hold 
Plea in the Lord's Court of a Houſe, &c. be!ween A. Demandant, and B. Te- 
nant. And he may have another Writ unto the Sheriff, to prohibit the Lord 
himſelf, that he do not hold the Plea, &c. 

And alſo the Tenant may have another Prohibition directed to the Sheriff, | © 
to prohibit the Bailiffs of the Biſhoprick of the Hundred of F. that they do 
not hold Plea in the ſaid Hundred be/ween A. Demandant, and B. Tenant, of 
Cuſtoms and Services which the ſame A. requires of him for his free Tenement, 
which he holds of him in I. unleſs Battel ſhall thereupon be woged ; becauſe the 
ſaid B. hath put himſelf upon the Grand Aſſiſe, &c. And if Tenant by 
Receit ſue ſuch a Prohibition, the Writ ought to make Mention of the 
Receit. 

See Articuli Where the Biſhop holdeth Plea of an Advowſon, or of the fourth Part, or D 
Cleri 83. of the third Part thereof, then the Party ſhall have a Writ of Prohibition di- 
raected unto the Biſhop himſelf, in this Form: 

The King to the worſhipful Father in Chriſt A. by the ſame Grace Biſhop of 
Wincheſter, and his Officials and their Conimiſſaries, greeting: We prohibit you, 
that you do not hold Plea in the Court Chriſtian «f the Aavowſon of the Church 
of N. or of the Moiety, or of the third Part, or of the fourth Part of the Church 
of N. whereof S. and T. complain, that R. draweth them into Plea before you, 
&c. And he may have a Prohibition to the (4) Party himſelf, Ne ſequatur, 
by theſe Words; We prohibit you, that you purſue not the Plea in the Court 
Chriſtian of the Advoewſon, &c. whereof C. complains, that you draw him into 


(a) Where a Prohibition ſhall be in caſe of an (6) Note; If the Suit be prohibited by Law, 
incident Plea, if the Property of Goods comes in and without Writ, or if by Writ, and not by 
Debate on a Plea for a Legacy, Mortuary, &c. Law, yet, though he ſues before Attachment, 
as if a Legacy be deviſed to the Heir of J S. ſo a Prohibition lies. 33 Ed. 3. Attachment 14. 
that it comes in Debate who is Heir of J. S. yet 8 R. 2. ibid. 150. See the Writ Contra pacem, 


a Prohibition does not lie. Contra, if in a Suit 31 Ed. 3. Attachment, Sur Prohibition 8. 
for Tithes the Bounds of a Parith « comes in De- 
bate, Kela. 1 10. 


that 
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Prohibition. 


that Court, &c. And he may have an Attachment thereupon againſt him, if 
he follow. it after the Writ cometh unto him. 


E And the King for himſelf may ſue forth this Writ, although the Plea in 


the Spiritual Court be betwixt two common Perſons, becauſe the Suit is in 
Derogation of his Crown. 


F And the King may fue an Atrachinent upon the ſame, if they do proceed, 


&c. And in the Time of Vacation of a Biſhoprick, the Prohibition ſhall be 
directed unto the Guardian of the Spiritualties, and to his Official and Commiſ- 


G /aries. And a Prohibition lieth for Chantries, Chapels, Prebends and Vica- 


rages, Sc. 
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(a) If a Man ſueth another in the Spiritual Court for a Chattel or Debt, 


the Defendant ſhall have a Prohibition, and the Writ ſhall be, We prohibit 


you, that you do not hold Plea in the Court Chriſtian of Chattels or Debts, &c. 
And he may have a Writ unto the Party himſelf, that he ſhall not ſue there, 
Sc. and ſhall have an Attachment thereupon, if they ſue there afterwards, 
Sc. And alſo the King may ſue this Writ, and it may be directed unto the 
Judge and Party. And the King may have an Attachment upon it. 

() If a Man ſueth another in the Spiritual Court for a Lay Fee, which is 


Land or Tenements, or the like, then he ſhall have a Prohibition, and the 


Writ ſhall be, We prohibit you, &c. that you do not bold Plea, &c. of the 
King*s Lay Fee in S. whereof he complains ihat H. draws him into Plea, &c. 
And he may have another Writ unto the Party himſelf, Sc. That he do not 


purſue, &c. and he may ſue an Attachment upon it; and he may ſue an At- 


tachment only againſt the Party, or againſt the 0 Judge only, or againſt 


tachment againſt both, he muſt ſue forth ſeveral Writs. And ſo it ſeemeth, 


ments againſt them, if he will ſue both, although they be dwelling in one 
County. 


K And a Man ſhall have an Attachment upon a Prohibition againſt the Judge, 


1f he refuſe to receive the Prohibition, and to admit of it. 


(a) In Debt on ſimple Contract againſt an 
Executor, a Prohibition lies, for there 1s no Re- 
medy for this at Common Law againſt Execu- 
tors. 13 H. 4.5. per Thirning. 8 Ed. 4. 13. 
jor Cateſby. 

(5) But if the Biſhop himſelf ſues, the Writ 
is good, Ne Sequatur. 28 Ed. 3. 94. and fee 
there divers join in an Attachment on a Prohi- 
bition, as where they are jointly figned, &c, 


14 H.6.9 


00 Where there ſhall be an Attachment againſt 
the Judge and Party by a ſeveral Pone per vad. 
fee 33 Ed. 3. Brief giz. For the Act of the 
Judge is depending on the Suit and Act of the 
Party, and ſee there an Attachment on a Pro- 


hibition againſt the Plaintiff and the Judge, 


where the Prohibition was only directed to the 
Judge, and held by Newton not good. For the 


1cH.5. pl. 22. 


both, at the Election of the Party who will ſue. And if the Judge do dwell 9H. 6. 54: 
in one County, and the Party in another County, then if he will have an At- 


15 H. 5. pl. 22. 


if he ſue ſeveral Prohibitions againſt them, he ought to ſue ſeveral Attach- 


Plaintiff in the Suit there ſhall not anſwer to the 


Contempt, but only to the Treſpaſs; becauſe 
no Prohibition was directed to him, and ſo he 
cannot be joined in the Action. But A/cough 
contra, that the Law is in itſelf a Prohibition, 
and fo there needs no Mention of any Prohibi- 


tion, and therefore the Plaintiff ſhall anſwer for 


the Contempt, as in a Præmunire, &c. which 
Norton agreed, had the Prohibition been dire&- 
ed to both of them, and yet this Surmiſe is 
not traverſable. 19 H. 6. 54. a. 6. See ac- 


cordant of the Matter of the Prohibition, that 


it is not traverſable. 9 H. 6. 61. 4. 21 Za. 3. 
29. a. 38. 6. 
(a) And 


Prohibition. 


(a) And a Prohibition lieth, if a Man be ſued in the Spiritual Court for the IL. 
Collation unto a Grammar School. 

If a Man ſue for Treſpaſs in the Spiritual Court, the King or the Party M 
ſhall have a Prohibition and Attachment, as before is ſhewed, unto the Jud ge 
or Party, or unto them both. | 

(5) In ſome Caſes a Man ſhall have a Prohibition when he is ſued in the N 
Spiritual Court for the Tithes of his Lands. As if a Man be the King's Te- 
nant, and holdeth of him in Chief by Knights Service, and is ſued in the 
Spiritual Court for the Tithes of the Bemeſne Lands, he ſhall have a Prohibi- 
tion, becauſe that theſe Lands may come into the King's Hands by reaſon of 
Wardſhip, or by Eſcheat; and then perhaps the King ſhall be otherwiſe 
Note; Tithes charged than he ought to be charged, and therefore the ſame ought to be 
ſued for in tried before the King i in his Chancery, N 
W And ſo if a Biſhop grant unto a Preſentee in the Church of Lincoln the 

Tithes of his Demeſne Lands, to him and his Succeſſors; now if the Preſen— 
tor be impleaded in the Spiritual Court for theſe Tithes, the King may grant 
a Prohibition; and the Form 1s ſuch : 

The King to ſuch a Judge, greeting, 8c. The worſh ipful Father the Biſhop of 
Lincoln hath ſbeton unto us, that whereas 1. Preſentee in the Church of the Wo 
Mary of Lincoln, holds of his Gift all the Tithes of his Demeſne Lands, or of his 
Demeſne of N. to which the ſame Biſhop and his Predeceſſors, Biſhops of the afore- 
ſaid Place, have been accuſtomed to collate, the Prior of Saint Katherine without 

Lincoln claiming thoſe Tithes to belong to the Church of B. thereupon draws him 
into Plea, &c. And becauſe the aforeſaid Plea touches our Crown and Dignity, 
eſpecially when the Collation of the ſame Tithes may devolve to us by reaſon of 

 Wardſhip or Eſcheat, becauſe alſo we in our Demeſnes, and likewiſe many Noble- 
men of our Realm in their Demeſnes, collate to the like Kind of Tithes, we pro- 
hibit you, Ro. 

(c) Alſo a Man may ſue a Prohibition directed unto the Sheriff, that the 
Sheriff do not ſuffer he King's Lay Subjects to come to any Place at the Cita- 
tion of the Biſhop, to make any Cognizances or perform an Oath, except in Matri- 
monial and Teſtamentary Cauſes. And the Party may have thereupon an Attach- 
ment againſt the Biſhop, it he cite or diſtrain any one to appear before him to 
take an Oath at the Will of the Biſhop, againſt the Will of him who is fo ſum- 
moned or cited. And by that it appeareth, that thoſe general Citations which 


V. 11H. 4. 47. 
by which it 
ſeemeth a ſpi- 
ritual Thing. 
7 H. 4. 1. 


(a) A Prohibition was a to the Spiritual 


Court of Exon, where a Man was libelled againſt 
for teaching School without Leave from the Bi- 
ſhop. Trin. Nono Anne in Banco Reginæ. 

(b) See Rot. Parliament. 8 Ed. 2. M. 18. in 
the Caſe of the Propriator of Twineham Church 
adjudged contra. 
Caſe of Sir Edward Wing field. 

(e) See Raft. Prohibition, pl. 6. in Appeal, a 


Prohibition formed on Articules Cleri, and there 


it is ad aliqua recognit' per Sacramentum facien- 


2 T 


See Paſ. 37 Elix. C. B. in the 


dum. Without doubt this cannot extend to the 
Depoſitions of Witneſſes in another Cauſe of 
Eceleſiaſtical Juriſdiction, and by the Recogni- 

zances in Debt here mentioned in the following 
Sections, muſt be meant according to the Form 
of the Writ in the Regitter next enſuing, fol. 36. 
and in the five Writs there e following; z ſo it ap- 
pears by the Writ at large in Raſlal, that it is 
intended of an Acknowiedgment of a Debt con- 
firmed by an Oath by a voluntary Agreement 


and Conſent of the Lay Gens. 


Biſhops 


Prohibition. 


Biſhops make to cite Men to appear before them pro ſalute Anime, without 
expreſſing any Cauſe, are againſt the Law, and the Party may have an At- 
tachment againſt the Biſhop for the ſame, and may ſue a Prohibition ſo to See 30. N. 
do. And if he do expreſs any Cauſe in the Citation, it ſeemeth by the 

Writ before, that it ought to be for ſome Matrimonial or Teſtamentary 

Cauſe. 

B If a Man doth acknowledge i in the Spiritual Court, that he oweth another 8 Fe. $14; 
Man one hundred Pounds, to pay him at a Day certain, and after doth not 
pay the ſame, Fc. if he be ſued in the Spiritual Court for this Debt, he ſhall 
thereupon (a) have a Prohibition: And ſo if he acknowledge in the Spiritual 
Court, that he ought to pay to ſuch a one a hundred Marks at ſuch a Day, 
Sc. he ſhall not be ſued in the Spiritual Court for that Debt; and if he be, 
he ſhall have a Prohibition and Attachment thereupon. But if a Man, by Poſt. 44. A. 
reaſon of Marriage or of a Will, doth acknowledge in the Spiritual Court, 
that he ought to pay a hundred Marks, or any other Sum, at a certain Day; 
then if he do not pay it according to his Acknowledgment, he may be ſued 
in the Spiritual Court for the ſame, and a Prohibition will not lie (5). 

C And if a Man do acknowledge in the Spiritual Court to pay a certain Debt 

at a certain Day, and doth not pay it at the Day, for which the other ſueth 

him in the Spiritual Court, and excommunicateth him there, becauſe he Vide 22. A. 

= not pay it at the Day; the other Party ſhall have a Prohibition againſt 70. Thorpe. 

im. 
If a Man do recover a Debt in the Spiritual Court againſt another, and 

after ſueth there to have Execution ; the Party grieved ſhall have a Prohibition 

againſt the Party and the Judge, and an Attachment upon the ſame. . 

E If a Man be indebted unto the King, or bounden to render an FTE 
_ unto him, and after his Executors are ſued in the Spiritual Court for a Debt 
which doth not concern Matrimony or Teſtament ; his Executors ſhall have Poſt. 43. K. 
a Prohibition againſt the Judge, Sc. rehearſing the ſpecial nm c. 
8 Ed. 4 

F Where 5 Abbot or Biſhop, or other Perſon whatſoever, ſueth in the Spi- f 
ritual Court, becauſe he taketh Toll, or other Compoſition or Cuſtom of his 
Tenants, &c. there the Party grieved ſhall have a Prohibition againſt him; 
or the King may ſue this Prohibition and Attachment thereupon. _ 

Where a Man granteth Parcel of his Manor to another Parſon in Fee, to 
be quit of Tithes by Deed, and the Parſon with the Aſſent of the Ordinary © 
grants unto him, that he ſhall be quit of Tithes of his Manor for this Parcel 
of Land, &c. if he or his Aſſignee be afterwards impleaded in the Spiritual 


D 


(a) See the foregoing Note, and 12 H. 7. 22. 
20 Ed. 4. 10. 2 H. 4. 10. 11 H. 4. 88. 38 H. 
6. 29. But by the Opinion of Spe/man the 
Court ſhall puniſh him ex officio. | See the Caſe 
2 H. 4. 10. where a Vicar was ſued before the 


Pope's Collectors, that he would not ſue for an 


Increaſe of his Portion, and thereupon (being | 


ſued for this before the Pope's Collectors] a Pro- 


hibition was awarded. Note; The Bond was to 
pay at the Pope's Chamber. 

(5) So if he promiſes the Payment of Tithes. 
20 Ed. 4. 10. 


3 OT Court 


98 


Prohibition. 


Vide Br. Pre- Court for Tithes of his Manor, or any Parcel of his Manor, he or his Af- 


ſcription 603. 


ſignee ſhall have a Prohibition upon that Deed ; and if the Deed were made 
before Time of (a) Memory, and ſo had continued to be quitted of Tithes of 
his Manor, he ſhall have a Prohibition, if he be impleaded for the Tithes of 
that Manor, or any Parcel thereof, upon the Matter ſhewed. 

It a Man ſue any Prohibition to any Spiritual Court, and the Judges will H 
not receive the ſame, or will not allow it, and becauſe he bringeth the Prohi- 
bition, they make a Citation againſt the Party, to anſwer before them for 
the ſame Cauſe; now he ſhall have a new Prohibition upon the Matter di- 
rected unto the Judges there, Fc. And alſo he ſhall have an Attachment 
_ thereupon, if they proceed againſt him in their Court. And it is not mate- 
rial, whether the Prohibition were ſued legally or erroneouſly, becauſe he ſhall 
not be puniſhed for ſuing a Prohibition in the King's Court. 

A Man deviſeth Lands in Zondon in Mortmain, and by reaſon of this De- 
viſe the Abbot, or he to whom the Deviſe is made, ſueth for theſe Lands, or 
for any Parcel thereof, in the Spiritual Court by-Colour of the Devile : The 
Party grieved by this Suit ſhall have a Prohibition. 

If a Man ſue another in the King's Court in Treſpaſs for Battery, or ta- B 
king of his Goods, and afterwards is Nonſuit, and diſcontinueth the Suit, 
for which the Defendant ſueth him in the Spiritual Court for Defamation, 
Sc. he who hath ſued in the Temporal Court ſhall have a Prohibition againſt 
him, and an Attachment thereupon, if he ſue again in the Spiritual Court: 
And alſo ſhall have ſuch Prohibition unto the Judge, and Attachment 
a” him, if he hold Plea therein after the Prohibition delivered unto 

im 

Where a ee „ by Deed indented at the Time of the L 

Avoidance of a Prior, that an Abbot ſhall nominate fix Perſons, and that the 


 _ other ſhall ele one of them to be Prior unto the Ordinary; now if he who 


[ 42- ] 


preſenteth be ſued in the Spiritual Court, becauſe he hath preſented one unto 
the Ordinary for to be Prior, he ſhall thereupon have a Prohibition againſt 
him who ſueth there. And if the Sub-Prior and Convent ſue in the Spiritual 
Court to avoid ſuch᷑ Preſentment, he ſhall have a Prohibition againſt the 


Judge, Sc. 


8 Aſſ. 28. 
Br. Aſſiſe 138. 
6 H. 7. 14. 


6 H. 7. 1 
Keble, vide 
8 Aſſ. pl. 29. 
Br. Aſſ. 138. 
8 Ed. 3. 8 
pl. 37. 


And alſo the King may have a Prohibition directed unto the Ordinary, A 
that he ſhall not viſit the Hoſpitals which are of the King's Foundation, or of 
the Foundation of his Predeceſſors; becauſe that the Chancellor of England 
ought for to viſit them, and no other. And ſo is it of the King's or his Pro- 
genitors free Chapels, no Ordinary ſhall viſit them, but the Chancellor of 
England, & c. 

Where a common Perſon is the Founder of an Hoſpital, which is dona- B 
tive by his Letters Patent, and doth conſiſt all in Temporalties, if the Ordi- 
nary will viſit ſuch Hoſpital, the Founder ſhall have a Prohibition againſt 
him-: Or if the Ordinary will cite any of the poor Men to appear before him 
for an Hoſpital Cauſe, or to remove him, the Founder, or his Heir, ſhall 


(a) Nate; The Conſideration is triable, although beſore Time of Memory. See 26 Ed. 2. 
Preſeript. 52. 15 H. 3. Prohibition 22. 


have 


Prohibition. 


have a Prohibition. And ſuch Hoſpital may be appendant unto 2 Manor, as 
well as the Advowſon of a Church. 
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C And if a Man recover his Preſentation by Quare impedit, and hath his Clerk 11 Co. 99. 


D 


E 


H 


admitted and inſtituted, and another Perſon, who claimeth the Advowſon by 


Proviſion from the Pope, ſueth in the Spiritual Court, for to avoid and re- 


move the other Clerk; the Patron who hath recovered his Preſentment, Sc. 
ſhall have a Prohibition unto the Judge for to ſurceaſe, Sc. 
So if the King hath Title to preſent unto an Advowſon, by reaſon of a 


Ward who is in the King's Hands, and after the ſix Months paſt preſenteth 
his Clerk, who is admitted and inſtituted, and the Biſhop preſent his Clerk 


before to the ſame Church for La pſe, who was admitted and inſtituted, 
Sc. by reaſon whereof the Biſhop's * Clerk ſueth the Clerk, who was 
ſented by the King in the Senn Cern the King's Clerk ſhall have a Pro- 
„ directed unto the Judges, Sc. that they ſhall not Proceed in the 
Plea, Sc. 


Pre- 


If a Man ſueth a Prieſt or a Monk, or Canon or Clerk, in the Tediporal See the Stat. 


Law, in Debt or Treſpaſs, and cauſe him to be arreſted by his Body; if 9 
they ſue for his Arreſt a Citation in the Spiritual Court touching the laying of 
Hands upon a Clerk by Violence, the other ſhall have a ng directed unto 
» mM Judge. - 

(a) if two Men are ſworn to give Evidence unto a Jury, and do fo, for 
” certain Perſons are indicted ; if they who are indicted ſue them in the 
Spiritual Court who gave Evidence, for Defamation, they ſhall have a Prohi- 


bition. 


G Where a Man ſueth in the Spiritual Court for Spiritual Cauſes, and the 


Defendant purchaſeth a Prohibition directed unto the Judges there, and deli- 
vers the ſame, and for ſo doing the Judges do excommunicate him for the 
Offence he did to the Church, in bringing a Prohibition to them upon a Spi- 
ritual Cauſe; the Party excommunicate ſhall have a new Prohibition upon 
that Matter, commanding them for to revoke the ſame. For a Man ſhall 


not be puniſhed for ſuing forth Writs in the King 8 Courts, whether he have Co. Li. 16 a, 


Right or Wrong. 


If a Clerk of the Chancery, or any of his Servants, or the Keeper of the 


Great Seal, or any of his Servants, or the Chancellor, or any of his Ser- 
vants, commits any Treſpaſs in London, or elſewhere, and are ſued for this 
Treſpaſs in London before the Mayor or Sheriff for Treſpaſs, they ſhall have 

a (5 Super ſedeas directed unto the Mayor for to ſurceaſe, and bid the Party 


(a) And fo it ſeems if a Feme be ſued for De- in Chancery and his Wiſe, or other Perſon, be 


after Plea pleaded. 


famation for proſecuting a Homine Repleg' for her 
Huſhand. 33 Ed. 3. Brief 912. 

(5) But fre ſuch Superſe Fs ſhall not be al- 
lowed after arr per Cur", 9 Ed. 4. 53. 
20 H. 6. 32. 4. 22H. 6. 7. Vet it ſhall be 
11 H. 4. 68. per Hankford. 
Contra 11 H. 6. 8. a. 5. But there the Suit 
was in C. B. See 16 Ed. 4. 5, 6. 27 H. 6. 
22. * 33, 34. 3 H. 6. 20. If a Clerk 


Joined in a Suit. by Writ of Treſpaſs or Debt 
in C. B. &&c. a Super/edeas is not allowable for 
the Clerk. But if a Clerk of B. R. and ano- 
ther be impleaded in C. B. in Treſpaſs, a Super- 
ſedeas for one ſhall be allowed for the cthers : 

For the Plaintiff may have his Action againſt all 
of them in B. R. 14 H. 4. 27, 22. 34H. 6. 

29. 6. 35 H. 6. 20. 20 H. 6. 32.4. 10 £4. 4. 

4, 5. Dyer fol. alt. a. 
O 2 


ſue 


Ed. 2. Ar- 
ticuli CEE. | 


Vide 43. D 
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Vide 4 H. z. 
Prohib. 15. 


11 H. 4. 88. 


„ 


Prohibition. 
ſue in the Chancery, if it be needful for him. And there are divers Forms 
of theſe Writs in the Regiſter; and one Writ reciteth, that this Cuſtom and 


Privilege was confirmed by Authority of Parliament. Anno 18 Ed. 3. 
If a Woman hath Title to ſue a Cui in vita, and ſhe ſwear unto the Tenant, I 


that ſhe will not ſue the Cui in vita againſt him; if ſhe afterwards ſueth forth 
the Writ, for which the Tenant ſueth her in the Spiritual Court for Breach of 
her Oath, ſhe ſhall have a Prohibition, becauſe the Oath toucheth a temporal 
Thing, viz. Land. 


If two ſeveral Patrons preſent ſeverally to the Biſhop, and thereupon one K 


ſueth a Duare impedit or a Darrein Preſentment againſt the other, and reco- 
vereth, and hath his Clerk admitted, for which the other Clerk ſueth the 
Clerk who recovereth by Appeal or otherwiſe, in the Archbiſhop's Court, be- 
cauſe that he was not admitted at the Preſentment of his Patron; the Patron 
who recovereth ſhall have a Prohibition directed unto the Archbiſhop, Cc. or 


againſt the Clerk that ſueth there for that Cauſe, that he do not ſue for that 


Cauſe, Sc. 


And ſo it is if the Patron be diſturbed by the Preſentment of a Stranger, L 


and the Diſturber's Clerk ſueth the very Patron's Clerk in the Spiritual 
Court; or contrary, the Clerk of the rightful Patron ſueth the Clerk of 
the Diſturber in the Spiritual * he who is grieved ſhall have a Prohi- 
bition. 


And if the King do collate unto any Prebendary, or regovincth the Col- M 


lation unto any Prebendary, and hath his Clerk admitted, and afterwards 


the Clerk who is vexed ſueth in the Spiritual Court, by means of Appella- 


tion, or Commiſſion, or other Cauſe, * by which the Title of the Collation 
may come in Debate; the King ſhall have a Prohibition directed unto the 
Judges where the Suit is, commanding them, that they do not proceed. 
And if the King do recover his Collation or Preſentation unto any Church, N 
and after Execution of the Judgment is diſturbed by Appeals, or Citations, 
or other ſuch Means; or if that after the Clerk be inducted, the King's 
Clerk be vexed by Appeals, or Commiſſions, or Citations in "the Spiritual 
Court for this Cauſe; then the King ſhall have a Writ directed unto all 
Sheriffs, Mayors, and other Officers, to take and arreſt the Bodies of thoſe 
who made ſuch Impediments, to diſturb the Execution of the Judgment, or 
of ſuch Preſentations or Collations made by the King; and alſo ſhall have 


a Writ of Prohibition unto the Biſhops and their Officers, that they do 
not any Thing in Derogation of his Preſentment or Collation, or of the 


Execution of the Judgment given for the King. And alſo the King may 
ſue ſuch Prohibition directed unto the Party himſelf who ſueth ſuch Appeals, 
Provocations, Citations, Inſtruments or Proceſs, &c. that they do not ſue 
ſuch, or permit ſuch Appellations, Provocations or Impediments to be. 
And the King ſhall have an Attachment upon that directed unto the She- 
riff, &c. if the Party follow or ſuffer ſuch, &c. to be ſued contrary to that 
Prohibition. | 


If 


Prohibition. 


A If the King do recover his Preſentment unto a Church, and hath a Writ 
unto the Biſhop, &c. to remove the other (a) Incumbent, for which the In- 
cumbent ſueth an Appeal in the Archbiſhop's Court, Sc. by reaſon whereof 
the Archbiſhop ſendeth a Prohibition, that he do not admit the King's Clerk 
pendent the Appeal, Sc. then the King ſhall have a Writ directed unto the 

- Archbiſhop and his Officers to take off his Inhibition, and that they do no- 
thing, nor ſuffer any Thing to be done by others, in Derogation of the 
Crown or of the King's Right ; and ſhall have: another Writ againſt the In- 
cumbent, that he follow not ſuch Appeals, Provocations, or other Proceſs or 
Impediments. And alſo the King may have an Attachment directed unto the 
Sheriff againſt ſuch Incumbent, if he go on there after ſuch Prohibition di- 
rected L.. . „ Sx. 

B And it appeareth by the Regiſter, that another common Perſon who reco- 

vereth his Preſentment, or hath Title to preſent, ſhall have ſuch Writ of Pro- 
hibition unto the Spiritual Judges, or the Party, that they ſhall not proceed, 

or purſue ſuch, &c. and alſo Attachment againſt them if they do, &c. And 
where the King's Clerk is in Poſſeſſion by ſuch Recovery, and is after di- 
ſturbed by another with Force and Arms, that he cannot take the Tithes and 
Profits of the Church, he ſhall then have a ſpecial Commiſſion directed unto 
the Sheriff, and other the King's Officers, to take ſuch Perſons, as well within 
Liberties as without, and to. carry them unto the Gaol, there to remain till 

they have other Command from the King. PETR: | 1 

C And if the King do recover his Preſentment, and hath a Writ unto the 
Biſhop, and his Clerk is inſtituted and inducted ; if the Biſhop at the Suit 
of others hath Provocations, or other Inſtruments, to cite the King's Incum- 
bent to the Court of Rome, or elſewhere out of the Kingdom; then the 
King ſhall have a Prohibition directed unto the Biſhop, that he do not cite, 
nor cauſe to be cited, ſuch Incumbent, &c. and the King may have an At- 
tachment upon it, if, Sc. And it ſeems that the King ſhall have a Prohi- 

bition without any Recovery had before, if his Preſentee be inſtituted, &c. 
And ſo it ſeems a common Perſon ſhall have and ſue ſuch a (4) Prohibition, 
when the Suit is to try the Title of the Preſentment or Collation; yet the 

Wirrits in the Regiſter are and ſpeak of a Recovery. _ 1 299 : 

D lf a Man make an Oath to infeoff me before ſuch a Day, Sc. if he do not 11 Hf. 4 83. 
infeoff me, I cannot ſue him in the Spiritual Court for Breach of his Oath, <optrary tor 
becauſe the Thing which is to (c) be done is a temporal Act, and ſhall be 8 
tried at the Common Law, whether he hath done it or not; and therefore 4 . if * 
if he be ſued in the Spiritual Court for that Cauſe, he ſhall have a Prohibition. bibition 15. 
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See 42. F. 
2 Ed. 4. 10. 


(a) And Note; If the Party be convicted in an 
Attachment on a Prohibition for the King, and 
he procures an Appeal, &c. yet he ſhall not have 
the Judgment which the Stat. 27 Ed. 3 c. 1. 
gives againſt thoſe who make Default in a Pre- 


munire; but only That he ſhall be taken. 


30 Ed. 3. 11. 6. E 
(5) See 22 Ed. 4. 20. 38 H. 6. 24. 11 H. 4. 


88. 12 H. 7, 22. 
aL MILE 4 idea * 


(e) See 2 H. 4. 10. 4. B. accordant ; and fo 
11 H. 4. 88. For by Hanford, If it be found 
by a Jury, he ſhall be condemned and awarded 
to perform the Oath. Note 27 , 70. Ina 
Suit in Court Chriſtian pro læſione Nidei, they 
cannot award one to pay the Debt, but only a 
Corporal Penance, which he may commute. | 


And 


| 


102 Prohibition. 


And if a Man be ſued in the Spiritual Court, the Judges there will not E 
4 Ed. 4. 37. grant unto the Defendant the Copy of the Libel, then he ſhall have a Pro- 
: hibition directed unto them for to ſurceaſe, &c. until they have delivered the 
37 H. 6. 9. Copy of the Libel, according unto the Statute made Anno 2 H. 5. And alſo 
22 Ed. 4. 2. the Defendant may have an Action againſt them upon the ſaid Statute, if they 
will not deliver the Copy of the Libel, whether the Cauſe in the Libel be a 
ſpiritual Cauſe or not. e : 
37 H. 6. 9. (4) If a Man maketh a Deviſe of Lands or Tenements deviſeable, the F 
Aſhton. Party to whom the Deviſe is made ſhall not ſue in the Spiritual Court to 
1 15 oy have the Lands or Tenements ſo deviſed ; but if he do, the other Party ſhall 
bibition 19. have a Prohibition. But if he deviſeth Goods or Chattels Real, as a Term 
for Years, or a Ward; there he may ſue in the Spiritual Court for ſuch 
Things. Y ER vil 41 ES | 
13 H. 6. Pro- If - Man ſueth in the Common Pleas for Treſpaſs, if he ſue him in the G 
hibition 3. Spiritual Court for the ſame Cauſe, he may (5) ſhew the Matter in the Com- 
4 Ed. 4. 37. mon Pleas, and ſhall have a Prohibition from thence directed to the Judges, 
38 +4 _ ' Sc. And ſo always when the Matter is depending in the Common Pleas, if 
zn June he ſue for the ſame Cauſe in the Spiritual Court, he ſhall have a Prohibition 
out of the Common Pleas. 18 oy it 
31H.8. But a Man hall have a Prohibition out of the Chancery or the King's II 
Br. Prohibi- Bench upon his Surmiſe, ſurmiſing that he is ſued in the Spiritual Court for 
dont, a temporal Cauſe, Sc. although he be not ſued in the King's Bench, or other- 
2 Ed. 4.11. der r re. | 7 e | 
N. B. ante 31. W ere, Ior that Aule. 
If a Man ſue a Quare impedit, and deliver it of Record, as he may, and I 
2 Ed. 4. 11. afterward the Defendant, or his Clerk, ſue a Citation againſt the Preſentee of 
V.18H.8.5. the Plaintiff; the Plaintiff in the Quare impedit ſhall have a Prohibition in the 
Common Pleas before the Return of the Writ of Quare impedit, becauſe it 
appeareth on Record that ſuch a Quare impedit is depending. | 
Ante 41. G. If a Parſon grant to one by Deed, that he ſhall be diſcharged of Tithes K 
8 Ed. 4. 13. of his Lands, and afterwards he ſueth in the Spiritual Court for the Tithes, 
L 44. ] 4c. it is faid that he ſhall not have a Prohibition, becauſe he may pretend 
this Matter in the Spiritual Court, to diſcharge him of the Tithes, - But if 
it were upon a Compoſition made before Time of Memory, and now the 
Parſon ſueth for the Tiches of thoſe Lands, there he ſhall have a Prohibition 
againſt the Parſon, Fc. Quære the Diverſity, for I think he ſhall have a Pro- 
hibition in both Cafes. The Caſe is M. 8 Ed. 4. 14. | . . 
Vide Com. Tf a Man promiſe one ten Pounds, if he will marry his Daughter; if he A 
350 and 309. marry the Daughter, and the other will not pay the Money, he ſhall not ſue 


5 1 for the ſame in the Spiritual (c) Court. But if he promiſe one with his 


* . 


pl. 19. 38 H. 6. 14. 40 £4.3. 36. 13 H. 6. pl. 484. 10 H. 6. 21. 

Prohibition 3. ante 31. |  ...- _  (c) See the Caſe of Jeſline and Shelton, 4, 8 
() See 7 H. 4. 1. Si vero agatur in Curia Ph. & Mar. & 33 Ed. 3. Juriſdiction 25. Pp 
Chriflignitatis tantummode ex officia, and the? y 58. S. 14 Ed.4.6. 17 Ed. 4. 4.6. 15 Ed. 4. 
has Correction, it ſeems he ſhall not have a'Pro- 32. @. | 1 e 


| (a) See 22 Ed. 4. Conſultation 5. 8 H. 5. hibition: 2aere. See 38 H. 6. 14. Raft. Entr. 


2 4 Daughter 


C 


Prohibition. 

Daughter in Marriage ten Pounds, Sc. if he doth marry the Daughter, and 
he do not pay the Money, he may ſue in the Spiritual Court for the ten 
Pounds, becauſe it concerneth Matrimony. Which Diverſity ſee in 22 Ed. 3. 
Lib. A. 5 FOR | | 

(a) If the Teſtator charge his Executors to pay his Debts to his Creditors, 
if they do not pay them, the Creditors may ſue in the Spiritual Court; and 
they ſhall not have a Prohibition, for that this Charge of the Teſtator is as 
a Deviſe unto: his Creditors : Qued vide H. ꝙ Ed. 3. Prohibition 17. 

(4) If a Man giveth Goods in Marriage with his Daughter, and afterwards 


103 
Vide 50. 8. 
22 Aſſ. 70. 
17 Ed. 4. 4. 
15 H. z. 
Prohib. 22. 
16 H. z. 
lbid. 24. 


H. 3. 


they are divorced; the Wife may ſue in the Spiritual Court for the Goods, Probib. 21. 


and no Prohibition will lie thereof. 


Vide 139. 


D If a Stranger do diſturb the Executors to perform the Will, they may ſue F. Prokibi- 
him in the Spiritual Court, and no Prohibition lieth againſt them for ſo doing. tion 28. 


E 


G3 


T. 4 H. 3. Prohibition 28. acc. 


- . 7 4 4 


If a Man ſueth a Prohibition becauſe another draweth him into the Spiri- 4 Ed. 3. 27, 


tual Court for an Advowſon of a Church, &c. upon the Attachment upon the 
Prohibition ſued he may declare, that he did deforce him of great and ſmall 
yy WE ONS es 8 | 

If one Parſon ſueth another Parſon in the Spiritual Court for Tithes of the 
Profits ariſing in one hundred Acres of Lands within the Bounds and Limits 
of his Pariſh being, for which the Patron of the other Parſon purchaſeth an 


29. Prohi- 
bition 2. 


Poſt. 45. 


Indicavit unto the Spiritual Judge for to ſurceaſe, &c. then may the Parſon 


who ſueth in the Spiritual Court come into the Chancery, and have a Writ 


unto the Biſhop. for to inquire of the. Value of the Church, according to the 


Tax of Tithes now current, as upon the Value of the Tithes demanded, and 


to certify the King in the Chancery thereof by Letters under his Seal, with 


the Writ: And it feemeth he ought ſo to do before he have a Conſultation 
granted in that Caſe. | 


If a Biſhop will cite or compel the King's Chaplains, or the Maſters of the 
Chancery, which are the King's Chaplains, to make their perſonal Reſidence 


upon their Benefices when they are attending in the King's Service, they may 


have a Prohibition unto the Biſhop, Sc. and upon the ſame an Alias, Pluries 


and Attachment. But if they be not attending in the King's Service, then 
the Ordinary may compel them to make perſonal Reſidence upon their Bene- 


fices; and the Form of the Writ is ſuch: 


The King to the Worſhipful, &c. Whereas our Clerks, while they continue in 
our Service, ought not to be compelled to keep Refidence perſonally upon their Be- 
nefices, or to be otherwiſe diſquieted or moleſted hereupon ; We and our Progeni- 
tors, formerly Kings of England, having always, from Time out of Mind, hi- 
therto uſed theſe Liberties and Privileges for our Clerks, command you, that you 
in no wiſe compel our beloved Clerk, Parſon of the Church of B. Sc. who by our 
Command cantinually attends our Service in our Chancery, to perſonal Refidence 
upon bis Benefice, while he ſtays in aur ſame Service, &c. 


(a) 7 Eliz. 305. Bro. Debt 135. 22 Ed. 3. A 70. (8) 26 H. 8. 7. 13 Ed. 3. or H. 5. 13. 


i 


And 
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Vide Stat. Ar- 
ticuli Cleri, 
cap. 2. 


L 45. ] 


Indicavit, 


ante 44. 


And if the King's Chaplain be choſen Dean of any Church, which Office 
requireth perſonal Attendance and Refidence, and the Biſhop will compel him 
to take the Deanery which requireth that perſonal Reſidence, by ſpiritual Cen- 
ſures and Citations, &c. then he ſhall have a Prohibition unto the Biſhop by 


theſe Words: We flriftly probibit you, that you by no Means whatever compel 
him the ſaid A. to keep any Ref dence 'on his Benefice, or to take upon him the 


Duty aforeſaid, or require any Thing for Reſidence of this Kind, while he ſo at- 


tends our Service aforeſaid : z and if any Thing in the Fruits, or other Goods of the 
Church ef our ſaid Clerk, have been put under Sequeftration upon that Occaſion, 
by him the ſaid Biſhop. or his, you cauſe the ſame to be releaſed without Delay, 
&c. And ſo if the Clerk abide in the King's Service in the Company of our 
beloved and truſty R. of P. in the Parts of Gaſcony. 
And ſo if the Biſhop will amerce the King's Chaplains, and compel them 
Fo pay a certain Sum of Money tor Non- reſidence, they ſhall have a Prohi- 
tion. 
If one ſue another out of the Realm for Debt, or other Cauſe, whereof the H 


| King's Court may have Conuſance, he ſhall have a Prohibition againſt him, 


and an Attachment upon the ſame, if, Sc. And fo if one Clerk ſueth ano- 
ther upon the Title of Collation of any Prebendary out of the Realm, c. 
he may have this Prohibition: And the King may fend a Writ to him who 


is ſo ſued out of the Realm, commanding him upon Pain of Forfeiture of 
ſo much as he may forfeit, that he go not out of the Realm for to anſwer 


thereunto, whereof the Conuſance doth appertain unto the King's Court. And 
alſo the King may ſend unto the Prebend, if he be ſued out of the Realm for 
Title of the Prebendary, to prohibit him upon Pain of Impriſonment and of 
Forfeiture of what he may forfeit, that he Fe not go out of the Realm, nor 


anſwer there by his Proctor or otherwiſe, &c. 


And if any Man do purchaſe from the Court of Rome any Citation againſt | 
any Clerk or others, directed unto the Archbiſhop of Canterbury, or unto 


others, to cite ſuch Perſons to appear before the Pope, &c. and to anſwer 


for the Collation or Preſentation unto any Benefice or Prebendary ; then the 


King ſhall ſend his Writ of Prohibition unto the Archbiſhop, or other to 


whom ſuch Proceſs is directed, that they do not cite, Cc. and may have 


another Prohibition to the Party himſelf, and an Attachment upon the 
ſame, Sc. 


And when a Conſultation is once duly granted, hi the Court may pro- A 


ceed in the Spiritual Court, notwithſtanding that the Party purchaſe a new 


Prohibition directed ww them, if the Libel be not Oy. Nod vide by 
the Statute of 30 Ed. 3 Ne: 


The Writ of Prohibition. which is called Indicavit, moſt commonly lieth 


between four Perſons, whereof two are Patrons and two are Clerks, and pro- 


perly lieth where one Clerk ſueth another in the Spiritual Court for Tithes, 
which do amount unto the fourth Part of the Value of the Church at the 
leaſt; for if it doth not amount unto the Value of the fourth Part, but unto 
the fich Part, the Indicavit doth not lie. And this Writ lieth for the Patron, 
and that Clerk who is ſued in the Spiritual Court: And this Writ may be 
ſued as well againſt the Judge as the Party. And the King may ſue this 

Writ 
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Prohibition. 105 


WHEWHAE his Clerk ig impfesded for Tithes -anoiinting'ts the Value of the 
Met Pkt of che Church, or öf the Church feſelf. And this Writ of Indi- 
CED lleth as well for the Patron, where bis Clerk is impleaded for the Ad- 
vowfonbitfelf, br ſuch Vicara ge, Prebend or Chapel, as well as if he were im- 
pleaded of the Tithes of the Church, Vicarage, Prebend or Chapel. 

Ant it 'appeareth by the Regiſter, the Writ of Indicavit which the King 
Mall Rave where the Clerk is impleaded in the Sp ritual Court for Tithes, not 
making Mertion what is the Value of the fourth Part, is ſuch: 

* The King Yo the' Official of the Biſhop; &c. and to bis ompr ies, greeting 

 IWhereas A. ef B. Parſon of the Churth of W. holds all the Tithes forth coming 
of the Marſh, &c. of our Advoteſon, the' Abbot of Batel clainting' them to belong 
4 his Church of, &c. draws him into Plea, & c. We prohibit you, &c. whether 
e Allvowſon of the ſamt' Tithes belongs to us or to the afore id Abbot,” becauſe 
Pleas, &c. And this Writ of Tndicavit ought to be ſued by the Patron before 
Jud gment given in the Spiritual Court, for after J udgment gen there, the 
Indicavit is void. | 


© And a Man ſhall not have an Indicavir before the Party i the Spiritual 


Court hath libelled there againſt the Defendant ; and the Party who ſueth the 
Indicavit ought to 'ſhew the Copy of the Libel in the Chancery, before hie 


have the Indicavit. And when the Party hath libelled in the Spiritual Court, 3: H. 6. 13, 


and the Party is put to anſwer, chen, it 1s called and ſaid, that the Suit 18 con- 
teſted in the Court of Chriſtianity. 415 ? 

D And Indicavit heth for Tithes' and Offerings, if Suit be in the Spiritual 
Court for them, as well as it lieth of an Advowſon ; and that for a common 
Perſon, as well as for the King. And the Writ of  Indicavit hall not men- 

tion, that the Tithes and Offerings which are in Suit do amount unto the 

fourth Part of the Church, but the Tithes forth coming of one” bundred Acres 4 Ed. 3. 20, 
of Land, or of ſuch a Manor: And if theſe Tithes wc not to the fourth Part . Prohi. 
of the Value of the Advowſon, the other * may alledge and ſurmiſe che 
ſame, and have a Conſultation. 

E And alſo Indicavit lieth, where one - Party is Parſon imparſodte;! ans the” | 
Clerk of the other Patron ſueth him in the Spiritual Court for Tithes, c. 
he may ſue the Jndicavit. And fo if an Abbot be Parſon imparſonee of a 

Church, and another Abbot is Parſon imparſonee of another Advowſon, and 
one ſaeth the other for Tithes appertaining to his Advowſon, amounting 
unto the fourth Part of a Church, Sc. the other ſhall have the Inditavyt | 
againſt him. 
And if an Abbot be Parton imparſonee of an Advowſon, ind bath a Vicht 
endowed ; then, if the Parſon be ſued in the Spiritual Court for the fourth!” 
Part of the Tithes of his Parſonage, he ſhall have an [ndicavir. And ſo if 
the Vicar be ſued for the fourth Part of the Tithes and Offerings of his Vi- 
carage, the Parſon, or he who is Patron of the Vicarage, ſhall have the Indi- 
cavit, becauſe they are ſeveral Advowſons; the Parſonage one, and the Vi- 
carage another; and there may be divers Patrons of them | FO a E W. 


31 H. 6. in Tig Indicavit. See Weſt. 1. cap. 35. 
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Prohibition. 
If Bailiffs, Mayors, or others, who claim Juriſdiftion to arreſt a Man 


u F 
a Plaint before them, or to attach his Goods, gc, do arreſt one. for Teef- 


paſs or Contract, who was not within their Juriſdiction, the Parry, ll 
Sec. ſhall have a Prohibition directed unto them, Sc. and the Form is ſuch : 
The King to his Bailiffs A. of N. Whereas it is provided by the Common Council 
of our Realm, that it may 5.4 be lawful for any of the ſame Realm, except fer 
us and our Miniſters, having ſpecial Authority for this Purpoſe, to attach any 


| Perſons paſſing through his Bailiwick or Dominion, to anſwer any Perſon upon 


Contracis, Covenants or Treſpaſs made out of the ſume Bailtwvick or Dominion ; 


Wie command you, that you do not attach B. to anſwer any Perſon before you in 
your Bailiwick u 


the Form of the 


Contratts, Covenants or Treſpaſs of this Kind, contrary to 


roviſion aforeſaid; and if you ſpall have made any Diſtreſs there- 
upon, that you cauſe the ſame to be delivered, &c. And if they will not obey: 


the ſame, he ſhall have am Attachment againſt the Bailiffs. And this Writ | 


Heth as well upon Attachment of Goods, as he arreſting of the Body. 
If a Woman have Lands which ſhe holdeth in Dower, or of Joint Pur- G 


chaſe with her Huſband, or of her own Inheritance, if the Sheriff have Pro- 


ceſs out of the Exchequer to levy the Huſband's Debts which he oweth 
unto the King; or if the Sheriff have Proceſs out of another Court to levy. 
Debts due by her Huſband to another Perſon ; if the Sheriff will diſtrain in 
the Lands which the Wife holdeth, c. the Wife ſhall have a Writ unto 


the Sheriff, that he do not diſtrain the Wife who holdeth ſuch Lands, in 
the ſame Lands, for the Debt of the Huſband and the Form of the Writ 


is ſuch: 


The King to the Sheriff, &c. IWbereas according to the Law and Cuſtom of 
our Realm,. Women ought not to be diſtrained in the Lands and Tenements which | 


they hold in Dower of the Gift of their Huſbands, or which are of their own | 
Juberitance, or which they have purchaſed to themſelves, for paying the Debts 


of their Huſbands ; and you, as we are informed from her heavy Complaint, do 
diſtreſs B. who was the Wife of A. in her Lands and Tenements which ſhe holds 
in Dower of the Gift of the ſame A. and alſo which were of the Inheritance of 
her the ſaid B. and of the Purchaſe of ber the ſaid B. We command you, that 
you do not diſtrain or. cauſe to be diſtrained ber the ſaid B. in ber Ton and Te- 
nements which fhe holds in Dower, or which are of her own proper. Inheritance, 
or of the Purchaſe of her the ſaid B. for the paying the Debts of the aforeſaid A. 


ſome time her Huſband, contrary to the Law and Cuſtom aforeſaid, &c. and the 


Diſtreſs,. if any, &c. 

And there is ſuch a Writ unto the Sheriff, where Proceſs cometli unto 
the Sheriff out of the Exehequer, to levy che Debts of the Huſband, per 
ſumm' Scaccarii, Sc. And in that Cate ſhe may ſue a Writ unto the Barons 
of the Exchequer, that they ſurceaſe to make out ſuch Proceſs to the She- 


riff to diſtrain the Wife in ſuch Lands, Sc. Another Form of Writ unto 


the Barons of the Exchequer, to ſurceaſe for to diſtrain the Wife, &c. and 
with a Proviſo in the ſame Writ, that they levy the Debts öf the Huſband's 


Executors, or of his Heir, or of the Lands: and Tenements which were the 
Huſband's,. &c. | 


And 


1 tion. I97 
A And if a Man ſue. anther in the County Ceurt for Debts (a) or Chattels, Vide aut. 31. 
which do,amount to the Sum of forty Shillings ; then the Party ſhall have a 
Prohibition againſt him who is Sheriff, that he ſhall not hold. Plea thereof, 
= rap he tell the Party that he ſue in the Common Pleas; and the Writ is 
uc 
e King .to the Shoriff, c. Whereas Pleas of Chattels and Debts which 
amount to the Sum of forty Shillings, or exeeed it, according to the Law and 
Cuſtom of our Realm, ought nos to be pleaded without aur Writ ; and as we hear 
A. hath impleaded B. touching .@ Debt of one hundred Shillings in your County 
without our Writ ; We' command you, if it be ſo, that then you abſolutely ſuper 
ſede that Plea from being further holden in the County aforeſaid without our Writ, 
and on our Behalf that you tell the aforeſaid A. that he may upon Requeſt obtain 
our Writ of the Debt afireſaid againſt the aforeſaid B. if it, ſhall ſeem to him ex- 
pedient. Witneſs, &c. And if ſuch Writ be ſued in another Court, then the 
Writ ſhall be directed unto the Bailiff of the Cout 7 * Form: 
The King to his Bailiffs I. of N. or to his Baili eeting < Whereas 
Pleas, 8c. (as above, until) without our Writ ; — 2 we hear A. impleads B. 
or this, that the ſame B. may render to the aforeſaid A. Chattels to the Value of 
ten Pounds, before us in the Court of your ſaid Lord of N. or in our Court id 11 
N. without our Writ; We command you, if it be jo, that then you wholly. ſu 
ſede that Plea, &c. (as above). And if they do not ſurceaſe upon this * . 
then he ſhall have an Alias and Pluries, and an Attachment againſt man ad 
alſo an Attachment againſt the Party himſelf. _. 
And if a Man do owe unto another Man five Marks, and he ſue 3 
Plaints for the ſame in the County Court, or in any other Court againſt the 
Debtor, he ſhall have a Prohibition thereof, and rehearſe the Matter, and 
he would defraud the King's Court of its 'JuriſdiRion, and alſo the Party o 
bis Anſwer, c. commanding them that they do not proceed, c. and that 
he command the Party to ſue at the Common Law in the King's Court; and 
if they will not ſurceaſe, he ſhall have an Alias and Plaries, and Attachment 
upon the ſame, Sc. 
And ſo it is if a Man will ſue in the County Count a Witt. of Conant 
or Treſpaſs, unto his Damage of forty Shillings or more, the Party ſhall 
have a Prohibition for to ſurceaſe, and thereupon an Alias, Pluries ak jy Attach- 
ment, &c.. _- 
And ſo if the Executor ſueth 3 in the. County, or in a — Baron, for a 
Debt of five Marks by divers Plaints, whereas the Debt is upon a Contract, 
or upon an Obligation; now the. Defendant may ſhew the ſame, and plead 
unto the Juriſdiction of the Court, or he may have a Writ of Prohibition di- 
rected unto them, that they do ſurceaſe, Sc. and if he have Judgment in any See 15 H. 3. 
of the Plaints ſued for Parcel of the Debt, yet in the Prohibition he may pro- Prohibition 
hibit him in the Plaints which are depending. . "ee that age of the es 
| J vagen ceaſe for the Refidue.. | 


a) And ſo if he lit an entire © Contra into coram ad Fear and dd: atleaſt, voidable 1 
ſeveral Sums under forty Shillings. See 19 H. 6. Falſe Judgment. Kelu. 105. a. See 19 H. 
54: it ſeems the Judgments for ſuch Sums are 5. @, 


1 And 
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Prohibition. 
And alſo if a Man fue in the County a Plaint of Twenty Pounds, and hath - 


Judgment to recover in that Court; yet the Defendant WA ſue a Prohibition, 
commanding the Sheriff and the Suitors that they do not execute the Judgment, 


although he have before admitted the Juriſdiction. 


And ſo after Judgment given, and Execution awarded in the County, or in 
other Court Baron, which hath not Power to hold Plea of Debt of the Sum 
of forty Shillings, c. or of Damages in Treſpaſs amounting to ſuch Sum, or 


more, the Party Defendant ſhall have a Writ of Prohibition unto the Bailiffs, 


or unto the Sheriff or Officer of the Court, that they do not Execution; and if 


they have diſtrained the Party to make Satisfaction, that then they releaſe the 


[47-1 


r Ed. 4. 15. 
Juſticies lieth 


without Vi 


& Armis. 
Littleton. 


Diftrefs, and that they revoke what they have done therein. 


There is a Rule in the Regiſter thus: If Pleas of Chattels or Debts which 11 


amount to the Sum of forty Shillings, or exceed it, are pleaded in the County or in 
other Court without eur Writ, which is wanting, let not therefore a Writ of 
Falſe Tudgment, nor Recordare, nor a Writ of Executio Judicii, be made, ex- 
cept in Courts of Cities, and other Courts which have Puriſdi ittons f this Kind, 
according to Cuſtom. © 

And if a Man ſueth hotties; ] in the County: or other Court, upon a a Plaint 
of Treſpaſs Ji & Aumis; the Defendant may We a Prohibition unto the She- 


riff, or' unto the Bailiff, in ſuch Form : 


' The King to the Bailiffs of B. &c. Whereas Pleas of T peer done with Foree 
und Arms againſt the Peace in our Realm of England, ougbt not to be pleaded 
without our Writ, according to the Law and Cuſtom of the fame Realm; and as 
we hear W. hath impleaded R. of T. before you in the Court of your afereſaid 
Lord, of divers Treſpaſſes done to the ſame W. by the aforeſaid R. with Force 
and Arms againſt our Peace (as it is ſaid) to the great Damage of him the ſaid 
W. and contrary to the Law and Cuſtom aforeſaid : We ae e you, F it be ſo, 
that then you do wholly ſuperſede the Pleas aforeſaid from being further holden 
before you, telling the aforeſaid W. on our Behalf, that be may upon Requeſt 0b. 
tam for himſelf our Writ of Treſpaſs aforeſaid againſt the Ne R. 75 71 ut 


ſeem expedient to him. Witneſs, &c. 


And if one Man ſueth another in a Court Baron,” or other oe which iS 
not a Court of Record, for Charters concerning Inheritance or Feen he 
Mall have a Prohibition, and the Form is ſuch 

The King to the Bailiffs of R. of P. greeting : Whereas Phegr of Baie of 
Charters or Writings touching Freehold ought not to be pleaded in any Courts which 
are not of Record, without our Writ, according to the Law and Cuſtem of our 
Realm; and E. hath impleaded W. before ꝓou in the Court aforeſaid of your Lord 
of P. withont our Writ, for this, that the ſame W. render to the aforeſaid E. 
three Charters, as we hear: We command you, if it be ſo, that then you do 
wohelly ſuperſede that Plea from being further holden before you in the Court afore- 
faid without our Writ, and that you tell the aforeſaid E. on our Behalf, that he 
may upon Requeſt obtain for himſelf cur Writ of Detinue of Charters aforeſaid 
againſt the aforeſaid W. if it ſhall ſeem expedient to him. Witneſs, &c. in the 
* Ton ear. 7 bis Writ was ru, by * Council at York. | 
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2 non adn / jr. it. 


? N  Þ 


C TF a Man do recover an Aeon and hath a Writ unto the Biſhop to See 12 Ed. 3, 
J admit his Clerk, and he will not admit him; then the Party may ſue an Quare non ad- 
Alias and Pluries, or Attachment, Cc. or may ſue a Writ out of the Chan- mifit 6. | 
cery, or out of the Common Pleas, at his Election, de quare non admiſit, as x 


| well in the Term-time as in the Vacation; but the beſt is in the Term-time 


to ſue in the Common Pleas: And in this Writ it behoveth him to certify the 
Recovery. And the F orm of the Writ of Nere non my for the King 
isch: 
The King to the. Sheriff, &c. Famed; &c. A. Biſhop of Wincheſter, Ec. that 
He be before us ſuch a Day, &c. whereſoever, &c. Wherefore, when we lately in 
our Court before us had recovered, &c. And he ſhall ſay in the Writ, If the 
King ſhall make you ſecure, becaufe the King ſhall not find Pledges, Ec. 
D And it the King do recover his Preſentment in the Common Pleas, yet he 
may ſue a Quare non admiſit in the King's Bench before himſelt. 


E And ſo if a common Perſon do recover in a Quare impedit in the nn 


Pleas, and the Record is removed by a Writ of Error into the King's Bench, 
and there affirmed; then he fhall have a Writ unto the Biſhop there, and 
ought to ſue Quare non admiſit againſt the Biſhop there upon the Record, 
otherwiſe not. After the Record removed by a Writ of (a) Error, the Plain- 
tiff who recovered ſhall not have Quare non admifit ad the Judgment be 
affirmed in the King's Bench. 

F And the Quare non admiſit ought to be ſued in the County where the Biflop 
refuſeth the Plaintiff's Clerk. 

G' And in the Quare non admifit' he ſhall recover only Darages, and ſhall 
not have his Clerk admitted by this Writ. 

H And if the Biſhop hath admitted and inftituted him, and the Atjeacun 
will not induct him; he hath no Remedy but only in the Spiritual Court, as 
it is faid; for it is a good Plea for the Biſhop to ſay, That he admitted the 
Clerk, and ſent his Letters unto the Archdeacon Wwho wilt not induct him. 
And I conceive that if the Archdeacon refuſe to induct the Clerk, that the 

Clerk ſhall have an Action on the Caſe againſt the Archdeacon, becauſe the 

Induction is a Temporal Act. As if the Sheriff upon Habere facias ſeiſinam 
will not admit him into Poſſeſſion, he ſhall have an Alas and Plurits, 2) and 
Attachment againſt him. But ſome have ſaid, that he ſhall have a. Citation 
ont the Archdeacon in the Spiritual Court, a Puniſh Wn: there „ ban 


(a) og Defendant mall not hoes "Oper: of Tudnidest is a Reverſal pr. had 8 gee 
the Record; vide bie 48. F. 16 Ed. 3. Zuare 26 EA. 3. 35. contra, & guære hic, if it be a 
on admiſit 3. But by Hill, if the Record be in new Original. Note alſo 26 Ed. 3. 75. accor- 
another Place, the Juſtices ſhall ſurceaſe till dant. 
they have inſpected the Record. See accordant (5) See 13 Ed. 3. Quare non admijit 4. and 
17 Ed. 3. 55. by Shard, in a Quare non admifit 9 Ed. 3. ibid. 13. a Quare non admiſit, againſt 
in the Rolls, For the Reverial of the fuſt an Official. Alioquin Rex ſe capiet ad illum. 


* {' 


3 4 perhaps 


110 Quare non admiſit. 


perhaps he may alledge a ſpecial Cauſe, for which by the 8 piritual Law he 
ought not to be inducted, which Cauſe cannot be m in the Tem- 
poral Court. Jdeo quære. Fs 
V. 21 H. 5. 3. And if the Vicar- general do refuſe to admit the Clerk, the Quare non admiſit 1 
A Man reco- ſhall be brought againſt the Biſhop: for that Refuſal; and if the Biſhop do re- 
vered in a fuſe the Clerk, and afterwards dieth, Quare non admifit | is aides againſt 
A. and had the Guardian of the Spiritualities for this Refuſal made by the Biſhop, 
a Writ to the Tamen quare. | 
Biſhop, who _ (a) The Biſhop i is not bounden to Amit this Clerk, if the Church be full K 
returned, that of the Preſentment of another Party who is not Party to the Recov 


he Clerk wh = 
the Clerk who If the Biſhop do refuſe the King's Preſentee, and doth afterwards admit L 


was in had re- 


ſigned, and him, yet the King ſhall have Quare non admiſit againſt him for that Refuſal 


that the and ſo ſhall a common Perſon in like Manner have, as I conceive. 
Church was 


full of the Preſentment of I. H. and upon that Return the Plaintiff had a Scire facias againſt the Re And 
after the Return the Opinion of the Court was, That he ſhould have Quare non ATION 


In a Quare non admifit the Biſhop may ſay, that he did pteſent for Lapſe. M 
| And Quart non i. was maintainable. againſt the Biſhop” s Official. Mich. N 
D 48. } 9 If 3 Man do recover in a Quare impedit kis Preſentment unto. a. Chapel A 
= which is donative, then I think that he ſhall have a Writ unto the Sheriff to 
put the Clerk who recovered into Poſſeſſion (2). 
And in a Quare non admiſit the Biſhop may ſay, That the Church is liti- B 
gious betwixt two, &c, 


If a Man hath a-donative Chantry, which is of the Nature that one name C 


unto another his Clerk, and that the other ſhall inſtitute and indu@t him; 
there if he who hath the Nomination be diſturbed, he ſhall have a Quare 
impedit, and if he do recover, he ſhall have a Writ-unto him who ought to 
inftal and induct him, to put him in Poſſeſſion. But if he be diſturbed by 
him who ought to inſtal him, then he ought to have a Quare impedit againſt 
him: And after that he hath recovered, he ſhall have a Writ to him who diſ- 
turbed him, to put his Clerk into Poſſeſſion ; os. he ſhall have a Writ unto the 
Sheriff, to put the Clerk of him who recovered into Poſſeſſion, at his Election. 


(a) And Note; The Bilkop mall 1 Allo, if he Big be kin by the Arch- 
if he return the (whole) Matter wie wes, ad biſhop to admit the he ſhall be excuſed, 
adnitienden Clericum, whereupon the Party and a Writ ſhall ine to the Preſident of u 
may have a Quare nor admifit againſt the Arches. Parl. 22 Ed. 3. n. 63. 

Biſhop, to try the Truth of the Return, and (5) See 14 H. 4. 11. accordant, by Hanlf. 
allo a Scire facias againſt the Incumbent to try of a Free Chapel, which one has by the 8818 
rl. 9 Eliz. «+ 260. 8. Baſie Cubs. Grant, 


. 
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E "And 


F 


al, before Judgment. 


Py 18 Ed. 3. 17. 
Hill and Pole, and that there ſhall be a ſpe - 
cial Count, and not of a Recovery. 


| Green adjudge 


Judgment of Court. 


| Quare incumbravi t. 


* 


UARE incumbravit (a) ought to be wech in che County where the Church 
is, becauſe the Wrong is done here. 
Quare incumbravit doth not lie but where the Plaintiff recovereth by 17 Ed. 3. 74. 

And the King may ſue a 


Duare incumbravit in the 


King's Bench, although the Record of Recovery be in the Common Pleas ; 


but a common Perſon cannot do fo. 


(b) And Quare incumbravit may be ſued in the Comeen Pleas, although 17 Ed. 3. 74. 
the Record be removed in the Ling s Bench * 


by a Writ of Error, or in the 


Treaſury; but if the Record be in the King's Bench, it ſcemeth then that the 
Party ſhall ſue the Quare incumbravit there, &c. 


G And Quare incumbravit is an Original Writ, and ſhall iſſue out of the Chan- 


cery, and not out of the Common Pleas. 
H And Quare incumbravit doth not lie until the Party 


| Ne admittas (c) unto the Biſhop ; 


hath ſued the Writ of 


for if the Biſhop do incumber the Church 


before the Writ of Ne admittas ſued, then the Party ſhall have a Quare impe- 


dit, and not 


Quare incumbravit ; for the Biſhop cannot have Notice untif the 
Ne admittas be delivered unto him. And if the (4) Biſhop, after the Ne ad- Ante 35. G. 


mittas delivered unto him, do admit his Clerk for whom it is found by the 


Jure Patronatus, yet the other Par 


ſhall have Quare incumbravit againſt him. 


(e) And in Quare imcumbravit he ſhall have Judgment to recover Damages, 
and alſo his Preſentment. But ſo — he not have in * nom admiſit, but 


only Damages. 


(a) Per Thorp. If the Biſhop in incumber 1 


no Debate or Diſpute is, yet this Writ lies. 
17 Ed 3. 74.6. 21 Ed. 3. 
Bravit 3. and fo by Willy, if the Biſhop incum- 
ber within the ſix Months, though ne Plea be 
6. which was admitted 


(6) In a QAsare incumbravit, per Thorp & 
1. That one ſhall have Oyer 
of the Record. 2. That one ſhall have this 

be returnable in the ſame Court where the ori- 
ginal Judgment was given. 4. Where the Writ 
ſuppoſes the Plea pending touching the Church, 
it is good, 5. That the Writ ſhall not make 
Mention of the Place where the Reeovery was 
had. 6. It need not mention whether he in- 
cumbered within or after the ſix Months, bat 
that ſhall come by way of Anſwer. 7. If one 
recover within the fix Months, and the Biſhop 


incumbers, he ſhall haye a Ruare W 


oy 


Duare ineum- 


3- That the Writ ſhall 


within the fix Months. 8. It is no Plea that 
the Record is removed by Error. 17 Ed. 3. 50, 
54, 74, Or that he has received the Plaintiffs 
Clerk at his Nomination, 21 Ed. 3. 3. 4 | 

(c) Note; The Iſſue in that Caſe ſhall not be | 


on the Day that the Prohibition was delivered, 


but whether he received the Clerk before the” 
Prohibition delivered or not. 19 Ed. 3 Lare 
incumbravit 2. 

(4) See accordant- 19 Ed 3. Quare incums 
Bravit 2. 18 Ed. 3. 17. And the Reaſon is 
becauſe the Patron need not ſhew the Right of 
Patronage to be in him, for the Ne admittasr 
with the Recovery gives him the Action, tho” 
he be not the true Patron. See 8 R. 2. Quare 
impedit 199. a Quare impedit lies in ſuch Caſe, 
although he has not preſented to the ſame Avoid- 
ance, 17 Ed. 3. 75. Alfo the Plaintiff need not 
count that the Biſhop: refuſed his Clerk, for the 
Incumbrawvit is a Refuſal. 18 Ed. 3. 17. 6. 

(e) See 21 Ed. 3. 3. accordant ; but his T 


 paralties ſhall not be {{cized) at Common Law. 


(a) And 
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RI. vide ac- 


Cordant 


19 Ed. 2. 


Quare incum- 


bravit 2. 


Cuſtom of our Realm: And have yu there, 


Quare incumbrawit. 
(a) And in 21 Ed. 1. it was adjudged, That a Man ſhall have a 


vare in- K 
cumbravit without making Mention of any. Recovery in the Writ, or in the 
Count. But by the Rule of the Regiſter he ought to mention the Recovery; 
34 H. 6. 39. and that ſeems to be the better Opinion. 

(a) And after the Ne admittas —— if the ſix Months paſs, the Biſhop. L. 
may preſent his Clerk for Lapſe, and ſhall not be charged by the Quare in- 
cumbravit for that Preſentation; but it ſeemeth he cannot lle the Clerk 


of the other Man after the ſix Months paſt, for that ſhall be againſt the Writ 

of Ne admittas delivered unto him. And alſo if the Biſnop do preſent thei 
Clerk of the other Party after the ſix Months, who had preſented unto him 
before, that Preſentment maketh Title to the Party, although it be after the 

ſix Months; by which 10 ſeemerh that the yore incumbravit lieth then for the: 

Party. 142: | 3; 2811 £1 

And if the Plaintiff be Nonkiit 3 in Quare incumbravit, he may. ſue a new M 
| Nuare incumbravit, and may vary from his Count upon the firſt Writ, And 
it is a good Iſſue, that he did not — Sc. after the Prohibition deli- N | 
vered unto him. 

And if a Man hath a e impodit depending, and he ſue a Ne i O 
to the Biſhop, and afterwards the Biſhop do incumber the Church within the 
ſix Months with his Chaplain, or with the Defendant's Chaplain, then the Plain- 
tiff ſhall have Quare imcumbravit; and the Form of the Writ ſhall be ſuch: 

. The King to the Sheriff of Lincolnſhire, greeting: If A. ſhall make you ſecure, 
&c. then ſummon H. Biſhep of Lincoln, hat he be before our Juſtices, &c. 10 
ſhew wherefore, when the ſame A. in our Court (S) before the Juſtices aforeſaid, 
by the Conſideration of our Court aforeſaid, had recovered his Preſentation to the 


' Church of I. againſt B. yet the ſame Biſhop, pending the Plea in the aforeſaid 


Court before the before-mentioned Juſtices, hath incumbred the ſame Church, to the 
no little Damage and Grievance of him the os: A, and contrary to the Law and 
c. Witneſs, &c. 5 . 
And if he do not appear at the Return of the Writ of Incumdravit, nor at P 
the Alias, then the Diſtringas ſhall be in the End, In manifeſt Contempt of us 


Aud have ade] Fo, 


(a) A 3 FIRE EPL was bei by the 


"Tenant of one Azdley againſt the Biſhop of Exe- 


ter, and counted that the Church avoided the 


13th of April, by the Death of J. S. and that 
Debate aroſe between him and William Cham- 


pernoon, and that the Plaintiff recovered in a 


Luare impedit, and that pending that Suit, he 
delivered to the Biſhop a Prohibition at ſuch a 
Place, and that the Biſhop incumbered within 
the ſix Months ; the Biſhop pleads and ſhews, 
that the Quare impedit bore Date the gth of April, 
and ſo was brought in Wrong to the Incumbent ; 
ſed non allocatur. For ſuppoſe it was brought, 
living the Patron, if the Parſon dies pending 


the Plea, and the Biſhop incumber it, and after- 


wards the Plaintiff recovers, a Quare impedit lies. 


and our Commands, and to rhe manife oft Ww cakening the Conf, deration of our Court 


1 


Wi opon che Biſhop taking no Notice of the 


Prohibition ſerved on him, ws that the 


Church had been void twelve Months, and that 
ſix Months paſſed before the Recovery, whereby 
the Biſhop preſented as Ordinary, ab/que hoc, 
that he incumbred within the ſix Months, and 
reſolved that what is ſaid of the Time of the 
Avoidance ſhall ' not go to the Incumbrance; 
wherefore Pole, &c. took Iſſue, whether he in- 
cumbred within ſix Months after the Avoidance, 
Se. 18 Ed. 3. 17. 

(% And Mere; This Writ has been adjudged 
good, without ſaying before e he re- 


covered. 18 Ed. 3. 17. in the Caſe /upra of H. 
de Audley. | 


And 
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And if a Man hath a Writ of Right of Advowſon der ding betwixt him 
and another, and the Church void Pendent the Writ, the Plaintiff ſhall not 
have Ne admittas to the Biſhop, nor the Writ of Quare re eb although 
the Biſhop incumber the Church; for the Demandant ſhall not recover the 
Preſentment upon this Writ, but the Advowſon; and if he hath Title to pre- 
ſent, he may preſent, and have a Quare impedit, if he be diſturbed. 


Juris utrum. 


R JURIS atrum is a Writ of the higheſt Nature that a Parſon can have; and [ 49. } 
he ſhall have this Writ where the Lands or Tenements are aliened by his 19 H. 40. 
Predeceſſor, or if a Recovery be had againſt the Predeceſſor by Default, or 323 he 
by Reddition, or for Want of Pleading of the Predeceſſor, where he hath not recovered a. 

prayed in Aid of the Patron and Ordinary. But if he do pray in Aid of the gainſt a Par- 
ibn and Ordinary, and they join in Aid, and render the Land, or confeſs ſon, his Suc- 
the Action, then the Succeſſor of ſuch a Parſon ſhall not have this Writ againſt © ere 
that Recoveree: And alſo if a Man recover by Action tried againſt a Parſon's Juri 3 
Lands or Tenements, by Verdict, and the Parſon doth not pray in Aid of the bpon that Re- 
Patron and Ordinary, yet his Succeſſor 30 have a Juris utrum, and ſhall not covery, for 
: be put to a Writ of Attaint. Poſt. 50. D. that —_ 
I A And if a Man intrude into Yan and Tenements after the Dearh of a 3 
Parſon, the Succeſſor ſhall have this Writ of Juris utrum: And ſo if a Par- ſion of his 
ſon be diſſeiſed of Lands and Tenements, Parcel of his Rectory, and dieth, ucceſſor ; but 
his Succeſſor ſhall have a Juris ntrum (a). ' a Charge only 
B And alſo a Parſon may have an Aſſiſe of Lands or Tenements of his Rec- 1 
tory, or a Writ in the Nuibus, in the Nature of an Aſſiſe, or a Writ of Eu- ſhall bind him. 
try in the Per or Cui, or in the Paſt, upon a Diſſeiſin made to himſelf, but 
not upon a Diſſeiſin made to his Predeceſfor, but ſhall be put to ſue a Juris 
utrum, Sc. 20 Ed. 3. Juris utrum 5. 
C Alſo a Parſon may have a Ceſſavit, if his Tenant who boldeth of Win cefl- Vide 57. e 
eth, Sc. or a Writ of Eſcheatry, if his Tenant die without Heir. And by 
the Statute of IVeſt. 2. he may have Quod permittat of common Paſture. 
D And if a Parſon with the Aſſent of the Patron and Ordinary leaſeth His Glebe vide 50. H. 
Lands for Life, and the Tenant alieneth in Fee, or loſeth by Default; it ſeem- 
eth the Parſon who leaſed the Land ſhall have a Conſimili caſu during the Life 
Of the Tenant for Life; and after the Death of the Tenant for Life, a Writ of 
Entry ad communem Legem. 
. And if an Abbot or Prior be Parſon imparſonee of a Chanch, and aden 
the Land of the Rectory, his Succeſſor ſhall have a Juris utrum to recover the 


Land, and not other Writ, becauſe he ſhalt have that as Parſon, 
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(a) See 26 I. 8. 3. 33 Fd. 3. d del Roy 163. 


. And 


114 


Cap. 11. 


Far. 49. 


Juris utrum. 


And if a Man leaſeth Lands unto one for Life, and afterwards granteth E 
the Reverſion by Licence unto a Parſon and his Succeſſors, and the Tenant 
attorneth, and after the Tenant for Life loſeth the Land by. Default, or ali- 
eneth in Fee the Parſon ſhall have a Writ de canſimili caſu during the Life 
of the Tenant for Life, and after his Death he ſhall. have a Writ of Entry ad. 
communem Legem, &c. 

And if a Parſon loſe by Action tried, or loſeth by Default, his Succeſſors G- 
ſhall have a Writ of Error or Attaint. 

And if a Reverſion be granted unto a Parſon and his Sueceſſors by Licence, Ft 
he ſhall have a Quid juris clamat; or if the Services of a Tenant. be by Li- 
cence granted unto a Parſon and his Succeſſors, he ſhall. have a Per quæ ſer- 


- vitia: And ſo of a Writ of Quem redditum reddit, Ce. 


And ſo if a Parſon be Tenant in Common of a Wood, or other Land, in T 


the Right of his Church with another, and the other Temot do Waſte in the 


Wood, or Land, Sc. the Parſon ſhall have a Prohibition; and if he do 
Waſte, he ſhall have a Writ of Partition, and the Place waſted ſhall. be aſ- 
ſigned to the other Party by the Statute of Weſt. 2. cap. 22. But if a Parſon 
be Patron of a Vicarage, and the Vicarage void, and a Stranger doth preſent, 


the Parſon ſhall have a Quare impedit or Darrein Preſentment : But if the ſix K 
Months paſs, he ſhall have a Writ of Right of Advowſon, becauſe that that 


Writ is given only for him who hath the intire Fee and Right in him, and 
the Parſon hath not the fame ;. for the Right is in the Patron and Ordi- 
nar 


Nor ſhall a Parſon have a Writ of Right Sur diſclaimer, nor a Writ of L. 


Cuſtoms and Services, nor an Hjuſte vexes, nor ſuch Writs as are grounded 


20 Ed. 3. Ju- upon the mere Right. But it ſeemeth he may have Contra formam Collatio- 


ris utrum, 


Old N. 125 


contra. 


of the Church 5 E. ſpall make you ſecure, 


&c. 11g, or Feoffamenti,. and a Writ of Meſne, and ad Terminum qui preteriit, &c. 
25 and ſuch r oſſeſſory Writs which are grounded upon the mere Right. 


And a Farſon or a Vicar ſhall have a Writ of Juris utrum againſt thoſe who M 
are ſeveral Tenants; and then the Form of the Writ ſhall be ſuch : 
(a) The King to the Sheriff of S. — If L. Biſhop of London, Parſon N 
c. then ſummon twelve free, &c. of 
the Neighbourhood. of E. that they be before our Juſtices at Weſtminſter ſuch a 
Day, — by Oath to recognize, whether twenty Acres of Land with the Appur- 


tenances in E. be Frankalmoign belonging to the Church of him the ſaid L. or tbe 


Lay Fee of A. B. C. and D. and in the mean time let them view that Land, and 
3 &c. the aforeſaid A. who holds two Acres thereof, B. who holds eight 
Acres thereof, C. who holds five Acres and one Rood thereof, and D. who belds 
four Acres and three Roods thereof, that they be then, &c. | 


(a) This Writ ſeems intended of an Appro- and that this is the Freehold of his ſaid Church, 
Priation, and not of a Commendam, and ſeems (Judgment ge Breve) tor the Plainuff (Court) 
maintainable in, &'c. 29 Ed. z. 11. cannot take Notice thereof, (or join Iſſue there- 

And in this Writ it is no Plea for the Tenant upon). 3 Ed. 2. Brief 785. 
to ſay, that he is Parſon of the-Church of D. 


And 
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O And two Prebendaries may be one Parſon in one Church, and then they 
ſhall join in a Juris utrum; and their Writ ſhall be ſuch: 

FV. Prebendary of the Prebend of N. and R. Prebendary of the Prebend of 
I. in the Church of the bleſſed Peter of York, Parſon of the Church (a) of A. 

annexed te the Prebends aforefaid, fbail make you N Kc. then ſummon twelve, 
&c. (as laſt above). 

P And where a Man is Parſon of the Moiety of the Church, and another 
Clerk is Parſon of the other Moiety of the Be Church, then one may have 
a Juris utrum, and the Writ ſhall be ſuch: 

W. Parſon of the Moiety of the Church of N. ſhall make you ſecure, &c. 
then ſummon twelve, &c. by Oath to recognize whether, &c. be Frankalmoign 
belonging to the Moiety of him the ſaid W. of the Church aforeſaid, or Frank- 
almoign belonging to the other Moiety of R. Parſon of the other Moiety of the 
Church aforeſaid, &c. And Dean and Chapter may have Juris trum in ſpe- 
cial Caſe where they are Wardens of a Chantry, thus: 

R The King to the Sheriffs of London, greeting : If the Dean and Chapter of the 
Church of Saint Paul, London, Guardians of the Chantry at the Altar of the 
bleſſed Mary in the Church of Saint Paul, London, ordained for the Soul of 
Richard D. ſhall make you ſecure, &c. then ſummon, &c. of the Neighbourhood L 50-. ] 
of the City of London, that they be before our Juſtices at Weſtminſter ſuch a 

Day, &c. whether twenty Shillings Rent, with the Appurtenances in the Suburbs 
of London, be Frankalmoign belonging to the Chantry of them the ſaid Guardians 
at the Altar aforeſaid, or the Lay Fee of, &c. and in the mean time let them 
view the Tenements whereof the Rent iſſueth, &c. Witneſs, &c. 


A Where a Parſon alieneth the Right of his Church with Warranty, and af- 


terwards the Altenee is impleaded, and voucheth the Parſon, who entereth wn Ed. 3. 27. 
into the Warranty, and loſeth by Action tried, his Succeſſors ſhall have a Ju- 2 H. 4. 2. 


ris utrum of the Seiſin of his Predeceſſor, which he had before the Alienation. Yor 1 


B And a Vicar ſhall have a Juris utrum againſt the Parſon for the Glebe of his 11 Ed. 3. * 
C Vicarage, which is Parcel of the ſame Church. (2) If a Parſon receive Rent ris utrum 19. 


or Fealty of the Tenant of the Land, which is aliened by his Predeceſſor, he 7 Eliz. Dyer 


ſhall not, during his Life, have a Juris utrum; but his Succeſſors ſhall have 22 1 * 

5 l rum. B. Accept. 14. 
If a Writ of Right be brought againſt a Parſon, who joineth the Miſe 2 Ed. 6. 
1 praying in Aid of the Patron and Ordinary, and — loſeth by B· Accept. 20. 
Default, his Succeſſor ſhall have Juris utrum. Otherwiſe it is if he loſeth the 

Land by Verdict, as it ſeemeth. 

F If a Parſon have a Chapel annexed to his 88 to which Chapel Glebe 
is appurtenant, the Parſon ſhall have Juris utrum of the ſame. 


A Recovery in a Ceſſavit againſt a Parſon by Default ſhall not bar his Suc- 


ceſſor, but he muſt have a Furis trum againſt him who recovered. 


(2) See the like Clauſe, Roz. 26 Ed. 1. M. 10. (5) See 8 H. 5. 10. 2 H. 4.5. 32 H. 8. 
tek. Eccl: he: de Ayrmir ſpectan ad Prebendariam Acceptance 14. Contra of a Leſſee for Years. 


d: Grerdale & Warſhill, Diæceſ. Exon, See Co. 11 H. 4. 25. See alſo 8 £4. 3. 29. ante 
Lit. 18. 4. : 49. I. 
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Conſultation. 
If a Chaplain of a Chantry loſe the Lands of his Chantry by an Aſſiſe of G 
Novel Diſſeiſin, yet he himſelf ſhall have a Juris utrum, becauſe that is a 


Writ of Right; and the Writ is to inquire, Jhether it be Free Alms of the 
Cbantry or Lay Fee, &c. H. 1 R. 2. 


1 Ed. 1. Quod The Parſon. or Vicar ſhall: have a Quod permittal in the Debet only; of his I 


own Seiſin or of the Seiſin of his Predeceſſor; and may have that Qued per- 
mittat in the Nature of an Aſſiſe of Moridaunceſter, upon the dying ſeiſed of 


Comment 24 his Predeceſſor. 


In a Juris utrum the Plaintiff ought to be named Parſon or Vicar, or ſuch 1 


Name in Right of which. Name he bringeth his Action: For if Abbot or Bi- 


ſhop, or a Dean, bring a Juris utrum, by reaſon of any Land which is Parcel 


of the Rectory annexed to the Biſhoprick, or appropriated unto the Abbey or 


Deanry, they ought to be named: Parſons of the Church in the Writ. 
In a Juris utrum, if the Tenant at the firſt Day do make Default, Reſum- * 
mons ſhall be awarded; and if he make (a) Default again at the Summons 
returned, then the Jury ſhall be taken. (5) And the Tenant: ſhall plead in a L. 
Juris utrum, as the Tenant ſhall plead in Aſſiſe of Novel Diſſeifin, /cil. two or 


three Dilatories to the Writ; and if it be not found, then to pray che Jury to 


inquire of the Points of che Writ (c). 
And where the Juris utrum is brought againſt ſeveral Tenants by ſeveral M. 
Summons in the Writ, it may be taken againſt one only for that Parcel, and 


afterwards againſt the others. But it is otherwiſe 1 in an Aſſiſe of Novel DN in, 
if it be not in ſpecial Caſes. 


Writ of Conſultat ion. 


* the Biſhop cite any of the Pariſhioners of the Church to be contributory N 
unto the Reparations of the Pariſh Church, (4) or of any Chapel annexed 
thereunto, if the Party who ſueth the Prohibition directed unto the Biſhop, 
ſuppoſe that he is impleaded of a Lay Fee in the Spiritual Court, the Biſhop 
ſhall have a Conſultation upon the Matter ſhewed in the Chancery, on the 
Part of the Biſhop. 

And ſo if a Man obtain any Judgment or Sentence in the Spiritual Court O' 
for a Legacy of Money, or other Chattels, if the Executors will ſue a Prohi- 
bition for to delay the Execution of the Judgment, the Party ſhall have a 


Conſultation. 


And if any Chaplain of the King s free Chapels keepeth any Concubine, P 
then the Biſhop may cite him before him for to puniſh him: And if the 
Chaplain purchaſe a Fm, becauſe the King's free Chapels ougat not 


(a) And therefore he ſhall not. be eſſoĩned at B. by ſeveral Summons, nothing was done againſt 
the Reſummons. 11 Ed. 3. Eoin 4. A. but the Jury was taken againſt B. only, and 
(6) See 11 Ed. 3. Juris utrum 2. 40 Ed. 3. 29. found for the Demandant ; but $Szone would not 
(c) See 17 Ed. 3. 48. accordant, per Thirn. give judgment. 
But Mose there, in a Juris utrum againſt A. and 4) See the Register 44. accordant, 
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Conſultation. 


to be viſited by the Biſhop z yet upon the Matter ſhewed the Biſhop ſhall 


have a Conſultation to proceed to correct him by Pain corporal, and not pe- 
cunlary. Ut! 11255 | 5 


If a Prior and Convent ſue in the Spiritual Court, for Tithes and Mortuary, 


J. Parſon of the Church of C. and an Abbot cometh into the Chancery, and 
turmiſeth that J. holdeth the Church of his Patronage, and that the Prior, &c. 


claimeth the third Part of the Church of his own Advowſon and Patronage, 


and prayeth an Indicavit, and the ſame is granted; now the Prior, &c. may 


ſhew this Matter in the Chancery, and have a Conſultation, becauſe that in 


177 


the Statute of Articuli Cleri it is contained, that in Diſmes and Mortuaries, See Articuli 
when under theſe Names they are propoſed, there is no Room for our Pro- Cleri, cap. 1. 


hibition. 


If a Prior ſueth in the Spiritual Court for the Moiety of the Tithes of four 
Plough-Lands, which he claimeth as appertaining unto the Church of N. 
whereof he is a Parſon imparſonee, which are not of the Value of the fourth 
Part of the Church, if the other purchaſeth an Indicavit, ſurmiſing that they 
are of the Value of the fourth Part; he who is ſued in the Spiritual Court 
ſhall have a Conſultation to proceed, So that nothing be done. touching the Ad- 


vowſon of any Part of the Church, the ſaid Prohibition notwithſtanding. 


It a Man promiſe unto another with his Daughter in Marriage ten Pounds, V. ant. 44. A. 
by reaſon whereof the Party marrieth his Daughter, if he who promiſeth the 14 Ed. 4. 6. 


Money will not pay the Money, he ſhall be ſued for the ſame in the Spiritual 5 BY. g 
Court; and if he purchaſe a Prohibition, the other ſhall have a Conſultation: 55:39" 


And if he who promiſeth the Money dieth,. yet the Husband who married his 
Daughter may. ſue the Executors for that Money, or the Executor of his Exe- 
cutors, in-the Spiritual Court. 4 LY Tg" 

And if any of the Pariſhioners do diſturb any Parſon or Vicar to carry his 


Tithes by the uſual Ways and Paſſages, the Parſon may ſue in the Spiritual 
Court for this Diſturbance; and if the other ſue a Prohibition, upon the Matter 


ſhewed he ſhall have a Conſultation. 


4. 6. 


L 51. J 


B If a Parſon or Vicar have a Penſion out of another Church, and the Pen- Penſion: 


non is kept from them, and another Parfon taketh and claimeth the ſame; See the Stat. 


the Parſon or Vicar who ought to have the Penſion may ſue for the ſame in 3“ 
the Spiritual Court. And ſo if a Parfon or Vicar, or Maſter. of an Hoſpital, 
Tue for a Penſion in the Spiritual Court, which they and their Predeceſſors 
have had Time out of Mind, Sc. if the other Party purchaſe a Prohibition, 
upon the Matter ihewed he ſhall have a Conſultation: And yet it ſeemeth, 


that upon the Preſcription he may maintain a Writ of Annuity at the Com- 
mon Law, but the ſame is in his Election. (a) But if he once ſue a Writ of 
Annuity at the Common Law for the ſame, and declare there upon the Pre- 
ſcription, . then he ſhall not afterwards ſue in the Spiritual Court for that An- 


| 


(a) See 2 Inft. 491. That it is only ſuable at inclined. Pa, 23 Car. 2. B. R. and yet in Pa,. 
Common Law, yet in Levinx' Reports 62 and 15 Car. 2. B. R. Windham cited a Caſe, 11 
113. it is ſaid by Twwi/den Juſtice, that the Car. 1. in B. R. where Coke held the to be 
Plaintiff hath his Election, to which the Court contrary, and Fi/z; Opinion denied. 

1 : 
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38 H. 6. 19. 
Vide 36. A. 


18 H. 6. 19. 


Conſultation. 


nuity in the Name of a Penſion; and if he do, it ſeemeth the Party may 
have a Prohibition againſt him. E100 07175007 01.0 

And a Parſon may ſue in the Spiritual Court. a Spoliation againſt another C 
for taking of his Tithes, or for taking of any Penſion which doth appertain 
to his Church, although they claim by ſeveral Patrons, and of their ſeveral 
Preſentments : But this is intended only where the Tithes and Profits taken 
and ſpoiled do not amount unto the fourth Part of the Value of the Church; 


for if they claim by ſeveral Patrons, and the Tithes, Profits or Penſions 


amount unto the fourth Part of the Church, then the Party grieved ſhall 
have an Indicavit, becauſe the Title of the Patronage doth come in Debate, 
Sc. But if they claim by one and the ſame Patron, and of his Preſentment, 


For where the then one Parſon ſhall have a Spoliation in the Spiritual Court againſt the 


Title of the 
Patronage is 
in Queſtion, 


there is no 


Spoliation. 


other, although the Profits do amount unto a fourth Part, or a third Part, 
or the Moiety of the Church, becauſe the Title of the Patronage comes not 
in Debate; and if a Prohibition be ſued thereupon, the Party ſhall have Con- 


If a Man have his Sheep lying and feeding for one Year in a Pariſh, the D 


| Parſon of the Pariſh may ſue in the Spiritual Court for Tithe of Wool of 


thoſe Sheep; and if the Party ſue a Prohibition, he ſhall have a Conſul- 
tation. %%% ĩ ᷣͤ K 0 
And note, That Conſultation ſhall be granted and directed to the Party E 


bimſelf who ſued in the Spiritual Court, that he do not proceed in his Suit 


there; and alſo he may have a Conſultation directed unto the Judge, com- 


manding him to proceed there, notwithſtanding the Prohibition aforeſaid. 


Preſcription. 


And the Parſon may ſue the Executors of his Predeceſſor in the Spiritual F 


Court for the Dilapidations, and for that Sum of Money which is found by 
the Inqueſt charged by the Biſhop or Ordinary, that the Dilapidations do 
amount unto, to pay the ſame: And if the Executors fue a Prohibition, the 


Party who ſued in the Spiritual Court ſhall have a Conſultation directed to the 
_ Sc. to proceed; and another Conſultation directed to him to ſue as 
before. „ b | 
And if a Man doth detain his Tithes for his Sheep, which are in the Pa- G 
riſh, and there feeding for Half a Year, if he die, the Parſon may ſue his 


Executors for theſe Tithes in the Spiritual Court, and ſhall have a Conſulta- 


tion, if the Executors ſue a Prohibition. And the Parſon by Preſcription 
may claim the Tithe of Calves and Kine, and Milk of Cattel feeding in the 


Pariſh from the Feaſt of the Holy Trinity unto the Feaſt of Saint Peter, 


which is ſaid ad Vincula; And the Tithes of Wool forth coming of the Sheep of 

his Pariſhioners, killed and dying from the Feaſt of Saint Michael to the Feaſt of 

the Paſſover, every Tear; and the Tithes of Honey and Wax forth coming of the 

Bees and Bee-biues within the Limits of his Pariſb; and may ſue for them in 

ws Spiritual Court, and ſhall have a Conſultation, if he be diſturbed by Pro- 

ibition. | | 

And a Man may ſue in the Spiritual Court for a Legacy : Where a Man H 

devi Fubrice Eccleſiæ twenty Shillings, Cc. the Parſon may ſue the Exe- 
cutors for the ſame in the Spiritual Court, c. and may ſue the Executors in 
the 


Conſultation. 


the Spiritual Couft for the Tithes of Mills due by the Teſtator in his Life- 
time. And ſo a Vicar may ſue in the Spiritual Court for the Tithe of Beans 
and Oats, ariſing within certain Limits within his Pariſh. And fo he may 
fue for Tithes of Pannage forth coming of his Wood, and for Foals forth coming 
of his Stud or Breed of Horſes, and for Butter, Cheeſe, and Meats made of Mill 
in Vinter-time. But it ſeemeth the fame ought to be by Preſcription. And 
it was agreed before the King's Council in the Parliament holden at Saliſbury, 
That Conſultations. ought to be for Tithes of Wood uſed to be cut, notwithſtanding 
1 Tithes are not yearly renewed. 
(a) A Man may ſue in the Spiritual Court, where another Man doth. de- 27 H.8. 13. 
fame him as a Falſifier, an Adulterer, or an Uſurer, Fc. See Poſt. 53. F 
K And a Parſon, or other Prieſt, may ſue in the Spiritual Court for laying 12 H. 7. 23. 
violent Hands upon him, Se. to have him (4) Excommenge, or to have cor- — 1 
poral Puniſhment, but not to have Amends there. 1 
I. Where a Prior ſueth a Parſon in the Spiritual Court for two Portions 4 [ 52. ] 
Tithes forth coming of the Demeſnes of F. whereof the Parſon hath ſpoiled 
the ſaid Prior, for which the Parſon purchaſeth an Indicavit in the Chancery, 
ſurmiſing that the Tithes do amount unto the fourth Part of the Value of 
his Church, and that the King is Patron thereof, by reafon of the Wardſhip 
of an Infant in the King's Hands, by reafon whereof the Prior cometh into 
the Chancery, and ſheweth there that the Tithes do not amount unto the 
fourth Part of the Value of the Church, and hath a Writ directed unto the 
4 Biſhop to certify the King into the Chancery the Value of the Church which 
3 the Parſon holdeth,. and the Value of the Tithes demanded by the Prior : If 
the Biſhop by his Letters certify for the Prior,. then the Prior ſhall have a 
Conſultation. And fo it ſeemeth by this Writ, that where an Indicavit is 
fued, Sc. the King ſhall be certified by the Biſhop's Letters upon a Writ 
I directed to the Biſhop what is the Value of the Church, and alſo what is the 
3 Value of the Tithes demanded in the Spiritual Court, before a Conſultation 
ſhall be granted: And it ſeems to be a good Rule, and a good Order, ſo 
as no Party ſhall be deceived : And this Certificate of. the Biſhop ſhall bind 
the Party to fay or aver any Thing againſt it. But a Conſultation ſhall be 11 H. 4: 48. 
granted upon the Certificate returned, &c. but notwithſtanding that, if it be g 3 


unto the fourth Part of the Value of the Church, che ah m may ſue a Writ oP 1.8. 
of Right of Tithes, Cc. | 
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utlage, or in 
Priſon at the | 
Time of the Utlagary, 15 Ed. 3. Uidagary 2. Brev. Etoppel 211. 


(a) Vote; The Offence in this Caſe ought to 
be merely Spiritual. 2 22 Ed. 4. 10. 2 Ed. 4. 
10. 5 OY 

(5) See accordant 7 H. 4. 1. Si non de Vio- 
lata pace noſtra, fed de Excommunicatione noftr a 


ad correctionem anime tantummodo agatur. Regi- 


fler 19. 6. dee 11 H. 4. 88. a. per Thirning. 


Where the Defendant in Attachment on a Prohi- 
bition pleads that he was a Clerk, and had Ton- 
ſure, and that the Plaintiff beat him, and that he 


the Defendant ſued in Court Chriitian, only to 


inform the Court, that the Plaintiff had offended 


againſt Holy Church, without ſuing in any 


other Manner. 


If 


120 


See for their 
Capacity at 
the Common 
Law, 


41 H. 4. 12: 


7 H. 6. 30. 
12 H. 27. 
8 Ed. 4. 6. 


WEL TE 


See 51 K. TY 


Conſultation. 
If a Biſhop make an Order, That the Parſon of ſuch a Church ſhall yearly A. 
pay unto the Abbot of B. and his Succeſſors two Parts of the Profits of the 


Church in the Name of a yearly Penfion, and that the Parſon, before he 
have Poſſeſſion of the Church, take an Oath ſo to do, for which the Parſon 


ſueth in the Court of Rome, and -obtaineth a Delegacy directed unto the Bi- 


ſhop and his Officers, to repeal the Order, c. Now if the Abbot ſueth a 
Prohibition upon this Matter, the Parſon ſhall have a Conſultation. _ 

If a Lay-man will not make his Offerings at Days limited to the Pariſhi- B 
oners to offer, or will not confeſs himſelf unto his Curate, or receive the 
Sacrament of our Lord Jeſus Chriſt of his Curate, by reaſon whereof the 
Curate citeth and ſueth him in the Spiritual Court for the ſame: If he pur- 


chaſe a Prohibition, Sc. upon ſhewing the Matter a Conſultation ſhall be 


granted. 
If the Churchwardens of any Church have uſed Time out of Mind to re- C 
ceive yearly of one of the Tenements of the Pariſh a Pound of Wax to maintain 


the Taper before the Crucifix in the Church, and he who is now Tenant of 


the Tenement refuſeth to pay this Wax, &c. there the Churchwardens may 
ſue in the Spiritual Court for the fame: And if he obtain a  Frohivition, Con- 
ſultation ſhall be granted. 

If a Man be condemned in the Spiritual Court in a Cauſe of Defamation, D 
for which he appealeth unto the Court of Canterbury, &c. and there the Sen- 
tence is confirmed, and the Party condemned in twenty Shillings tor Coſts, 
and the Cauſe remitted unto the Judges before whom it was firſt commen- 


ced, by reaſon whereof he who is condemned ſueth a Prohibition; the other 
Party ſhall have a Conſultation. If a Parſon doth detain from the Pariſhioners E. 


the Goods of the Church, and in his Will he enjoineth his Executors to de- 


liver them unto the Pariſhioners ; the Pariſhioners may ſue the Executors in 


the Spiritual Court for them; and if they ſue a Prohibition, the Pariſhioners 


ſhall have a Conſultation ; and this Conſultation may be ſued by any of the 


Pariſhioners who will ſue in the Spiritual Court. If the Biſhop or his Official F 
cite any Man for laying violent Hands upon any Clerk, Sc. if he ſue a Pro- 
hibition, the other may have a Conſultation ; Provided the Spiritual Court att 


only touching corporal and not pecuniary Puniſhment, &c. 


If a Man in time of the Vacancy of a Parſonage or Vicarage will not pay Tm 
his Tithes, and the Ordinary ex Officio cite him to pay them, Fc. if he pur- 


Chaſe a Prohibition, the other ſhall have a Conſultation granted unto him. 


If an Abbot and Convent are bounden, by reaſon of any Ordinance law- H 
fully made, to find four Chaplains to ſing in ſuch a Church or Chapel for the 
Souls of ſuch or ſuch, and it they fail to find them, they bind themſelves in 
divers Pains and Cenſures ; and if they fail in all or in Part to find theſe 
Chaplains, they have granted that the Dean of Saliſbury, or his Official, ſhall 
interdict their Church, and ſo hold it until they have ſatisfied, &c. for which 
the Dean or his Official, ex Officio, cite the Abbot and Correa to find the 
ſaid Chaplains, Sc. if they ſue a Prohibition, dhe Dean or Official ſhall havg 
2 Conſultation in that Caſe, 


If 
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Conſultation. 
If the Ordinaries do forbid the Friars, that they ſhall not hear Confeſſions, 


nor they ſhall not admit any one to be buried in their Church, and ſue them 


F. 


in the Spiritual Court for that Cauſe; if the Friars purchaſe a Prohibition, 
the Ordinaries ſhall have a Conſultation. PO, 


121 


If a Man ſueth in the Spiritual Court for taking and detaining from him See 51. I. 


his Wife lawfully married unto him, if the other ſue a Prohibition for the 
ſame, he ſhall a Conſultation, foraſmuch as for Reſtitution of his Wife wy 
he ſued, &c. And yet he may have an Action at the Common Law, 
Uxore abducta cum bonis Viri, or an Action of Treſpaſs for taking the Wife, 
as it ſeemeth. 


L And a Parſon ſhall ſue for a Penſion of forty Shillings in the Spiritual 


Court, whereof the Houſe hath been ſeiſed Time out of Mind, and ſhall have 
a Conſultation thereupon, if a Prohibition be ſued, &c. 


M If a Man recover in the Spiritual Court in a Cauſe of Defamation, Coſts, he 


ſhall ſue there for the Coſts; and if the other ſue a Prohibition, he ſhall have 
a Conſultation. POT Es 


A And if a Man have corporal Puniſhment in the Spiritual Court for a Cauſe 


of Defamation, or for laying of violent Hands upon a Clerk, Sc. if the Party 
will redeem his Penance, and promiſe to pay unto the Party a certain Sum 


for his Damages, Sc. if after he will not pay the Money unto the Party, the 


Party damnified may ſue for the ſame in the Spiritual Court; and it the other 
Party purchaſe a Prohibition, he ſhall have a Conſultation. 8 8 
If a Parſon for an Offence have Judgment to be deprived in the Spiri- 


tual Court, and the Patron doth preſent another Parſon unto the Ordinary, 


who ſueth the firſt Parſon in the Spiritual Court, becauſe he will not void 


the Church, but defend himſelf by Appeals, or other Matters, Sc. now if 
the firſt Parſon purchaſe a Prohibition, the other may ſue a Conſultation; or 


without any Prohibition ſued by the firſt Parſon, the Parſon may ſue a Writ 
in the Chancery unto the Spiritual Judge, to proceed in the Spiritual Court 
upon the Cauſe of Deprivation and Diſability. 2 


Upon a Legacy given to any Order of Friars, they may ſue the Execu- 


tors in the Spiritual Court for the ſame. And if the Executors purchaſe a 


D- 


Prohibition, they may have a Conſultation upon the Matter ſhewed, &c. 

If Friars, or other Perſons whatſoever, ſue in the Spiritual Court for a 
Legacy, and have Proceſs againſt others as Witneſſes in that Caule ; if the 
Witneſſes will ſue a Prohibition, ſurmiſing that they are ſued againſt their 


Wills ex Officio Judicis, in the Spiritual Court, &c. yet he or they to whom 


the Deviſe is made ſhall have, upon the Matter ſhewed, a Conſulta- 
tion. Yo 


And note, That the Juſtices of the King's Bench may grant a Conſultation 
of Tithes as well as the Chancellor. V 

And when the Juſtices grant a Conſultation of Tithes of Spoliation, they 
make the Libel indorſed in ſuch Manner: | 


| a. 
R Tie 


L 33. } 


12 H. . 22. 


122 Conſultation. 


The Lord the King hath not Cognizance touching Spoliation of T. «hes, in the 
Feclefraftical Court, foraſmuch as it may not be litigated there touching the Right 
of Patronoge or the Advowſon of Titbes. And ſo they give no Power by the 
Indorſement ; and the Rule in the Regiſter is by thoſe Words, 
Wola, chat the Juſtices ſaid, That Tithes ſhall not be but of ſuch Things E. 
which increaſe from Year to Year, and that by the Manure of Man : But that 
is againſt the Decretals. 
See gr. . | And all the Juſtices are againſt a Conſultation in a Cauſe Defamation, F 
Fen BY 9 it ſeems, he may have his Action at Common Law for the ſame De- 
'! B. Com. famation. 
fair 15 47 Alſo of Coals, or of Quarries, or the like, a Man ſhall not pay Tithes, G 


der C:0. 446. nor of + Agiſtment, becauſe that he payeth Tithes for the Cattle which feed in 


Regiſter 5 55 the Paſtur 
Br. Difmes 18, h ſtures. 


+ Agiftment; And alſo they ſay, That properly a Confulnition ought not to be granted, H 
this muſt mean but in Cafe where a Man cannot recover at the Common Law in the King's 
uf profitable Courts. 
Cattle. Sir Si- And 
nion Degg to 
r 
247. 


if the Biſnop cite a Man ex Officic for to appear before his Officers I 
Fornication, Sc. or ſuch like Offences, and the Party defendeth himſelf 
by Appeals, or ſuch other Delays, and by fuing a Prohibition unto the Spi- 
ritual Court, and afterwards he waves the Delays, and ſubmits himſelf to the 
Judgment of the Spiritual Court, and they delay to proceed in theſe Cauſes 
for the Vexation and Delays, and the Suing of the Prohibition which the Party 
had before; then the Party ſhall have a Writ directed unto the Spiritual 
Judges, that they do proceed in Caſe of Defamation to impoſe canonical Punifh- 
ment, and in Caſe of Submiſſion, &c. Provided that whatever may wg way 
tend to the Derogation of our Royal Right, be in no wiſe attempted 

If the very Patron preſent an able Perſon to the Ordinary, and the Ordi- K 
nary refuſeth him, and afterwards a Difturber prefenteth unto the Ordinary 
another Perſon unto the fame Church, and the Ordinary doth admit, inftitute 
and induct him, and afterwards the very Patron recovereth his Preſentment 
againſt the Diſturber; for which Cauſe the Preſentee of the very Patron ſueth 
the Preſentee of the Diſturber in the Spiritual Court, to avoid and remove 
him; for which Cauſe he ſueth a Prohibition, c. now the Preſentee of the 
very Patron ſhall have a Conſultation unto the Spiritual Court to proceed 
in that Caſe, &c. But firſt the Record in the Common Pleas ought to be 
certified into the Chancery of the Recovery, or of the Compoſition there 
made of the Title of the Preſentment, before the Conſultation ſhall be 

ranted. 

If the Tenants or Poſſeſſors of any Lands or Tenements within any Pariſh L. 
have uſed to find a Chaplain to ſay Divine Service in the Pariſh Church, &c. 
Time out of Mind, Sc. and afterwards they withdraw, and will not find 
ſuch Chaplain, Sc. then the Parſon and Pariſhioners ſhall ſue againſt them in 
the Spiritual. Court, for to. find ſuch Chaplain in the Church : And if the Te- 
nants or Pofſ-i{ors of the Land ſue a Prohibition, upon the Matter ſhewed in 
Chancery, the Parſon and Pariſhioners ſhall have a Conſultation to proceed, 
and by ſuch Words; We fignify to you, that you may lawfully proceed in that 

Cauſe 
1 


ds” — wp 7 N 
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Conſultation. 123 
Cauſe as to the reducing the Chantry aforeſaid to its original State, &c. and that 
you may act as to the impoſing a due Puniſhment, by reaſon of ſuch Subſtraftion 
from the ſaid Chaplain thereof, and may further do that which you ſhall know to 
belong to Eccleſiaſtical Juriſdiction; our ſaid Prohibition, or any other to be di- 
refed to you hereafter in the Cauſe aforeſaid, notwithſtanding, &c. | 
And if it be after Time of Memory, viz. in the Time of R. 1. and be- [ 54. } 
fore the Statute of Mortmain, the Parſon and Pariſhioners ſhall have ſuch Suit 
I for a Chantry, &c. And if a Parſon and Pariſhioners ſue one ſuch Tenant 
I and Poſſeſſor of the Lands to find ſuch Chaplain, Sc. and he ſue an Inhibi- 
3 tion from the Court of Canterbury, or appeal unto the Court of Canterbury, 
or make ſuch ſubtil Delays in the Court of Canterbury; then the Parſon and 
Pariſhioners ſhall have a ſpecial Writ unto the Archbiſhop and his Officers: 
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3 That you may proceed and act in the Cauſe and Proceſs devolved before you in the [ 
3 Court of Canterbury, by virtue of the Appeal aforeſaid, ſo far as relates to the [ 
I reducing the Chantry to its due State, the impoſing and cauſing to be impoſed due 1 
4 Punifhment, by occaſion of ſuch Subſtraftion from the ſame, and may canſe the } 
I | faid Sentence pronounced againſt him, if rightly deduced, to remain in its full 4 
Strength, and further do, & c. our ſaid Prohibition notwithſtanding. . i 


A If a Man deviſe an Ox or a Cow unto the Church for Reparation thereof, | i 
or for the Churchyard, and he who hath the Cow or the Ox will not deliver 1 
the ſame unto the Churchwardens; then the Ordinary ex Officio, or the | | 
Churchwardens may cite him, and ſue him for the detaining of the Cow or 1 
Ox: And if the other Party ſue a Prohibition, the Churchwardens ſhall have 
a ſpecial Conſultation: We ſignify to you, that in the Cauſe aforeſaid as to the 
Reſtitution of the Legacy aforeſaid to the ſaid Churchwardens in Form aforeſaid, } 
and as to impoſing on him canonical Puniſhment for detaining thereof, it may bs 
litigated before you, and you may lawfully proceed and further do that which 10 
the Eccleſiaſtical Court, &c. our Prohibition notwithſtanding. And if he will not 

proceed upon that, they may ſue an Attachment, c. | | 

B And in many Caſes a Man ſhall have a ſpecial Conſultation. As, if a Par- 
ſon ſue in the Spiritual Court for Tithes of great Trees which paſs the Age 
of twenty Years, and makes his Libel by the Name of Silva cædua; now the 
Party may ſhew in the King's Bench or in the Chancery, that the Trees were 
great Trees above the Age of twenty Years; and upon this Surmiſe he ſhall 

have a ſpecial Conſultation to proceed, /o that it be touching Silva cædua, 
and not of other Trees which are paſt twenty Years Growth, or the Age of 
8 twenty Years. And ſee the Statute for the ſame, Anno 45 Ed. 3. cap. 31. 

C. If a Man have a Chapel within his Manor which is a donative Chantry, or 
preſentable, and the Chaplain hath uſed to have the Tithes ariſing of the De- 
meſnes of the Manor Time out of Mind, Sc. Now it a Parſon (in whoſe 

Pariſh this Chapel is) ſueth the Lord of the Manor, and alfo the Chaplain 
in the Spiritual Court, for the Tithes of the fame Manor, they ſhall have a. 
Prohibition, Sc. becauſe the Advowſon of this Chapel may come unto the 
King by Wardfhip or Eſcheat, Sc. And then the Parſon within whoſe Pa- 
riſh this Manor and Chapel is, ſhall have a ſpecial Writ of Scire facias againſt 
the Lord of the ſaid Manor, and alſo againſt the Chaplain, returnable in the 
R2 Chancery 
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124 Breve de Vi Laica removenda. 
See Plow.472. Chancery at a certain Day, if they can ſay any Thing wherefore a Conſulta- 


Ia Molins tion ſhall not be granted, and the Writ of Prohibition revoked and repeal- 


— ROY ed; and further to do as the Court ſhall award in that Caſe. And in the 


mends this End of the Writ ſhall be, And have yoh there the Names of thoſe by whom you 
Form of Scire ſhall give him Notice, & c. and this Writ, &c. Which Writ appeareth in the 
facias; but Regiſter in the End of the Writs of Significavit. NE 


there is ano- 


ther Form 

u'ed at this | 1 ; . 

* Breve de Vi Laica removenda. 

Old Na. Br. THIS Writ de Vi Laica removenda lieth as well upon a Surmife made by D 
53, ont. and 1 the Incumbent, or by him that is (a) grieved, Sc. without any Certifi- 


Marrow in his 


Reading. cate thereof made in the Chancery by the Biſhop, as upon a Certificate thereof 


made in the Chancery by the Biſhop. 

And when the Biſhop makes Certificate into the Chancery of the Force, E. 
then the Form of the Writ is ſuch: 

The King to the Sheriff of Lincolnſhire, greeting: At the Requeſt of the wor- 
ſhipful Father the Biſbop of Lincoln we command you, that all Lay Force which 
holds itſelf in the Church of I. of his Dioceſe, to the diſturbing the ſaid Biſhop, 
whereby he is leſs able to exerciſe his ſpiritual Office in that Church, you without 
Delay do remove from the ſame, &c. And he ſhall have an Alias and a Pluries, 
and an Attachment againſt the Sheriff, directed unto the Coroners, if he do 
not ſerve or return the Writs. 

And if the King do collate unto any Prebend of any Biſhop come to him 
by Title, and the Biſhop make Reſiſtance, that the King's Preſentee cannot 

| have the corporal Poſſeſſion thereof; then the Writ ſhall' be directed unto the 
Sheriff, and ſhall be ſuch : 

We command you, that all Lay or Armed Force which holds it ſelf in the ſaid 
Church, or in the Houſes thereto adjoining, to the diſturbing our Peace in your 
County, you do without Delay remove from the ſame, and if you ſhall find any 
Perſons reſiſting in this Matter, that you attach them by their Bodies, and keep 
them in ſafe Cuſtody in our Priſon, ſo that you may have them before us on the 

Octave of Saint Hilary, Sc. whereſoever, &c. to anſwer us touching the Con- 
tempt and Reſiſtance above- mentioned: And have there the Names of thoſe whom 


you ſhall have attached, and this Writ. And this Writ de Vi Laica removenda G 


may be made returnable, or not returnable, at his Pleaſure who will ſue the 
Writ; and it may be returned into the Common Pleas as well as into the 
King's Bench. 


(a) If one has a Writ to the Biſhop,. and a afte>the Execution of the Judgment. 12 H. 4.26. 
Diſturbance cf its Execution is made by the In- Not upon a Suggeſtion. But upon a Suggeſtion 
aumbent, or any other, the Juſtices of C. B. may of the Party grieved in the Chancery, he ſhall 
grant. Remedy. But. not if the Diſturbance be have this Writ, 


And: 


Mrit of Maſte. 


Right or Wrong, but only for to remove the Force, and to ſuffer the Incum- 
bent for to enjoy the Poſſeſſion: And if the Sheriff do amove, or would put 
out the Incumbent who is in Poſſeſſion, the Incumbent ſhall have a Writ di- 
rected unto the Sheriff, commanding him that he do not put him out; and 
if he hath put him out, that without Delay he make him amends: And if 
he do not ſo do, the Party may have an Altus and Pluries, and Attachment 
againſt the Sheriff. And the Form of the Writ de Vi Laica removenda, with- 
out the Certificate, 1s ſuch: | 


A The King to the Sheriff, greeting: We command you that all Lay Force, as 
alſo armed Power, which holds itſelf in the Prebend of E. in the Church of C. 


to the diſturbing our Peace, you do without Delay remove from the ſame: And if 


you ſhall find any Perſons reſiſting you in this Matter, then having taken with you 


a ſufficient Power of your County, if it ſhall be neceſſary, attach them by their Bo- 
dies, &c. (as above). 3 | | 


B And the Form of the Certificate of the Biſhop is ſuch : 


To the moſt excellent Prince and bis Lord, the Lord Henry by the Grace of God, 


| &c. W. by divine Permiſſion Archbiſhop of York, Primate of England, ſendeth 
greeting in Him by whom Kings do reign and all Things ſubſiſt: We make known 


to your Royal Highneſs by theſe Preſents, that certain Perſons unmindful of their 
Safety do hinder and diſturb the Poſſeſſion of Maſter 1. in the Church of C. of our 


Dioceſe, canonically conferred upon him, which A. ſome time kept occupied to the 
Prejudice of our Office and of Ecclęſiaſtical Liberty, and of the Right of the afore- 
ſaid I. Therefore we humbly beſeech your Excellency with your wanted Grace to 


ſtretch forth the Arm of your Royal Authority, to the End that this Force and 


| Power may be abſolutely removed, that the Rebellion of the Enemies of Chriſt be- 


ing thus ſuppreſſed by your Aid, Eccleſiaſtical Liberty may remain ſafe and unhurt 
under the Shield of your Defence, and you may therefore obtain from God a worthy 
Recompence, who, may He long preſerve you to his Church and People! Dated 
at B. the fourth of the Calends, &c. | 


Writ of Waſte. 


C 13 E Form of the Writ of Waſte againſt Tenant in Dower doth vary from: 


the Form againſt other Tenants; for the Writ of Waſte againſt Tenant 
in Dower is ſuch: = | | | 


The King to the Sheriff, &c. If A. ſhall make you feeure,, Rc. then ſummon by 


good Summoners B. (b) who was the Wife of C. that ſhe be before our Fuſtices at 
Weſtminſter in fifteen Days of the Holy Trinity, to ſhew wherefore ſhe hath com- 


mitted Waſte, Sale, Deſtruction (e) and Baniſhment of the Lands, Houſes, Woods,. 


(a) And if he remove him; the Court of her proper Name, ſee 32 Ed. 3. Brief 265. 
King's Bench ſhall award his Reſtitution, althoe* 3a Ed. 3. Brief 326; | 


it appears the Incumbent had no Title. M. 43 & 44) Duare fecit vaſtum & deſiruftionem in 


44 Eliz Aſcot ver. Ratchellor, Terris & Hominibus, adjudged: good, without 
(5) Where the Writ ſhall be againſt her by faying .Exilium. 2. H. 6. 11. 


Gardens, 
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11 And note, That by this Writ the Sheriff ought not to remove the (2) In- [ 55. J 
cumbent who is in Poſſeſſion of the Church, whether the Poſſeſſion be of 
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29 Ed. 3. 15. 
Et 3 Ma. 
Dyer 129. 


then it is Waſte. 
he ſhall recite the Statute in ſuch Form: 


V jt of Waſte. 
Gardens, and Men, which fhe bolts in Dower of the Inheritance of the aforeſaid 
A. in N. to the Diſheriſon, &c. And in that Writ he doth not rehearſe the 
Statute which gave the Writ of Waſte, (a) nor the Writ of Waſte againſt the 
Guardian, becauſe they were puniſhable at the Common Law, before the Sta- 
tute, by Prohibition and Attachment thereupon, if they did Waſte. And 
Exilium in hominibus ſhall not be put in the Writ of Waſte, if the Tenant in 
Dower, or other Tenant, do not miſuſe the Villains of the Manor, by reafon 
whereof they depart from the Manor, or from their Tenures; and if they do, 
And in a Writ of Waſte againſt Tenant for Life or Years, 


The King to the Sheriff, &c. If A. ſhall make you fecure, &c. then fammon, &c. 
B. &c. Wherefore, ſeeing that it is provided by the Common Council of our Realm 
of England, that it ſhall not be lawful for any Perſon to commit Waſte, Sale or 
Deſtruction of Lands, Houſes, Woods or Gardens; the fame B. hath committed 


Waſte, &c. of the Lands, Houſes and Gardens in Is which (O) the aforeſaid A. 


demiſed to him, &c. 


And if an Abbot bring a Writ of Waſte : 


Writ ſhall be, To 


(a) Of Pl-adings and Proceſs i in. aged. The 
Defendant pleads a Plea in Bar, which does not 
acknowledge the Waſte, as a Grant to hold 
without Impeachment of Waſte, Sc. if there be 
a Demurrer thereto, and it is ruled againſt him, 
yet the Sheriff ought to enquire of the Waſte and 
Damages; per Thorpe: And therefore he may 
after the Demurrer traverſe the Point of the 
Writ, and plead no Waſte done. 38 Ed. 3. 24. 
a. 5. The Plaintiff in Maintenance of his Writ, 
tenders an Averment, that the Tenant refuſes, 
this is peremptory againſt the Tenant. 6 H. 4. 
5. a. 6. In Waſte againſt two, one makes De- 
fault, and the other appears, who thereupon is 
put to anſwer. 4 Ed. 3. 33. 39 Ed. 3.19. 12 H. 
4. 5.6. DPuere, If a Writ of Inquiry ſhall be 
awarded? If Nibil be returned on the Summons, 
Attachment and Diſtreſs, and the Tenant makes 
Default, the Waſte ſhall be inquired. 12 H. 4. 
4. 21 H. 6. 56. Where the Writ of Inquiry is 
of a Waſte in two Vills, the Jurors ought to 
view both the one and the other ; but it is ſuffi- 
cient, though the Inquiry be taken at any other 
Place. 12 H. 4. 9. 6. In Waſte againſt two, one 
makes Default at the grand Diſtreſs, the other 
appears; a Writ of Inquiry ſhall not be granted, 
for one cannot anſwer without the other. 14 H. 
4. 37. See the contrary to this, /upra. 

Note; In Waſte in the Jener, the Summons 
ſhall be in Terra petita, although in Truth ano- 
ther Perſon is Tenant; as if one does Waſte, 
and afterwards grants over his Eſtate, and 
upon the Diſtreſs Iflaes ſhall be returned on this 


Writ. 


ment was on a Nibil dicit. 


for the Place waſted. Duzre ; For a 
iſſue to inquire of the Damages, but not of the 


againſt Tenant in Dower, the E 


ſhew wherefore he hath committed Waſte of the Lands, &c. 
_ which he holds in * of the Right 1 he Church, to the — of bis (c) 


But if it be i in the Jennii, although the 
Sheriff on every Writ returns Nabil, yet a Writ 
to inquire of the Waſte ſhall iſſue. 11 H. 6. 4. a. 


12 H. 4. 4. a. and 21 H. 6. 56. 
In Waſte by Darrel againſt Leyburn, Judg- 
Now if the Plaintiff 


will releaſe the Damages, he ſhall mo 
rit ſhall 


Waſte, for that is acknowledged. And by the 
ſame Caſe, the Sheriff need not find Deer on the 
Place waſted. Dyer 204. 

Note; In Waſte i= Domibus, Beſcis, & c. the 
Plaintiff may abridge the Waſte aſſigned, ſo that 
he do not falſify his Writ; and therefore he can- 


not abridge the whole Waſte l in Domi- 


bus. Dyer 272. 6. 

On a Writ of Inquiry of Waſte on Judgment 
by Default, the Jury may find no Waſte done. 
19 Ed. 3. Vaſte 30. 3 H. 6. 296. per Martyn. 

(b) Note; If A. and B. Jointenants, or Parce- 
ners, make a Leaſe for Life or Years, and A. dies 
without Iſſue, B. may have Waſte againſt the 
Leſſee, ſuppoſing that he himſelf had leaſed the 
Eſtate. 46 Ed. 3. 17.a. 35 H. 6. 39. a. per 
Priſot. But if Waſte be brought, 5 that 
A. and B. leaſed to the Defendant for Life, Re- 
mainder to the Plaintiff: It ſeems a good Plea, 
that A. leaſed it fole, ab/que hoe, that J. and B. 
leaſed it. 6 H. 4. 5. 

(e) Ad Exheredationem Epifeepi wel E celiſiæ. 
2 Mar. Dyer 129. 


Church, 


Church, &c. 


E 


r 


G 


Nrit of Waſte. 
And ſhall not 5 Of the Inheritance of him the Abbot, nor ts 
the Diſheriſon of him the Abbot, &c. But if the Heir bring a Writ of Waſte 


againſt the Tenant for Life of his Anceſtors, then the Writ ſhall ſuppoſe that 
the Tenant holdeth of the Inheritance, &c. and that the Waſte is done 7o his 


Difheriſon, &c. and that they have made Waſte of Lands they hold in Dower | 


of the Wife, yet the Huſband doth not hold in Dower. 

(a) And the Writ of Waſte ſhall be always brought againſt the Tenant in 
| Dower or Tenant by the Curtely, although they have granted over their Eſtates 
unto others. 

If the Huſband make a emen of his Land, or a Stranger doth abate 
after the Death of the Huſband, or diſſeiſeth the Huſband in his Life-time, 
and afterwards the Wife recovereth her Dower againſt the Stranger, Sc. if he 
bring a Writ of Waſte againſt the Wife, the Writ ſhall make mention of the 
Recovery, Sc. how ſhe recovered the Land againſt him. 
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If a Feme hold in Dower of the King who hath the Reverſion, and the 20 H. 6. 28. 


King granteth the Reverſion in Fee unto a Stranger, and afterwards the Feme 
committeth Waſte ; now the Grantee ſhall have a Writ of Waſte, and the 


Writ ſhall make mention how ſhe holdeth of the King, and how he hath 
granted the Reverſion unto a Stranger, Sc. and that ſhe who held in Dower 


of the Stranger of the King's Grant hath committed Waſte, Sc. So if the 


Huſband dieth, and the Heir maketh a Feoffment unto a Stranger in Fee, 
who aſſigneth Dower unto the Wife, and ſhe commits Waſte; the Writ ſhall 
make mention that ſhe held in Dower of the Gift of her Huſband by 


(3) Aſſignment of a Stranger, of whom the aforeſaid Feme held in Dower of D &4F. . 
m 206, 


the 


the Aſſignment which the Heir of the Huſband hath made to the ſaid Stran- 


ger, to the Diſberiſon of him who bringeth the Writ. The Form of the Writ © 
of Waſte, where the Wife is endowed ex Agerſu Patris, is ſuch: 


(4) Note 30 Ed. r. 16. Tenant in Dower of his Heritage, 26 Ed 3. 76. and yet he may 


grants her Eſtate to the Heir under Age, and a 


Stranger, rendring Rent on Condition of Re- 


entry for Non payment. Waſte is made, the 


Heir diſagrees, the Tenant in Dower re-enters 


for Non-payment, the Heir brings Waſte. If 


the Heir at the Time of, or during the Waſte 


done, took any of the Profits, c. the Waſte is 


not puniſhable. 


But if the Heir never took any 
of the Profits, Waſte lies againſt the Tenant in 
Dower after the Diſagreement. Sce 38 Ed. z. 
"198.0 | 

” he Huſband levies a Fine, and takes back an 
Eſtate for Life, Remainder to his Son in Tail, 
and dies; the Son endows his Mother, who aſ- 
figns over her Eſtate; the Son brings Waſte 


againſt her, as Tenant in Dower ; and adjudged 
that it lies; but it ſeems alſo, that he ſhall have 


a £eacral Writ, ſuppoſing that ſhe held in Dower 


makes Livery, &c, 


have a Writ making Mention of the Recovery ; 


but ſuch Writ ſhall ſuppoſe that ſhe held of his 


Heritage; and it ſeems good, as well as in Caſe 


of a Feoffee, or where the Diſſeiſor of the Hul- 


band aſſigus Dower. 38 Ed. 3. 23. 14 Ed. 3. 
Brief 273, 282. wide infra G. 

(6) If A. makes a Leaſe to B. to commence at 
a Day to come, and then A. enfeoffs C. and C. 
enfeoffs D. beſore the ſaid Day; and aſterwards 
B. enters and does Waſte, the Writ ſhall be 12 
Terris guas tenet ad Terminum annorum de prefat' 
D. ex affignatione C. de quo idem B. tenuit ad eun- 
dem Terminum ex aſſignatione A. &c. although 
there was no Tenure before the Term com- 
menced. Dyer 206. Darrel ver. Leybourn. And 
ſo it is if the Leſſor enters on the Leſſee and 

5 H. 5. 12. 


Tbe 


j 


Writ of Waſte 

The King, &c. If S. Sc. then ſummon, &c. who was the Wife of R. that 
ſhe be, &c. to ſhew why ſhe hath committed Waſte, &c. which ſhe holds in Dower 
of the Gift of the aforeſaid R. ſome time her Huſband, with the Aſſent of A. of 


B. Father of the aforeſaid R. of the Aſſignment of the ſame A. to the Diſheriſon 
of the ſaid S. Sc. And if the Wife do recover her Dower againſt the Father, 


then the Writ of Waſte ſhall make mention of the Recovery thus: And which 


the ſame Iſabel, in our Court before our Fuſtices of the Bench, by Conſideration of 
the ſame Court hath recovered as her Dower againſt the aforeſaid A. to the Diſ- 
heriſon of him the ſaid S. Sc. And the Writ may be of Mills and Vivaries ; 
and then the Writ ſhall be, To hero wherefore he hath committed Waſte in the 
Lands, Houſes, Mills, Woods, Vivaries and Gardens. 

And if a Guardian in Chivalry grant over his Eſtate, who maketh Waſte, 


the Writ of Waſte ſhall be brought againſt the Grantee, and not againſt the 


40 Ed. 3. 33. 
Finchden. 
41 Ed. 3. 23. 
Candiſh. 

42 Ed. 3. 19. 
per Curiam. 
24 H. 8. 14. 
20. ac. 


20 H. 6. 1. ac. 


Guardian; and it is not like Tenant in Dower or by the Curteſy (a): But if 
the Guardian do commit Waſte, and afterwards granteth over his Eſtate, then 
the Heir ſhall have an Action of Waſte againſt the Guardian, and not againſt 
the Grantee. And ſo if Tenant for Life or Years commit Waſte, and grant- 
eth over his Eſtate, the Writ lieth againſt him who doth the Waſte, and not 
againſt his Grantee. - And the Form of the Writ againſt the Guardian is ſuch : 

The King, &c. If A. ſhall make, &c. then ſummon, Vc. wherefore he hath com- 
mitted, &c. which he hath or had in his Wardſhip, of the Inheritance, &c. to 


the Diſheriſon, &c. 


And againſt the Executors of the Guardian the Writ i is, Summon, ker. B. 
and C. (J Executors of the Will of, &c. wherefore they have committed Waſte, 
&c. which they have in Wardjhip after the Death of the aforeſaid B. of the In- 


Heritance, &c. to the Diſheriſon, &c. 


In a Writ of Waſte againſt Tenant by the Curteſy, the Form: of the Writ ( 
by the Regiſter is to recite the Statute; and yet it ſcemeth the Writ is good, 
although that he doth not recite the Statute; and the Form of the Writ is ſuch : 

The King, &c. If A. ſhall make, &c. then ſummon, & c. Wherefore, ſeeing it 
is provided by the Common Council of our Realm of England, that it ſhall not be 
lawful for any Perſons to commit Waſte, Sale or Deſtruction of the Lands, Houſes, 


Woods or Gardens demiſed to them for Term of Life or of Years, or of thoſe 


wobich they hold by the Curteſy of England, the ſame B. hath committed Waſte of 
the Houſes which he holds by the Curteſy of England of the Inheritance of the 


aforeſaid A. in N. to the Difheriſon of him the ſaid A. and g to the Form 


of the Proviſion aforeſaid, as it is ſaid: And bave, &c. 

And if the Heir grant the Reverſion of Tenant by the Curteſy unto another 
in Fee, and the Tenant attorn, c. then the Form of the Writ is ſuch: 

(c) The King, &c. If the Abbot of B. &c. ſhall make, &c. then ſummon B. Sc. 
Wherefore, ſeeing that (as above) the ſame B. hath committed Waſte, &c. of the 


(a) See accordant 17 Ed. 3. 13. 43 Ed. 3.15, 
43 Ed 3.8.30. 7 Ed. 3. 13. ſed contra 26 Ed. 


3. Waſte 10. 27 H. 6. 7, 81. 


See the Statute 11 H. 6. Vaſte g. poft. 80. C. 


(6) Note 38 Ed. 3. 17. Waſte againſt the Exe- 
cutors of A. where in Truth the Defendants were 
Executors of B. who was the Executor of A. and 
the Defendants never adminiſtred in the Life of 


40 Ed. 3 33. 42 Ed 3. 23. 44 Ed. 3. 21. B. the Writ ſhall abate. 
48 Ed. 3. 19. 12 H. 4. 4 . (c) See the Writ adjudged good, 32 Ed. 3. 
. Brief 348. 


Houſes 


F But if the Tenant by the Curteſy grant over his Eſtate unto a Stranger, 
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Houſes in N. which be holds for his Life of the aforeſaid Abbot, which A. of 
whom the ſaid B. held them by the Curteſy of England, of the Inheritance of him 
the ſaid A. aſſigned to the aforeſaid Abbot, &c. 

(a) And if the Heir granteth the Reverſion unto another Stranger in Fee, 
and the Tenant by the Curteſy doth attorn, and afterwards granteth over his 
Eſtate by the Curteſy to another Stranger, and afterwards that Stranger com- 
mitteth Waſte; now the Grantee of the Reverſion ſhall have his 4 Ction of 
Waſte: againſt the Grantee of the Tenant by the Curteſy, we, he cannot be 
Tenant by the Curteſy, if not of the Heir, &c. 


and the Grantee commit Waſte, the Heir ſhall have the Action againſt the 
Tenant by the Curteſy, and not againſt the Grantee who committeth the 
Waſte. But if the Heir have obtained or granted the Reverſion in Fee, Sc. 
and after the Tenant by the Curteſy attorn, and after grants over his Eſtate 
unto a Stranger who committeth Waſte; now the Grantee of the Reverſion. 
ſhall not have an Action of Waſte againſt the Tenant by the Curteſy, (5) but 
againſt the Grantee of the Tenant by the Curteſy. And it a Feme be Tenant 11 H. 4.18. | 
in Dower, and ſhe grant her Eſtate unto a Stranger, and after the Heir grant- '© H. 4. At- 4 
eth the Reverſion in Fee unto another, and the Tenant attorneth, and after _— il 
the Tenant for Term of Life commits Waſte ;, it ſeemeth that the Ganter i in mene of Ts 
Reverſion ſhall have an Action of Waſte againſt the Grantee of the Tenant nant in Dower 
in Dower, as he ſhall have againſt the Grantee of the Tenant by the Curteſy. is good. 
20 Form of the Writ of Waſte againſt the Tenant for Life or Years is 

uch: 
G The King, &c. If A. ſpall make, &c. then ſummon B. Sc. Seeing it is provided 
by the Common Council, &c. in Lands, &c. demiſed to them for Term of Life or 
of Years ; the ſame B. hath committed Waſte of the Lands, Houſes, Woods and 
Gardens in L. which the aforeſaid A. demiſed to B. for the Life of him the ſaid 

B. Or thus; Fhich F. the Father or Mother, or any other Anceſtor of the afore- 

ſaid A. whoſe Heir he is, demiſed to the aforeſaid B. for a Term of Years, &c. 
to the Diſheriſon, &c. and contrary to the Proviſion aforeſaid, as it is ſaid: And 
have, &c. | 
H And by the Statute of Marlebridze, cap. 23. it is ordered, That Farmers, &c, 11 Ed. 3. 
ſhall not commit Waſte in Houſes, &c. or Baniſhment of the Men. By which Sta- . 
tute the Writ of Waſte de Exilio hominum is warranted, Sc. 

In a Writ of Waſte, if the Premiſſes of the Writ recite, That it ſhall not be 

lawful for any Perſon to commit Waſte in Houſes, Woods and Gardens, in the 

End of the Writ it is ſaid, that the Defendant hath done Waſte in Lands, 
Houſes, Woods, Gardens, and Exile of Men; ſo as there is more in the End 

of the Writ than is in the Premiſſes, yet. the Writ is good: And. ſo if leſs 
be in the End of the Writ than is recited in the Premiſſes, yet the Writ is 
good. As if it be recited, That whereas it is provided, that it ſhall not be 
 lanoful for any Perſon to commit Waſte, &c. in Lands, Houſes, Woods and Gar- 


(a) And the Diſtreſs ſhall be in the Land for him againſt the Wife : For the Plaintiff ſhall 
leaſed. 12 H. 4. 4. 21 H. 6. 56. b.u/t. not ſuppoſe in his Writ, that ſhe held in Dower 
(6) But if the Huſband's Feolkee endows the of him ex A/ignatione, but only that ſhe held in. 
Wife, and ſhe aſſigns over her Eſtate, Waſte lies Dower of his Heritage. 38 Ed. 3. 23. adjudged. 


8 dens ;, 


Church of him the ſaid Abbot. 


his Life of the Demiſe which W. made thereef 


| 


Writ of Waſte. 

dens; and in the End it is recited, That the Defendant hath committed Waſte, 
&c. in the Lands only, or in the Woods only, or in the Houſes only; yet the 
Writ is good. 8 

If an Abbot make a Leaſe for Life or Years, and dieth, and the Leſſee af- 
terwards committeth Waſte, the Writ ſhall be ſuch: The King, &c. If the Ab- 
bot, &c. then ſummon B. Ec. Wherefore, ſeeing that it is provided by the Common 
Council of, &c. the ſame B. hath committed Waſte, & c. of the Houſes in L. which 
the aforeſaid Abbot, &c. (if the Abbot himſelf maketh the Leaſe); and if his 
Predeceſſor made the Leaſe, then thus: Which R. formerly Abbot, &c. the 
Predeceſſor of the now Abbot, demiſed to the aforeſaid B. for the Life of him the 
ſaid B. or for a Term of Years, (if the Caſe be ſo) &c. to the Diſberiſon of the 
And the like ſhall be for a Prior or Maſter of 
an Hoſpital. £ . 3 . 

And againſt the Executors the Writ ſhall be: Summon I. and K. Executors 

of the Will of L. that they be, &c. they the ſame Executors have committed Waſte, 
&c. of the Lands which the aforeſaid A. demiſed to the aforeſaid L. for a Term 
of Years, &c. TL 


And if a Man make a Leaſe to a Feme Sole of Chaſes, and ſhe take Huſ- C 


band, and the Leſſee dieth, and ſhe and her (a) Huſband commit Waſte ; the 
Writ for the Heir ſhall be thus: | 55 : 
\ The King, &c. If A. ſhall make, &c. then ſummon B. and C. his Wife, that, 
&c. Wherefore, ſeeing that, &c. they the ſame B. and C. have committed Waſte, 
&c. of the Vivaries in L. which they hold for the Life of her the ſaid C. of the 


Demiſe which F. the Father of the aforeſaid A. whoſe Heir be is, made thereof to 
the ſaid C. Sc. | 


And another Writ for the Heir: Where Land is leaſed to Huſband and 
Wife and the Heir, and the Huſband dieth, and the Wife committeth Waſte, 
the Writ ſhall be: She tbe ſame A. hath committed Waſte, &c. of the Houſes in 
L. which ſhe holds for her Life of the Demiſe which W. made thereof to the ſame 
A. and the aforeſaid B. ſome time her Huſband, and to the Heirs of him the ſaid 


B. Father of the aforeſaid H. whoſe Heir he is, &c. 


And another Writ : When a Gift is made unto the Huſband and Wife, and 
unto the Heirs of the Body of the Wife, and the Wife dieth, and the Huſband 
committeth Waſte, the Heir ſhall have a Writ of Waſte, and the Writ ſhall be: 

He the ſame A. hath committed Waſte of the Houſes in B. which he holds for 
to the aforeſaid A. and M. ſome 
time his Wife, and to the Heirs of the Body of her the ſaid M. Mother of the 
aforeſaid B. whoſe Heir he is, iſſuing, &c. contrary to the Form, e. 

And if a Man leaſeth Lands for Term of Life, and hath three or four Si- D 
ſters, and dieth, and they make Partition of the Lands and of the Reverſion, 


(a) See 16 Ed. 3. 68. 5. And if the Father 
makes a Leaſe to the Feme for Life, and dies, 
and the Son confirms it to her and her Huſband 
for their Lives; yet Waſte lies guod teneat ad ter- 
minum of their Lives, ex dimiſfione of the Son. 
6 Ed. 3. 19. See 46 Ed. 3. 25. 6. A Feme 


Leſſee for Life takes Huſband, Waſte ſhall be in 


the Tenet as here, although they grant over their 


Eſtate after the Waſte committed. But if a Feme 
Leſſee pur auter vie takes a Huſband and com- 
mits Waſte, and Cefuy gue vie dies, the Writ 
ſhall be guas le Fen tenuit. Quære, if ſhe makes 
a Leaſe for Years; for in ſuch Caſe after the 
Feme's Death, Waſte does not lie againſt the 
Huſband in the Tenuit. 10 H. 6. 11. Quere, 


if he makes the Leaſe for Years, / eadem Lex. 
and 


Writ _ Waſte. 


and the Tenant for Life committeth Waſte, that Siſter and her Huſband who 
hath the Reverſion ſhall have a Writ of Waſte, and the Writ ſhall be: 

The King, &c. If A. of B. and M. his Wife, ſhall make, 8c. then ſummon, 
&c. F. Wherefore, ſeeing that by the Common Council, &c. the ſame F. hath 
committed Waſte, &c. of the Houſes, &c. in L. which be holds for his Life of 
the Demiſe of S. of C. of the Purparty of her the ſaid M. allotted to her of the 
Inheritance which was S.'s her Brother's, one of whoſe Heirs ſbe is, by Partition 
thereof made between them the ſaid M. A. and B. the Siſters of the ſaid S. &c. 
Or thus: The ſame F. hath committed Waſte of the Houſes in L. which be holds 
for his Life of the aforeſaid M. of the Demiſe of A. Father of the afcreſaid M. 
one of whoſe Heirs ſhe is, of the Purparty of the ſame M. allotted to ber of the 
Tnheritance of the aforeſaid A. &c. And if Tenant for Term of Life grant over 
his Eftate unto another, and the Grantee committeth Waſte, the Writ ſhall be: 


E The King, &c. If B. ſhall make, &c. then ſummon A. Sc. the ſame A. bath 


committed Waſte, &c. in the Houſes in N. which he holds for the Life of I. (a) 


under a Demiſe which the ſame I. to whom B. demiſed them for the ſame Term, 


made thereof to the aforeſaid A. &c. And if Tenant for Term of Life grant 
over his Eſtate, and the Grantee granteth over his Eſtate, then the Writ ſhall 
be thus: 


The King, &c. If M. of R. Prebendary of the Prebend of F. in the Church of 


131 


the bleſſed Peter of York, ſhall make, &c. then ſummon R. Sc. Wherefore, ſee- 


ing that, &c. the ſame R. hath committed Waſte, & c. of the Houſes in L. which 


be holds for the Term of the Life of A. who was the Wife of H. of N. of the 
Demiſe of M. of O. who held them for the ſame Term of the Demiſe of them the 


ſaid H. and A. to which ſame A. and to M. of O. her former Huſband, W. B. 

ſome time Prebendary of the Prebend aforeſaid, Predeceſſor of the aforeſaid Preben- 
dary, demiſed them for the Life of them the ſaid M. of O. and A. to the Diſheriſon 
of him the ſaid Prebend R. and contrary to the Form of the Proviſion aforeſaid, &c. 

F And by that it appeareth, that it a Prebendary or Parſon maketh a Leaſe 
for Term of Life, he or his Succeſſor ſhall have an Action of Waſte. If M. 
leaſeth Lands unto J. for Term of Life, and dieth, and L. Son and Heir of 
the ſaid M. granteth the Reverſion unto H. in Fee, and H. granteth this Re- 
verſion unto A. in Fee, and afterwards the Tenant for Life committeth Waſte, 
now the Writ of Waſte brought by 4. ſhall be ſuch: _ 

The King, &c. If A. Sc. then ſummon I. Sc. Mperefore, &c. the ſame J. bath 
committed Waſte, & c. of the Houſes in L. which-he holds for his Life of the afore- 
ſaid A. of the Aſſignment of H. of whom the ſame I. held them for his Life, of the 
Aſſignment which L. Son and Heir of M. who demiſed them to ihe aforeſaid I. for 
the ſame Term, made thereof to the ſame H. Sc. 

If S. and X. his Wife, ſeiſed in Fee, leaſe the Land unto B. for Term of 


10 H. 7. 5. 


Life, and afterwards S. dieth, and K. takes H. to Huſband, and K. granteth 


the Reverſion unto A. in Fee, and afterwards B. attorneth, and committeth 
Waſte, and A. bringeth Waſte, the Writ ſhall be: 
The King, &c. If A. ſhall make, &c. then ſummon, 8c. B. that he be, 8c. the 
fame B. hath committed Waſte, &c. of the Houſes in N. which. he holds for his Life 
of the aforeſaid A. of the Aſſignment which H. and K. his Wife, made thereof to 


{a) See ex dimiſſrone Legationts wer le Afipnatioem 10 H. 6. 8. 


8 2 = the 
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Writ of Waſte. 
the ſaid A. which ſaid K. and S. ber former Huſband, demiſed them to the afore- 
ſaid B. for the ſame Term, &c. 


maketh J. his Executor, and dieth, and J. leaſeth the Lands unto R. and after- 
wards N. granteth the Reverſion in Fee to P. and P. granteth the Reverſion to 


M. in Fee, and after R. Tenant for Life, committeth Waſte ; the ſaid M. ſhall 


have a Writ of Waſte, and the Writ ſhall be (a): 

The King to the Sheriff, &c. If M. fhall make, &c. then ſummon, &c. R. that 
he be, &c. Wherefore, ſeeing that, &c. the ſame R. hath committed Waſte, &c. in 
the Houſes in L. which he holds for a Term of Years of the Demiſe of I. Executor 
of the Will of F. to whom N. demiſed them for the ſame Term, the ſaid M. being 
Aſſignee of P. of whom the ſaid R. held them for the ſame Term, under an A 


If N. leaſeth Lands for Years unto F. which F. IA 


Jignment which the ſaid N. thereof made to the aforeſaid P. &c. 


F. leaſed Lands unto E. and A. his Wife, and unto the Heirs of E. and af- 
terwards E. dieth, and B. his Son and Heir granteth the Reverſion unto C. in 
Fee, and afterwards A. committeth Waſte, the Writ ſhall be (4): 

The King, & c. If C. ſhall make, &c. then ſummon A. Cc. Wherefore, ſeeing 
that, &c. the ſame A. hath committed Waſte, &c. in the Houſes in B. which he 
bolds for his Life of the aforeſaid C. of the Aſſignment which B. the Sen and Heir 


of E. (to whem and the aforeſaid A. 


ſome time his Wife, F. demiſed them, to hold 


to them the ſaid E. and A. and the Heirs of the ſame 1 made thereof to the 


aforeſaid C. &c, 


(a) Note the Form af the Writ: Diftrain A 
to anſwer B. and C. his Wife, wherefore by the 
Common Council, &c. the ſame A. hath committed 
Waſte, Sale and Deſtruction to the Difheriſon of the 
ſaid C. of the Lands, Houſes, Woods and Gardens 
in M. which he holds for his Life under a Demiſe 
avhich D. who holds the Tenements aforeſaid of the 
the aforeſaid B. and C. made thereof to the afore- 
ſaid A. and E. his late Wife, and the Heirs of the 
Body of the ſaid E. iſſuing, fo that if it happens 
the ſaid E. ſhall dye without Heirs of ber Body i/- 
Suing, then the ſaid Tenements foall remain to F. 
and his Heirs, and which, after the Death of the 


faid E. who died without Heir of her Body, and 


which, after the Death of the ſaid F. ought to re- 
vert to the ſaid B. and C. as their Eſcheat, be- 
cauſe the ſaid F. was a Baſtard, and died with- 


out Heir of himſelf, &c. 


Exception 1. 'That there was no Privity be- 
tween the Plaintiffs and Defendants, ſo as to ſay 
in Terris que de iis tenet ; ſed non allocatur per 


Cur': For that by the Eſcheat of the Remainder 


the Seigniory is extin& ; and the like of a Te- 


nure determined. And if F. was to bring the 
Writ of Waſte, he ſhall not ſuppoſe a Tenure, 
r that the Leſſee for Life does not hold of him 
Remainder, and à fortiori not of the Lord 
who has the ſame Remainder by Eſcheat ; and 
yet if he in Reverſion brings Waſte, he muſt 
ſuppoſe a Tenure. 

Except. 2. For that the Writ is & gue 50. 
mortem E. & F. reverti debeant, where by the 
Writ he ſuppoſes a lawful Eſtate for Life in A. 


. . the Defendant, and fo it is repugnant ; /e non 


allocat. For here he only conveys to himſelf a 
Title to the Reverſion, and not ad Deme/ne ; and 
therefore this would be a good Exception in a 
Formedon, but not here. Alſo by the 
Writ is good, although thoſe Words po? mortem 
had been omitted, and ſo it is Surpluſage. 

Except. 3. For that it was revert! debeat to 
the Huſband and Wife, where it ſhould have 
been to the Wife only; /ed non allocatur. For it 
cannot revert to the Wife without reverting to 
the Huſband: So in a CSavit or For medon in re- 
Verler. 

Except. 4. For that it ſhould have been laid, 
as eſcheated from the Wife, and not from the 
Huſband and Wife; /ed non allcatur per Cur”. 
3 0. $$. 

Yet note; The Writ ought to be ad exbære- 
dationem of the Wiſe, or elſe it ſhall abate. 
8 H 6. 9. a. See for this 27 H. 8. 13. Dyergo. 
18 Ed. 3. Fitz. Brief 835. 

5) See a good Form if this Writ by the Aſ- 
ſignee of a Reverſion againſt the Aſſignee of a 
Jerm, Dyer 208. wiz. A. leaſes to B. for Years 
and grants the Reverſion to C. who grants over 
to D. and B. grants his Term to E. who com- 
mits Waſte in the Houſes, & c. which he holds for 


à Term of Tears of the Demiſe of B. to whom A: 


2 them for the ſame Term, of the aforc/aid 
L. of the Aſſignment of C. of whom the ſame B. 


beld for the ſame Term, of the Aſſignment which 
A. made to him. | 
M. 


Writ of Waſte 


B M. leaſeth Lands for Life unto C. and A. her Huſband, and A. dieth, and C. 


taketh to Huſband T. of F. and T. and C. his Wife leaſe the Lands unto P. 
of H. who leaſeth the Lands unto F. and afterwards M. granteth the Reverſion 
unto R. (a) (5) in Fee, and J. committeth Waſte, and R. bringeth a Wirit of 
Waſte ; the Writ ſhall be ſuch: 

The King, &c. If R. ſhall make, &c. then ſummon J. &c. Wherefore, ſeeing 
that, 8c. the ſame J. bath committed Waſte, &c. in the Houſes or Lands which 
he holds of the aforeſaid R. for the Life of C. the Wife of T. of F. under an Aſ- 
fignment thereof made to the ſaid R. by the ſaid M. of whom P. of H. (who de- 
miſed them to the aforeſaid J. for that Term) held them for the ſame Term of the 
Demiſe of the aforeſaid T. and C. to which ſame C. and A. her late Huſband, the 
aforeſaid M. demiſed them for the Life of them the ſaid A. and C. Sc. 

(6) R. leaſeth Lands unto Amice and F. her Huſband, for Term of their 
Lives, the Remainder to N. Daughter to F. D. for 'Term of her Life, the Re- 
mainder to the right Heirs of F. D. and afterwards T, (right Heir of F. D.) 


granteth that Remainder unto B. of C. in Fee, and afterwards J. (Huſband of 


Amice) dieth, and ſhe committeth Waſte ; the Writ of Waſte ſhall be ſuch: 


C The King, &c. If B. of C. Sc. ſhall make, &c. then ſummon, &c. Amice, 


cho was the Wife of, &c. Mperefore ſeeing that, &c. the ſame Amice hath com- 
mitted Waſte, &c. in the Woods, &c. which ſhe holds for her Life of the aforeſaid 
B. of C. under an Aſſignment which T. the Couſin and Heir of J. D. made thereof 
to the ſaid B. of which T. the ſame Amice beld them for the ſame Term under a 
Demiſe which R. made thereof to the aforeſaid A. and J. her late Huſband, fer the 
Life of them the ſaid A. and J. ſo that after the Death of the ſame A. and J. the 


aforeſaid Woods ſhould further remain to N. the Daughter of J. D. for her whole 


Life, and after the Death of the ſaid N. the ſame Woods ſoculd remain to bb right 
Heirs of the aforeſaid J. D. Sc. 


(3) And by this Writ it appeareth, that he in the Reverſion ſhall have a Co. Lit. 54 a. 
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Writ of Waſte againſt the Tenant for Life, where there is a meſne Eſtate in Poſt. 59. H 


Remainder for Life to another. 


D There is another Writ of Waſte in this Form: 


The King, &c. If J. and C. ſhall make, &c. then 3 &c. Ifabel, Sc. 
Wherefore, &c. the ſame Iſabel bath 0 Maſte, &c. in all the Lands, &c. 


which ſhe holds for her Life by a Fine thereof levied in our Court before W. of C. and 
his Companions our Fuſtices of the Bench, by our Writ between the aforeſaid J. and 


C. and R. of P. and which after the Death of the aforeſaid T. and Iſabel ought 
to remain to the aforeſaid J. and C. and to the Heirs of the Bodies of the ſame J. 
and C. iſſuing by Form of the Fine aforeſaid, &c. 


E And if a Man leaſeth Lands for Term of Lite unto E. the "ELIT I YE! to M. 


for Life, and afterwards granteth the Reverſion in Fee to one B. Father of R. 
whoſe Heir the ſaid B. is; and afterwards the firſt Tenant for Life dieth, and the 
Tenant in Remainder entreth, and committeth Waſte ; now the Writ thall be, 

The King, &c. If R. ſhall make, &c. then ſummon, &c. J. of C. and M. his 
Wife, &c. Wherefore, ſeeing that, &c. the ſame J. and M. Dave committed Waſte, 


(a) Contra, if the Reverſion was granted for (5) See for this 20 J. 6. 36. That Waſte does 
Life, by Hill and Parning. 11 Ed. Reſceit 118. not lie in ſuch Caſe, till after the Death or Sur- 
yet Waſte was againſt a Tenant for Years, living render of the particular meine Eſtate. See Co. 
him in Remainder for Life. 27 Ed. 3. 87. Litt. 59. a. K 

&. 
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&c. in the Lands which they hold of the aforeſaid R. for the Life of her the ſaid 
M. of the Aſſignment which J. of C. (who demiſed the Land aforeſaid to J. of E. 
for his whole Life, ſo that after the Death of him the ſaid J. of E. the ſame Lands 
ſhould remain to the before-mentioned M. to hold for her whole Life) thereof made 
io B. the Father of the aforeſaid R. whoſe Heir he is, &c. 

And there are other Forms of Writs in the Regiſter, which are not men- 
tioned here for the Length of them; ideo fb Librum. 


3 H. 6. 1. And there is another Form of Writ o 
Nota. who hath the Reverſion by Eſcheat, &c. 


FF: 


Waſte tor the Lord by Eſcheat, G 


21 Ed. 3.3. (a) And there is a Writ of Waſte in the Regiſter for him in the Reverfion H 


& 27. contra. againft Tenant by Elegit, who hath Lands and Tenements in Execution for 

: . = Debt or Damages. And ſo againſt Tenant by Elegit, who hath Lands in 

contra. Execution by Recognizance of Debt: And allo againſt his Executor who hath 

Lands in Execution by Elegit. And it ſeemeth to ſtand with good Reaſon, 
that the Action doth lie. 3 


But ſome ſay, that he againſt whom the Execution is ſued, ſhall not have 


an Action of Waſte, becauſe he may have a Writ of Venire facias ad compu- 
tandum, Ic. and there the Waſte ſhall be recovered in the Debt; but by the 
Action of Waſte he ſhall recover treble Damages, and ſo it ſeemeth he ſhall 
not do by that Writ of Venire facias ad computandum. 925 is 
(4) And alfo if a Man hath Lands in Execution by Elegit, and afterwards 


he in the Reverſion granteth the Reverſion unto a Stranger in Fee; that the 


Grantee ſhall have an Action of Waſte againſt the Tenant by Elegit feems rea- 


fonable ; becauſe the Waſte is to his Diſinheritance, and he ought not to fatisfy 


the Debt due by the Grantor, = N 

And ſee 21 Ed. 3. in Title Scire facias, whether Recognizor had a Scire fa- 
cias upon his Surmiſe that the Recognizee had levied all the Debt by cutting 
of Trees. | | 


[59] If a Man have Common of Eftovers in the Woods of another, and he who 


is Tenant and Owner of the Wood cutteth down all the Wood, he who ought 

to have the Eſtovers ſhall not have an Action of Waſte, but ſhall have an (c) 

Note 12 H. Aſſiſe of his Eſtovers : For the Action of Waſte doth not lie but upon a Leaſe 
4. 3. per made, or againſt Tenant by the Curteſy, or Tenant in Dower, or Guardian. 
Hankford, in () Tf Guardian in Chivalry commit Waſte, the Heir ſhall have an Action 


iy ; of of Waſte as well at full Age as within Age. 


K 


Writ doh And if a Man be in Ward unto the Lord by reaſon of the Uſe of Lands, 


not recite the becauſe that certain Perſons were ſeiſed in Fee of the Lands holden by Knight's 


Statute, which | 
proves that a Prohibition was againſt the Guardian at the Common Law. 


(a) N. B. ante, 37 H. contra. So 19 Ed. 3. facias compel him to anſwer to the Waſte and 
Waſte 31. 16 Ed. 3. Mate 20. A Scire facias Cutting of the Trees, and therefore it was waived. 
was againſt a Tenant by Elegit who had cut 21 Ed. 3. 30. 6. See F. N. B. 104. noted that 
Trees, to pay the Reſidue of the Money, to an- Waſte lies. Pure. 


ſwer for the Trees cut, and for the Plaintiff to (c) See 4 Ed. 4. 2. 11 E.4. 1t. 33 Ed. 3. 


have his Land again. Car“: By the Statute a= Wafte 36. 
gainſt cutting Trees, this is in Nature of a Treſ- (4) Note; Waſte does not lie againſt Guardian 
paſs, and lies not in Account. Nor is he pu- in Socage, but only Account or Treſpaſs, accor- 
niſhable by this Writ (of Waſte) but in an Action ding to the Nature of the Waſte. Adjudged 
on the Caſe only. 21 Ed. 3. 26. 16 Ed. 3. Waſte 100. Vide infra E. 

(5) See ſupra, and Note, he cannot in a Scire El, Service 


B 


Writ of Waſte. 
Service unto the Uſe of his Father and his Heirs; now if the Guardian com- 
mit Waſte, the Heir within Age, or of full Age, ſhall have the Action of 


Waſte againſt the Guardian, and yet the Heir hath not the Reverſion of the 


Lands, but the Uſe only. But that is given by the Statute of 4 H. 7. cap. 17. 


[35 


And if the Guardian do commit Waſte, he ſhall loſe the Wardſhip; and 


if the Wardſhip be not ſufficient to anſwer the Damages for the Waſte, then 
he ſhall render Damages unto the Value over and above the Loſs of the 


Wardſhip, by the Statute of Glouceſter, cap. 


If the King commit the Wardſhip of the Heir | in Ward unto another, and 


the Committee doth Waſte ; then upon a Surmiſe made thereof in Chancery, 
the King ſhall ſend a Writ unto the Eſcheator, to go to the Land, and fee it 
Waſte be done, and to certify the King thereof in the Chancery. 


(a) If Eſcheators do commit Waſte in. Lands which they have in their 


Hands in Cuſtody ; the Heir within Age, or of full Age, ſhall have an Action 
of Waſte, and ſhall recover treble Damages againſt them, and they ſhall ſuffer 
Impriſonment two Years at the leaſt at the King's Pleaſure. And ſo if Eſchea- 
tors do commit Waſte in other Lands ſeized into the King's Hands by Inqueſt 


of Office. Anno 36 Ed. 3. cap. 13. 


(5) And Eſcheators or other Guardians of Lands, in the Vacation of the 


Temporalties of Biſhopricks or Abbies, ſhall do no Waſte, Sc. Anno 14 Ed. 3- 


pro Clero, cap. 4 & 5 


ol 


And if Tenant * Term of Life, or in n Dower, or by the Curteſy, or for 
Years, g grant over their Eſtate to divers unknown Perſons, Sc. to defraud him 
in the Reverſion, and afterwards Waſte is committed; he in the Reverſion 
ſhall have an Action of Waſte againſt the firſt Tenant who took the Frofits, 


Sc. Anno 11 H. 6. cap. 5. 


D There is another Writ of Waſte which lieth betwixt two Tenants in Common 1 Toft. 200 b. 


E. 


of Lands, or a Wood in Fee-ſimple z and the Form of the Writ is ſuch : 
The King, &c. If A. ſhall make, &c. then ſummon, &c. B. to ſhew wherefore, 


ſeeing that the ſame J. and B. hold the Wood of J. in N. in Common, the afore- 
ſaid B. bath committed Waſte, &c. of the ſaid Wood to the Diſberiſon of him the 


' ſaid A. Sc. And have you there, &c. And this Writ lieth as well of Lands, 

Piſcary, Turbary, and the like, as of Woods, when they are holden in Com- 

mon. See the Statute of Weſt. 2. Cum duo vel tres, Ic. Turbariam, cap. 22. 
(4) The Heir within Age ſhall have an Action of Waſte againſt the Guar- 


dian in Socage. 
The Heir at full Age ſhall have an Aftion of Waſte again the King? s Com- 


mittee, Cc. 


Welt; 2. c. 22; 


"ou A. B. 


Newton : 


F If two have a Reverſion unto them, and unto the Heirs of one of them, 2 U 9. 20. 


G (e) Guardian in Socage ſhall not puniſh Waſte done by a Stranger. 


they ſhall join in an Action of Waſte againſt Tenant for Lite. 


(a) How this may be preſented in B. and an- by ſeveral Titles, yet Waſte pro indivi/ lies. 


ſwered at the King's Suit, and how the King's 21 Ed. 3. 29. 
Grantee ſhall anſwer to the Heir in ſuch Cate, (4), The Heir in this Caſe ſhall have Account 
dee 40 A. 22. or Treſpaſs, but not Waſte. See 46 Ed. 3. 17. 


(b) See Ret. Parl. 8 Ed. 2. M. 9. H. 6. 23. 17E4.3. 7. 7 Ed. z. 54. 2H. 5.7. 
{c) And although they hold but for Life, and (e) See 46 £4.3. a Park. 113.6. 4 Ed. 3. 16. 


(a) Waſte 


28 H. 6 


Maſte 5 
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46 Ed. 3. 17. 


48 Ed. 3. 16. 
50 Ed. 3. 4. 
10 Ed. 4 9. 
Choke contr. 


42 Ed. 3. 22. 
Belk. 


Waſte z 2. cont. 
7H. 6. 33. ac. 
40 Aſſ. 22. 
20 Ed. 3. 
Waſte 3 2. 


2 H. 6. 1. 
7 H. 6. 38. 
40 Ed. 3. 25. 


9 H. 6. 66. 
22 H. 6. 12. 


20 Hñ. 6. 1. 
10 H. . 2. 
contra. 
25 H. 3. 
Waſte 131. 
20 H. 6. 1. 
22 Hf. 6. 24. 
16 Hl. 2. ac. 


Writ of Waſte. 


(a) Waſte ſhall be brought againſt Tenant for Life, where there is a meſne H 
Eſtate for Years between the Tenant for Life and him in the Reverſion. 

And it appeareth by the Regiſter, that the Writ of Waſte ſhall be main- 
tainable, although the Meſne in the Remainder for Term of Life be between 
the Tenant for Life and him in the Reverſion. 

() Where a Leaſe is made unto the Huſband and Wife for Life or Years, I 
there the Wife ſhall not be puniſhed, after the Death of her Huſband, for 
Waſte done by the Huſband. M. 3 Ed. 3 

The Tenant may cut Trees to mend Houſes, Sc. 14 to do Reparations. K 
But if Houſes decay by the Default of the Tenant, (c) to cut Trees to amend 
them is Waſte. 

Where Waſte is done by the King's Enemies, or by Tempeſt, the Tenant L. 
ſhall not be puniſhed for the ſame. 


Cutting of dead Wood is not Waſte. And if a Man cut Wood to burn, M 


where he hath ſufficient Head-wood, it is Waſte. 


2 H. 6. 10. 


Alſo it is not Waſte to ſuffer Lands to lie freſh, and not to manure them, 


and to ſuffer them to grow full of Thorns, &c. 


fell ſeaſonable 
that Time. 


(d) Alſo it is not Waſte to 


ood, which is uſed to be felled every twenty Years, or within 


(e) If a Man fell Trees it is Waſte; and if he ſuffer the Germins upon 
the Roots of the Trees to be again newly deſtroyed, the ſame is new 


Waſte (J). 


And if a Man do not repair the Banks, by reaſon whereof the Land is 


drowned, the ſame is Waſte. 


And if a Man plough Meadow, Sc. it is Waſte. 


A Wall or Pale, 8 


is (g) covered with Thabe or Timber, may be Waſte, if the Tenant ſuffer 


them to be uncovered, by reaſon whereof, c. 


And the digging of Gravel, 


or Stone, or Coals, ſhall be ſaid Waſte (b). 
Houſe-bote, Hay-bote, and Fire-bote, do appertain unto a Termor of com- 
mon Right, and he may (i) take Wood for the ſame. H. 21 H. 6. 


(a) See Bro. Wafte 56. contra 48 Ed. 3. 16. 


go Ed. 3. 4. 11 Ed. 3.3, 9. Perk. 8. 7 H. 6. 
36. Nota bene. , K 


(5) See the contrary, Keke. 113. 19 Ed. 3. 
Breve 246. but 11 H. 4. 3. per dn, 19 H. 6. 
5. ſeem to accord. 


(e) Contra, if ruinous at the Time of the 


Leaſe made. Dyer 36. See 12 H. 8. 1. 
(4) See 11 H. 6. 1. Oaks cannot be ſaid ſea- 
fonable Wood, which are paſſed the Age of 20 


Vears, but by a Cuſtom in any Place, where is 


Plenty of Wood (Timber) Oaks under 20 Vears 
may be ſeaſonable Wood. And ſuch Cuſtom may 
be alledged in the Wood itſelf, without ſaying, 
In ſuch a Town or Hundred ſuch a Cuſtom is had, 
c. 4 H. 6. 1. Raft, Entr. 69. See 40 Ed 3. 

25. 11 H. 6. 5. | 


A Biſhop 


(e] See Waſte aſſigned in permitting of Wood 
to be unincloſed, whereby the Cattle eat the 
Germins. 11 H. 6. 1. 22 H. 6. 12. 

(7) And treble Damages ſhall be recovered 
for both, yet he cannot recover Locum vaſtat”. 
22 H. 6. 12. 

(g). And it ought to be ſhewn fo covered in. 


the Aon of the Waſte. Dyer 108. 22 H. 


6. 24 

my See 5. Co. 12. 4. 2 H. 4. 2. 1H.7. 14. 
12 H. 8. 1. 

(i) Vix. Oaks, Elms, Aſh, Ec. for Repair of 
the Houſe, and Under-wood; c. for Incloſures 
and Firing ; but Note: Oak, Elm, Aſh, are not 
Under-wood, 21 H. 6. 46. which ought to be 
ſhewn by the Defendant in a Writ or Action of 
Waſte. Dyer 19. 


Sir 


Writ of Waſte. 
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© A Biſhop, or a Maſter of an Hoſpital, or a Parſon, ſhall not puniſh Waſte See 57. E. 


done in the Time of their Predeceſſors. But an Abbot or Prior ſhall. 


P Tenant in Tail, after Poſſibility of Iſſue extinct, ſhall not be puniſhed for 


A Cutting down Willows in the Sight of the Manor is adjudged Waſte. 


Waſte. 
ſ 60. 


F. 140 Hd. 3. 


B leſſee for Life, Remainder in Tail, the Remainder in Fee unto the Leſſee co Ed. 3. 3. 


for Life, if he do commit Waſte, he ſhall be puniſhed by him in the Remain- 

der in Tail; and yet the Leſſee for Life hath the Remainder 1 in Fee, but there 

is a meſne Eſtate of Inheritance, c. 

(a) If a Man cut Trees of the Value of three Shillings and four Pence, it 14 H. 4. 11. 
hath been adjudged Waſte. 8 8 Ed. 3. 7. 

If a Man maketh a Leaſe for one Year, or Half a Year, and the Tenant ow 
do Waſte, the Leſſor ſhall have Waſte, and the Writ ſhall ſay, Which he os. waſted, 

bolds for a Term of Years, and in the Count he ſhall ſhew the ſpecial Matter. and yet no 

Quere Litt. 14. Wake, ſay 

(5) A Termor may cut the Under- wood growing under che great Woods 
and tall Woods; but if there be not any tall Wood, then he cannot cut the 


Wood. P. 41 Ed. 3. 25. 42 Ed. 3. 6. 10 H. 7. 2 


F And a Man may have Action of Waſte, kg count upon divers Leaſes. 


M. 44 Ed. 17. See 34 H. 8. 12. 
(c) The Guardian ſhall not be puniſhed for Waſte done by a Stranger, Sc. 
but a Termor ſhall, Sc. 44 Ed. 3. 17. | 
(4) If Tenant in Tail leaſeth he Lands for his own Life, he ſhall have an 
Action of Waſte againſt the Tenant, if Waſte be done. 
(e) The Grantee by Fine of the Reverſion ſhall not have a Writ of Waſte Lit. 131. 
againſt the Tenant before the Tenant attorn: But if a Reverſion eſcheat 
unto the Lord, he ſhall have Waſte againſt the Tenant without Attorn- 
ment. 
And ſo if the King grant the Reverſion by Letters Patent, the Grantee 34 H. 6. 51. 


ſhall have Waſte without Attornment. 6 Ed. 3. 17. 
And fo if a Man deviſcth the Reverſion unto another in Fee, upon Waſte pry 41. 


done the Deviſce ſhall have Mate without Attornment. 


Sir . . The Cutting of Oaks of the Age 
of ſeven Years is not Waſte, by Brian, 13 H. 7. 
21. But Newton, 22 H. 6. 47, ſaid, the Ter- 
mor cannot cut either Oaks or Aſh for Fire- 
wood. | | 

(a) That many petty Waſtes are puniſhable 
together, ſee 14 H. 4. 11. 9 H. 6. 66. infra P. 

(5) Waſte in tapping and lopping twenty Alpes 
end twenty Elms, and on a Demurrer adjudged 
for the Plaintif, Dyer 65. a. But if the Aſ- 
fignment be in cutting down and ſelling twenty 
Oats, &c. and the Defendant pleads no Waltc 


made, the Plaintiff cannot give in Evidence Lop- 
ping of Oaks, Dyer 92. a. 

() But if the Leſſee himſelf commits Waſte, 
or commands another to do it, as to cut Trees, 
Sc. the Leſſee may plead this in Bar of Waſte, 


but then the Leſſee ſhail be barred of his Ac- 


tion of Treſpaſs for ever. 


A 5 H.4. 2:8 2H. 
7. 14:6, 


4) See 1 Inf. 345. Litt. x4 5. contr. quære 


2 H. 5. 7. 
e See 34 H. 6. 6. f H. 7. 19. Nat. Brew. 
269. 


T (a) And 
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j (a) And none ſhall have an Action of Waſte, but he who hath an tate! in K 


10 H. 7. 5. Fee- ſimple or in Fee- tail. But a Parſon or Prebendary ſhall have a Writ of 
| Waſte upon their Leaſe ; yet ſome ſay, that they have not the Fee-ſimple in 
, themſelves alone. 
; 45 Ed. 3.9. (3) And if Tenant for Term of Life commit Waſte, and afterwards alieneth I. 
Thorp, ac. in Fee, yet the Writ of Waſte lieth againſt him: Otherwile it is if the Waſte 
| be done after the Aden made, as is ſaid: Tamen quære. 10 H. 5. 1. 
3 25 Ed. 3. 36, 63. 
[ 3 H. 7. 11. and It an Abbot committech Waſte in Lands which he hath in Ward, and dieth, W 
f 5 H.7. 24. the Succeſſor ſhall not be charged. But if he be depoſed, the Succeſſor ſhall | 
Z — 8 be charged. M. 49 Ed. 3. See 43 Ed. 3. 8. 
; 527 KK. "4 A Writ of Waſte hail? be maititahnable” againſt one upon a Leaſe made unto N 
= 22 II. 6. 2. him, until he be promoted unto a Benefice, and the Writ ſhall ſuppoſe, That 
he holds for Term of Life. And ſo of a Leaſe made to endure from ſuch a 
Feaſt unto (c) ſuch a Feaſt, the Writ ſhall ſuppoſe, That he holds for a Term 
of Years in that Caſe, and by the Court the ſpecial Matter ſhall be ſhewed. 
(d) Deſtruction of Villains by Tillage, adjudged Waſte. 0 
(e) Waſte done by a Guardian unto the Value of twenty Pence, was ad- P 
judged Waſte, and the Plaintiff recovered. H. 34 Ed. 3. 
40 AMT. 22. The Termor is not bound for to repair the on which are ruinous at the 


Waſte 24. by Time of the Leaſe made unto him. 49 Ed. 3 
Ferit. A It two Coparceners leaſe Lands for Life, My Waſte is committed, and af- R 


Houſe which 
amy ee terwards one of them dieth; the Aunt and the Niece ought to join in an 


built and not Action of Waſte for the Waſte done before; and yet the Niece ſhall (F) not 

covered, was recover any Damages for the ſame, but the Place waſted ; and it ſeems they 
_— = {hall hold the ſame in Coparcenary. M. 11 Ed. g. 

vo Walle But If there be two Coparceners, and one hath Iſſue, and dieth, and her Huſ- 

band is Tenant by the Curteſy, and committeth Waſte, his (g) Son ſhall not 


if a Frame 
which was have an Action of Waſte againſt him without naming the other Coparcener : 


ence covered 
in the Life of the Leſſor, if the Leſſee do eraſe it after his Death, the Heir ſhall have Waſte. 45 Ed. 3. 3, 20. 
Ant. 39. D. | 


(a) See Fitz. Waſte 5. Litt. 145. Nat. Brew. (ec) See 14 H. 8. 11. Litt. 14. 7 H. 7. 2. 
6 


46 Ed. 3. 31. 


(5) But for Waſte done before the Surrender 


(no) Action (of Waſte) lies; guære. 21 Ed. 4. 
31. 8 H. g. 8. 14 H. 14: 4. 19 H. 6. 66. 
And the Writ in that Caſe ſhall be in the Tenuit, 

14 H. 6. 14. as ſome held. But by others it 
ſha!l be in the Tenet, whether he be Tenant for 
Life or Years ; but if the Leſſor enters with Tort 
on the Iſſue, the Action is ſuſpended for Waſte 


done before the Entry, 8 H. 6. 10. and he ſhall 


be ſummoned on the ſame Land. 21 H. 6. 


$7. 4. 


(4) Sout Villains by reaſon thereof go out of 
or leave the Seigniory, it is Exile, and puniſh- 
able in Waſte ; contra, if only manumitted, Oc. 
2 H. 6. 11.6. 14 H. 4. 11 

(e) See 12 H. 8. 1. 7 H. 6. 38. ſupra C. 

(f) See 11 Ed. 2. Waſte 115. 25 3. 3 b. 


11 H. 4.16.6. 48 Ed. 3. 14.6. 35 H. 6 84 
Kelxo. Foy: a. Nat. Brew. 101. 22 H. Fig 
49 Ed. 3. 


(2) See 95 . 6. 11. 3. Dubitatur, but Ke/w. 


Fel. 103. a. Caſe 64. that the Iſſue alone ſhall 


have it. 15 H. 7, 14. 


But 


8 


T 
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But if he bring ſuch (2) Writ, it ſhall abate. 24d vide P. 2 H. 6. Title 
Waſte. 

If there be Tenants in Common pro indiviſo, and one committeth Waſte, 
the other two ought to join in an Action of Waſte againſt the third. See 
for that M. 3 Ed. 2. Waſte. 

If the Guardian commit Waſte, and the Heir being within Age, bringeth 
an Action of Waſte, the Guardian thereby ſhall loſe the Wardſhip, and Da- 


mages for ſo much as is waſted, beſides the Value of the Wardſhip which is 


loſt; but if the Heir (5) at full Age do bring a Writ of Waſte againſt him 


who was Guardian, and recover, then he ſhall recover treble Damages againſt 
the Guardian, becauſe the ſame is out of the Statute of Glouceſter, which ſaith, 


That the Guardian ſhall loſe the Wardſhip; for he cannot loſe the Wardſhip 
there; and therefore he is not in that Caſe as Tenant in Dower or by the Cur- 


teſy are, who were puniſhable in Waſte by the Common Law. uod vide M. 


U * 


12 H. 4. 3. in the Title of n, the Opinion of Thirning. 


C Writ of Eſtrepment. 


HERE are two Manner of Writs of Eſtrepment : One is when a Man 3, H. 6. 16. 
hath a real Action depending, as a Formedon, or a Dum fuit infra æta- 33 


tem, or a (4) Writ of Right, or (d) ſuch Action wherein the Demandant ſhall cord for the 
not recover Damages; then he may ſue this Writ of Eſtrepment againſt the Recital of the 
Tenant, inhibiting him that he do not make Waſte, nor ſtrip, pendent the Name, Town 
Action: And this is properly before Judgment is given for the Demandant, © the like, 


ſhall b 
And another Writ of Eſtrepment lieth for the Demandant, where he hath = Writ, wa 


Judgment (e) to recover Seiſin of Land, and before Execution ſued by Habere cauſe it is Ori- 

ginal, not Ju- 
cial. 3 H. 6. 16. No Age in this Writ, for it is in Nature of Treſpaſs, and no Proceſs of Utſawry, for that it 
is a Preeyre, 14 H. 7. 10. If the Defendant plead in Arreſt of Judgment, or Releaſe be pleaded after Verdict, 
or if the Juſtices take Advice of their Judgment the "7 may have Eſtrepment, by Read, 2 H. 6. 13. 4 Eliz, 


_ 210, 


(a) See ꝙ H. 6. 11. co Ed. 3. 3. ante 39. D. 
(5) Note; One ſhall not recover Coſts on the 
Statute of Gloucefler. 30 Ed. 3. 27. B. 2H. 4. 
17. 3. 12 H. 4. 4 H. f. 13. a. 9 H. 6.66.6. 


14 H. 6, 13. a. cant. 3 Ede. 4. 7. a. See Kefaw, 


26. the Stat. 289. 

(e) See Rot. Parliament. 28 Ed. 3. n.19. A 
Petition that this Writ may lie in every Action 
where the Party is to recover Damages, Reſp. 
Lex antiqua ſerwira. 


(4) See 14 H. 7. 7. a. b. and Dyer 210. 6. 


In a Quid juris clamat, pending the Writ, and 


alſo between the Judgment and Execution, in 


Dyer, cu Caſe, Dubitatur in a Writ of 


12 


* facias 


Dome where the Huſband did not die ſeiſed. 
Tr. 6 Elix. Mo. 69. 

(e) See 21 Ed. 3. 5 1. 6. The Demandant had 
Judgment in a Scire facias on a Fine againſt B. 
and ſues an Eſtrepment, and found Pledges to 
purſue as he ought againſt B. and C. and others. 
of an Eſtrepment made between Judgment and 
Execution; all Demand and had Oyer of the 
Record, and demand Judgment, 
were not Parties to the Record, and C. pleads, 
that B. was his Tenant for Life, and concludes 
to the Inqueſt ; whereas he might have pleaded 
in Bar, that he was not compriſed, and was 
amerced ſor his feint Plea, &c, Notes The 

Plaiutiff 


ſeeing they 
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facias ſeiſinam, he may ſue this Writ, that the Tenant do not Waſte or Strip: X 
And this Writ doth recite the Recovery and the Judgment, &c. And alſo 
the Demandant may have a Writ of Eſtrepment directed to the Sheriff, com- 
manding him that he do not ſuffer the Tenant to do Waſte or Strip. 
14 H. ). 7. And ſome ſay, that this Writ of Eſtrepment doth not lie in ſuch Action Y 
Nat. Br. 40. where the Demandant ſhall recover Damages againſt the Tenant. But it 
[ 01. | ſeemeth reaſonable, that the Demandant have ſuch Writ where he doth reco- 
ver Damages,. as where not: For it may be that the Tenant is not of Ability 
to ſatisfy the Demandant for his Damages. And alſo if the Tenant ſhall be 
ſuffered to let the Houſes to fall to Decay, or to pull them down, and to de- 
{troy the Parks and Chaſes, it ſhould be very inconvenient. 


28 H. 6. 8. And in every real Action the Demandant may have a Writ unto the Sheriff, A 


qu 22d 3. 2. commanding him that he ſee that the Statute which ordaineth the Eſtrepment 
— 7 be obſerved; and that he do not ſuffer the Tenant to do ſuch Strip: And by 
brought a. the like Reaſon he may have the Writ againſt the Tenant, where he may re- 
gainſt the De- ceive Damages, Sc. | 


tendant, and () And it the Tenant do make a Feoffment hanging the Plea, the Deman- B 
hoy hci „ dant may have a Writ of Eſtrepment againſt the Tenant and againſt his 
nee” Feoffee, &c. And by the ſame Reaſon it ſeemeth, that he may have a Writ 
of Eſtrepment againſt the Tenant and thoſe who are his Servants, naming 
their Names, Sc. () although they have nothing in the Tenancy : Quære ta- 
men. Vide J. 5 Ed. 2. Tit. Eſtrepment. 5 . 
6 H. 4. 2 Un an Aſſiſe, and in every real Action where the Demandant ſhall recover C 
34 Ed. 3. Damages, he may have a Writ of Eſtrepment for Strip made after the Judg- 
mes ment, and before Execution: But for Corn cut and carried away after. Judg- 
1 OY Jer ment, and before Execution ſued forth by the Demandant, the Demandant 
5 ſhall not have a Writ of Eſtrepment. Quære what Remedy he ſhall have: 
It ſeemeth none; for the Tenant may take the Profits of the Lands before 
Execution, as I think, for it ſhall not be ſaid Eſtrepment, if not that the 
Tenant do ſuch a Thing, which ſhall be ſaid Waſte if a Termor had 
done it. | . . 
18 H. 8. 5. And when a Man purchafeth his original Writ directed to the Sheriff, then D 
1 may be purchaſed his Writ of Eſtrepment againſt the Tenant, if he will; or 
chi, Writ be. 4 Writ unto the Sheriff, commanding him to ſee that the Statute which or- 
tween the daineth the Eſtrepment be obſerved. 3 
Award of the | 


Writ and the Return; for the Statute giveth it pendent the Writ, and it is not pendent till returned. See 12 R. 2. 


Eſtrepment 6, By Charlton, he ſhall not recover Damages far Waſte before the Judgment againſt the Tenant of 


the Land. 


Plaintiff did not dare to demur, hut tendred an mined. 3 H. 6. Judgment 4. See Judgment 
Iſſue, viz. compriſed, and the others contra. therein for Damages, Paſ. 19 Eliz. Rot. 841. 
22 Ed. 3. 2. Bendl. 220. 7 | 

So Noe; The Record may be falſified in this (a) See infra, H. 22 Ed. 3. 2, 3. 4 
Writ. Note; There ſhall no Judgment be (5) And this was ſo at Common Law. 22 Ed. 
given in Eſtrepment, till the ſpecial Plea. deter- 3. 3. 


5 | And 


Writ of Eſtrepment. 


E And if a Man ſueth a Writ of Right unto the Lord of a Court Baron, there 
he may ſue a Writ out of the Chancery directed to the Sheriff, that he ſee that 
Waſte be not done, &c. or he may ſue a Writ out of the Chancery directed 
to the Party himſelf, commanding him that he ſhall not do Waſte, Sc. and 
an Attachment thereupon. And when the Writ is depending in the Common 
Pleas, then the Demandant ſhall have the Writ of Eſtrepment out of the 
Common Pleas or out of the (4a) Chancery, at his Election. 
F And the Writ may be directed unto the Sheriff and the Party; or he may 3 H. 6. 13. 
have ſeveral Writs, one to the Sheriff, and the other to the Party. < 
And hanging the Action the Tenant may do Waſte, and ſhall not be pu- 3 H. 6. 16. 
niſhed, becauſe it is before the Prohibition delivered unto him; but only for 12 R. 2. 
that Waſte done after the (5) Prohibition delivered. | caving ing hes 
F (7) And if a Stranger of his own Wrong do Waſte after the Prohibition de- were 55 ie. 
| livered unto the Tenant, and againſt the Tenant's Will, then the Tenant ſhall if it were be- 
not be puniſhed for that Waſte, Wc. 3 fore the Deli- 
'1 In a Gcire facias to execute a Fine, if the Tenant do commit Waſte, the 2% 4 7 16h 
Demandant may ſue a Writ of Eſtrepment, Cc. 5 - H. 5.5; 
K In an Aſſiſe the Tenant did (4) Waſte after Verdict, and before Judgment 2 H. 6. 13. 
given, and afterwards the Plaintiff had Judgment, and afterwards ſued a Writ 
of Eſtrepment againſt the Tenant for the Waſte done by him after the Verdict 
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and before Judgment; and it was awarded, that the Writ was well brought. 


H. 21 Ed. 3. 


fore the Statute. 5 


And a Writ of Eſtrepment againſt the Tenant for Waſte done after the 33 H. 6. 6. 


Judgment, and before Execution, was maintainable at the Common Law be- cont. by ſome. 


And if a Formedon be brought of a Manor, and after the Eſtrepment is 15 Eliz. 
brought againſt the Tenant, and afterwards a Tenancy doth eſcheat unto the Pyer 325, ac. 


Manor, and the Tenant doth commit Waſte in that Manor, he ſhall be pu- Ne 
niſhed for the fame, and yet it is not demanded by the Writ, but Sureties me 


were demanded by the Writ in the Name of the Manor, and the Land cometh. 


in lieu of the Services, &c. 


(a) 2 H. 6. 13. 4. 33 H. 6. 86. a. contr. 
33 Ed. 3. Brief 917. | 
(5) But the Defendant ſhall not be impriſoned 


for a Waſte done after, except the Writ was 


directed to him; adjudged in a Caſe between 


the Earl of Cumberland, and the Counteſs 


Dowager. 16 Fac. 1. 
(e) In an Eſtrepment againſt an Infant, who 


is in by Deſcent, he ſhall not have his Age by 


Award, becauſe he is to aniwer for the Con- 
tempt. 2dly, For Waſte done after the Prohi- 
bition by his Guardian in Socage, without his 
Command, he ſhall not be puniſhed, for the 
Prohibition extends only to Waſte done by him- 


ſelf; yet a Tenant for Liſe ſhall be charged in 


a Writ of Waſte, for a Waſte done by a Stran- 
ger. 3 H. 6. 17. See 28 H. 6. 8. 


4) See it adjudged, that he ſhall have a 
Writ of Eſtrepment in ſuch Caſe, 21 Ed. 3. 
$1, 6. 
. have a Writ to the Sheriff to inquire of the 
Damages for the Waſte done between the Ver- 
dict and judgment, and upon the Inqueſt, the 
other ſhall be put to anſwer the Damages. 21 
Ed. 3. 3. 4. 21 Ed. 3. 51. Note; The Writ 
which was prayed was a Yenire facias to an- 
ſwer to the Eſtrepment, and it was granted; ſo 
that it ſeems no Prohibition preceded. See 
14 H. 7. 7. for a Scire facias before a Writ of 
Eſtrepment granted, but if the Tenant does 
Waſte after a View, and before Judgment, a 
Scire facias lies on a Surmiſe thereof, or a Writ 
of Eitrepment. 6 H. 4. 1.6. See tho Reger 
27.6, among the Notes. | | 


Ut, 


14 H. . 7. 4.6. Let it is held, he 
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14H. 7. 10. 
Cutler and 
Keble. 


21 Ed. 3. 3. 
Br. Eftrep- 


this Writ. 
34 Ed. 3. 


Writ de Partitione facienda. 


If a Man do recover in a Writ of Waſte, he ſhall have a Writ of Eftrep- N 
ment againſt the Defendant for Waſte done after the Judgment, and before 
the Execution. 7 H. 4. 16. 

In Attaint in the Common Pleas the Plaintiff ſhall have the Writ of Eſtrep- O 
ment againſt the Defendant out of the Common Pleas, if he will, or out of 
the Chancery. 2 H. 6. 13. 


Deen if Ju- If a Man ſue a Juris utrum againſt ſeveral Tenants, as he may, or a Scire P 
ces O E , 


may award 


facias againſt ſeveral Tenants, there he may have an Eſtrepment againſt any 
of the Tenants, and not againſt them all. And fo it ſeemeth if a Formedoy 
he brought againſt two Tenants jointly, the Demandant may have an Eſtrep- 


Eſtrepment ia. ment againſt one Tenant only. 


5 Ed. 2. 


Eſtrepment 11 


- Joint-tenancy at the Original is a good Plea; otherwiſe to ſay, that he was Joint-tenant at the 


Time of the Judgment given. 


9 H. 5. 15. 


Duere, if 
Parceners of 


Lands in Tail 
ſhall have a 


And in a Furis utrum ſued in London, a Man ſhall have a Writ of Eſtrep- Q 
ment directed to the Sheriff of London, as appeareth by the Regiſter. 


Writ de Partitione facienda. 


1 Writ de Partitione facienda is ſuch (a): . 
The King, &c. If A. ſhall make you ſecure, & c. ſummon B. &c. to ſhew R 
wherefcre, ſeeins that the ſaid A. and B. hold together and undivided three Acres of 
Land with the Appurtenances in I. of the Inheritance which was M.'s, the Mo- 
ther of the aforejaid A. and B. whoſe Heirs they are, ſhe the ſame B. oppoſes 
making Partition thereof between them according to the Law and Cuſtom of cur 
Kingdom of England, and does not permit it to be made, unjuſtly, as it is ſaid, 
and have you there the Summoners and this Writ. Witneſs, &c. | 
And if the Huſband hath one Fart of the Land by Purchaſe, and the S 
other Parcel in the Right of his Wife, and another Coparcener hath another 
Part as one of the Heirs of the common Anceſtor; then the Huſband and 
the Wife ſhall have a Writ of Partition againſt the third Coparcener, and the 


Writ of Parti- Writ ſhall be ſuch: 


tion. 


[ 62, J 


The King to the Sheriff, &c. JI. and Mary his Wife ſhall make, &c. ſum- 
mon Margaret, Sc. to ſhew wherefore, ſeeing that the ſaid I. as in Right of her 
the ſaid Mary, of her Purparty happening to her of the Manor of T. which was 
A.*s, the Father of the aforeſaid Mary, one of whe/ſe Heirs fhe is, and the ſame 
I. by virtue of a Feoffment made to him by F. another Daughter and Heir of the 
aforeſaid A. of the Purparty of her the ſaid F. happening to her of the ſame 
Manor, and the aforeſaid Margaret, ihe Daughter and third Ileir of him the 
ſame A. hold together and undivided the Manor aforefaid with the Appurtenances, 
ſhe the ſame Margaret oppoſes making Partition, &c. 


(a) If he counts of an Eſtate-tail in the Ance- not in Demand, but only the Poſſeſſion affirmed 
ſtor, it is ſufficient without ſhewing the Com- (or aſcertained). Dyer 79. 6. 
mencement thereof, for in this Writ the Land is 


And 


Writ de Partitione facienda- 
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A And there is a Rule in the Regiſter ſuch, that is to ſay, that Anno 12. at 34 Ed. 3. 
York, was ſealed a Writ de Partitione facienda betwixt Strangers; and there it Partition 14. 
was laid, that a Man ſhould have the ſame in every Caſe without de Hære- 
ditate in the Writ: And it is there ſaid, that that Writ was never ſeen before. 

B And if a Man will ſue a Writ of Partition for Lands in London, then he 
ſhall have a Writ unto the Mayor and Sheriffs of London in the Nature of an 


Audita Querela, and the Writ ſhall be ſuch: 
The King to the Mayor and Sheriffs of London, greeting : Ttis ſhewed unto us, 

on the Behalf of S. of H. and I. his Wife, that whereas they R. and S. hold, to- 

gether and undivided, one Meſſuage with the Appurtenances in London, the ſame 

R. and S. oppoſe making Partition thereof according to the Law and Cuſtom of the 

fame City, and permit not the ſame to be made, to the no little Damage and Grie- 

vance of them the ſaid S. and 1. and contrary to the Cuſtom that has hitherto been 

held and approved in that City : Therefore we command you, that having heard 

the Complaint of them the ſad S. and I. in this Matter, and having called before 

you R. and S. and, from hence, heard the Reaſons of the Parties thereupon, you 

further cauſe to be done to the ſame S. and I. in the Premiſſes, that which of 

Right, and according to the Cuſtom of the City aforeſaid, hath been done, and in 

the like Caſe hath hitherto been uſed to be done. Witneſs, &c. 

Aud by that it appeareth, that by the Cuſtom of London one Joint- tenant, 

or Tenant in Common, ſhall have a Writ of Partition againſt his Companion. 

And Partition may be made in the Chancery, where one of the Coparceners 38 H. 6. 9. 


is in Ward to the King. 
D And Partition may "be made of an Advowſon or of a Reverſion, that one 11 H. 4. 61. 


ſhall have the Reverſion of ſuch Acres, and another ſhall have the Reverſion «pH 6. 6. 2. 
of other Acres; and ſuch Partition may be without Deed. 6 Ed. 3. 47. 3 ws 


E And it appeareth in 3 Ed. 4. that Tenants 1 in Common may make Partition 45 Ed. 3. 


Dy Deed; - © 
F And Partitions betwixt Huſbands and Wives ſhall bind the Wives, if they 9 H. 6. 5, 7. 


be equal. And by Partition made of a Manor without ſpeaking of the Ad- 19 H. 6. 25. 
vow ſon, the Advowſon doth remain in Common. And Joint- tenants do make * 1714 * 
Partition of a Mill without Deed, and adjudged good. Trin. 47 Ed. 3. 5 * k 


7. 22. 7 /. 19. 45 Ed. 3. 12. 2 Ht 


Partition „ 


3 5.26. 


G () If one Coparcener doth leaſe her Part unto another Coparcener for that they 
Cannot. 


Years, yet ſhe ſhall have a Writ of Partition againſt her Siſter during the 1 
Term of Years. 22 Ed. 3. 87. (17-1: Dyer 52s Partitioa g, 
H Atter Partition in the Chancery, the which is within Age, after he cometh 21 Ed. 3. 31. 


of full Age, if ſhe have too little, ſhall have a Writ de Pariitione facienda 2 10. 
or pe. 


(a) See 21 Ed. 3. 57. a.b. In a Partic' fa- 
eiena®, by 4. againſt B. who pleads, that the 

laiptiff had leaſed to him his Purparty for five 
Years, and that, ſaving to him his faid Term, 
he is ready to make Partition, and always has 
ſo been, and his Proteſt was enteied on the Roll. 
Skipw. to have Damages, replied, that he had 
not been always ready, £7 non allecatur. For 


although he counts ad Damnum, yet no Dama- 


ges ſhall be recovered, and therefore a Partition 


was awarded with a Saving of the erm, and 
by Candiſb the like Law is in a Nuper obiit, AC- 
count, Perambulatione facienda. But by Strange 


and Martyn, the Plaintiff ſhall recover Damages. 
7 H. 6. 35.0. 


againſt 


ö i | 
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The Remedy againſt her Siſter; or a Scire facias, upon the Record of the Partition in the 
only by Seire Chancery, againſt her Coparcener, which ſhall be returned into the Chancery, 
—— Sc. to ſhew wherefore new Partition or Extent ſhall not be made, Ec. 

10Ed.1, And Partition betwixt Coparceners, that one ſhall have the Occupation of 


Partition 21. the Land from Eaſter until Auguſt, ſolely and in Severalty to herſelf, and then 


dos _ 9 that the others ſhall occupy the Lands ſolely and ſeverally from Auguft to 


Welden ang Haſter, yearly to them and their Heirs, is adjudged a good Partition in the 
Bridgwaters Time of King Ed. 1. Co. Lit. 167. b. 


* 


Caſe ac. And by the ſame Reaſon it ſeemeth a good Partition, if two Coparceners 
Co. Lit. 4.2. have two Manors by Deſcent, and they make a Partition, that one ſhall oc- 


cupy one Manor one Year, and the other the other Manor for that Year, and 
then that he who occupied one Manor one Year, ſhould occupy the other 
Manor for the Year following; and ſo they and their Heirs ſhall change every 
Year, and occupy the Manor whick the other Coparcener did occupy the Year 
before. eg? = N 

And alſo Coparceners may make Partition for Term of Life, or for Vears. L 
20 H. 6. 13. Lit. 57. 


V. 5 Lit. ace. And alſo Partition, that one ſhall have the Land which is intailed, and the M 
20 H. C. 14. other the Fee-ſimple Land, is a good Partition; and the Proceſs in this Writ 


is Sum', Attachment and Diſireſs infinite (a). 


(b) Writ de Excommunicato capiendo. 


8 Br FORE this Writ ſhall be granted, the Contumacy and Contempt made N 
7 1 by the Party unto Holy Church ought to be certified into the Chan- 


his ordinary 


Seal, S H. 6. z. cery by the Biſhop by Letters under his Seal. But this Certificate by Letters 


The Archdea- may be made into the Chancery by a Biſhop elect, before he be conſecrated: 


hey N And alſo the fame may be certified by Letters of the Chancellor or Vicar- 
ye == be General, when the Biſhop is beyond the Seas, or out of his Dioceſe, in remo- 


was Ordinary 775 agend, Sc. And although the Biſhop be in his Dioceſe, yet the Certifi- 
immediate, Cate of the Vicar-General by his Letters unto the Chancery, reciting that the 
and yet it is Biſhop is in remotis agend', is good, and ſhall not be traverſed. And in time 


doubted Whe- of Vacation of the Biſhoprick the Certificate ought to be made by the Guar- 
ther good or 


no, becauſe the dians of the Spiritualties for the Time being, or by the Archbiſhop, Sc. if 
King cannot he be Guardian of the Spiritualties. | ; EY 
have Beneft And upon this Writ he ſhall have an Alias and a Pluries, and if they are O 


5 tine Tow: not anſwered, an Attachment againlt the Sheriff, directed unto the Coroners, 


that he hath returnable in the King's Bench. | 

not Jempo- | | 

ralties as a Bi- | 

ſhop hath. (a) If there be Lord, three Coparceners now the Lord muſt make ſeveral Avowries. See 

meſnes, and a "Tenant (of the Meſnalty) and one 36 H. 6. 7. Co. Lit. 167. 6. | 
of the Coparceners purchaſes the Tenancy, this (4) Paſ. 24 Car. 2. B. R. (L. R. 130.) Note; 
is not only a Partition of the Meſnalty being By Hale, the Sheriff cannot break the Houſe on 
thereby extinguiſhed for a third Part, but it is an Excom' capiendo. | 
allo a Diviſion of the Seigniory paramount; for 


And 


Writ de Cautione admittenda. 
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A And if the Excommunicate hath made Satisfaction unto the Church for his 63. 


Contumacy and Contempt, Sc. then the Biſhop or Vicar-General, or the 
Guardian of the Spiritualties, Sc. as before is ſaid, ought to certify to the 


King in the Chancery, that the Party hath made Satisfaction unto the Church 
for the Contempt, Cc. and thereupon he ſhall have ſuch Writ to the Sheriff, 
viz. (a) 

The King to the Sheriff of Lincolnſhire, greeting : Whereas we cond 8. 
and I. who by the Denunciations of the Dean and Chapter of the Church of the 


bleſſed Peter f York (the See being vacant) ; or thus, by the Denunciations of 


the wor ſhipful Father A. Biſhop of Wincheſter, as excommunicated Per ſons, and 
contemning the Keys, to have Juſtice done them by you by their Bodies according 
to the Cuſtom of England, until. they ſhould make Satisfaion to Holy Church, as 
well touching the Contempt as the Injury to it by them committed; and now from 
them the Dean and Chapter; or thus, from him the faid Biſhop, they have de- 
ſerved to obtain the Benefit of Abſelution in Form, as they the aid Dean and 
Chapter have ſignified to us by their Letters Patent; or thus, as he the ſaid Bi- 
ſhop hath fignified to us, &c. We command you, "that without Delay you cauſe 
that they the ſaid S. and I. be delivered out of the Priſon wherein they are detained, 
if they are detained in the ſame upon that and no other Occaſion, &c. 


And if the Sheriff will not execute that Writ, he ſhall have an Alias and 4 


Pluries, and Attachment againſt che Sheriff, directed unto the Coroners, re- 
turnable into the King's Bench. 

And if the Party excommunicated, who is ſo taken and in Priſon, offer 
ſufficient Caution or Surety, to abide the Ordinances and Rules of the Holy 
Church, and the Judges there and the Ordinary do refuſe for to take ſuch 
Caution or Surety, then he may have another Writ unto the Biſhop to admir 
of his Caution, and the Writ 1 18 ſuch: 


(6) Writ de Cautione admittenda. 


FF E King to the V. orſhipful, 8&c. Whereas we commanded A. as one by your 


Denunciation excommunicated, and contemning the Keys of the Church, to 
Have Juſtice done to him by his Bady by our Sheriff of Lincoln, according to the 
Cuſtom of England, &c. until be ould have made Satisfaction to Holy Church, 
&c. It is ſhewed unto us, on the Behalf of the ſaid A. that although the ſame A. 
hath frequently offered to you fit Caution to obey the Commands of the Church in 
Form of Law, that he might by this be able to obtain the Benefit of Abſolution : 

Nevertheleſs you have hitherto refuſed to admit from him ſuch Caution, at which 
We Wwonder : And oO we will not that the ſame A. be longer detained in Priſon 


(a) See Lib. Parl. 25 Ed. 3. x. 31. A Peti- Conſcience at that Time were ſuch, that both 


tion, that no Excommunicato cap” ſhall iſſue be- 
tore a Scire facias againſt the Party, to know 
whether the Caſe be Lay, that fo the Party may 
reverſe it, if the Matter be Lay, or ſhew the 
Matter where the Excom” cap is pleaded againſt 
him : But it ſeems the Keepers of the King's 


were there denied. Though it is hoped Man- 


kind will at length have their Eyes opened to 


ſee the Miſchiefs occaſioned by this Writ, V. 
Bobun, 
(5) See Bacon of Government 11 3: touching 


this Writ. 


DU contrary 
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| 
Writ de Cautione admittenda. 


contrary to Fuſtice, we command you, that having accepted the Caution aferiſaid 
from the aforeſaid A. you command him the ſaid A. to be delivered from (a) the 


_ Priſon wherem he is detained by occaſion of the Premiſſes, otherwiſe we ourſelves 


will execute that which is ours in this Behalf. | : 
And if the Biſhop will not ſend unto the Sheriff to deliver the Perſon ſo ex- I 


communicated, then he ſhall have ſuch a Writ out of the Chancery for to de- 


liver him. 

The King, &c. On the Behalf of A. who by the Denunciation of the Worſhip- 
ful, &c. and rehearſe the Writ ſent before unto the Biſhop for Deliverance of 
the Priſoner, Sc. And becauſe we will not that the ſame A. be detained longer 


in Priſon contrary to Fuſtice, ve command that you go in your own Perſon to the 
aforeſaid Biſhop, and on our Behalf adviſe and effect ually direct him, that having 
accepted the Caution aforeſaid from the ſame A. he command him the ſaid A. to 


be delivered from the Priſon aforeſaid. And if the ſaid Biſhop or the Keeper will 
not do it in your Preſence, then do you cauſe him the ſaid A. to be delivered out 
of the Priſon aforeſaid, if he be detained in the ſame upon that and no other Oc- 
caſion. Witneſs, &c. „ 

And upon this Writ he ſhall have an Alias and a Pluries unto the Sheriff; 
and if he do not ſerve the Writs, he ſhall have Attachment againſt the She- 
riff, but ſo ſhall he not have againſt the Biſhop, &c. 

And if the Biſhop do certify by his Letters into the Chancery, that he hath 
ſent unto his Official or Archdeacon to abſolve the Party excommunicate, then 
the Party ſhall have a Writ unto the Sheriff rehearſing theſe Letters, Sc. We 
command you, that witbout Delay you cauſe the aforeſaid A. to be delivered out 
of the Priſon wherein he is detained, when it ſhall appear to you that he is ab- 


ſolved from his Excommunication by the aforeſaid Official or Archdeacon, if he be 


_ detained in the ſame upon that and no other Occaſion. Witneſs, &c. 


And upon that Writ he ſhall have an Alias, Pluries, and Attachment againſt 
the Sheriff, if he do not ſerve the Writ. | / 

And yet it ſeems that the Official or Archdeacon to whom the Biſhop hath G 
ſent his Letters to abſolve the Party, is not bound to certify the Sheriff, that 
he hath ſuch Letters; but the Sheriff ought to go or ſend to them to know 


the Truth thereof, and thereupon to deliver the Party: And the Biſhop, or he 


who excommunicated him, and upon whoſe Certificate the Party was taken, may 
command the Sheriff to deliver him, as it appeareth by the Writs in the Regiſter. 
And if a Man be excommunicated, and taken by a Significavit, and after H 


offers Caution unto the Biſhop to obey the Church, and the Biſhop do refuſe, 


L 64. ] 


for which he ſueth a Writ to the Sheriff to go unto the Biſhop, and to warn 


him to take Caution, Sc. now if the Biſhop think in his Conſcience, or ſtand- 
eth in Doubt whether the Sheriff will deliver him by that Writ, the Biſhop 
may purchaſe another Writ directed to the Sheriff reciting the Caſe, and in 
the End thereof, We command you, that by no means you deliver him the ſaid 
A. from the Priſon aforeſaid, unleſs at leaſt he offers Caution by Pledges in your 
Preſence to ſatisfy the ſame Biſhop, without the ſpecial Mandate of us or of him 
the ſaid Biſhop in this Behalf. Witneſs, &c. 9 | 


ta) See Rot. Clauſ. 7 H. 3. (5) m. 2. tunc, Wc, infra Ecch/iam abſolvere wetitis. Quære the 
Canons Temp. H. 1. „ | 


A 


C 


Writ de Cautione admittenda. 
And if the Biſhop do take Caution of the Party to obey Holy Church, then 


the Biſhop may certify the ſame into the Chancery, and thereupon the Party 


ſhall have a Writ unto the Sheriff for to deliver him. 


And if the Sheriff do deliver ſuch Perſons excommunicate without Order Regiſter 67. 
of Law, then upon Complaint of the Biſhop into the Chancery, he ſhall have 1 Lutw. 123. 


a new Writ unto the new Sheriff rehearſing the Matter, commanding him to 
take the ſaid Perſon, and to detain him in Priſon ; and alſo in the ſame Writ 
he ſhall command the Sheriff to make the old Sheriff to anſwer the King in 
his Bench for the Contempt : And if the Sheriff who ſetteth the Party at large 
be yet Sheriff, then it ſeemeth the Writ ſhall be awarded unto the Coroners to 


147 


apprehend the Party excommunicated, and to cauſe the Sheriff to appear, Sc. 


as before 1s ſaid. 
And if a Man be excommunicated before the Chancellor of Oxford, Sc. 


and the Chancellor doth certify this Excommunication into the Chancery, &c. 


upon the ſame Certificate the King ſhall award a Significavit unto the Sheriff 
to apprehend the Party; and the Writ ſhall be ſuch : Whereas of our eſpecial 


| Favour we have granted, (a) that the Chancellor of the Univerſity of Oxford for 


D 


the Time being may ſignify and certify by his Letters Patent to our Chancellor of 
England for the Time being, of the Names of all Perſons of the Furiſdiction of 
the ſaid Chancellor of Oxford, who are tied in the Bond of the greater Excommu- 


be made and ſealed under our Great Seal, for the taking of them who ſhall thus by 


the ſaid Chancellor of Oxford be excommunicated, and ſhall continue ſo for forty 


Days () upon the Significavit or Certificate of him the ſaid Chancellor of Oxford 
aforeſaid, as in our Letters Patent thereof made is more fully contained; and John 
F. Chancellor of the Univerſity aforeſaid, &c. by his Letters, &c. that W. of B. 
Sc. of his Juriſdiction for his, &c. as in the Writ. And quære if the Univer- 
ſity of Cambridge have ſuch Privilege; it ſeemeth they have. 

If a Man be ſued in the Spiritual Court, and he purchaſe a Prohibition and 
deliver the ſame, and notwithſtanding they proceed, for which Cauſe the De- 
fendant ſueth an Attachment upon the ſame Prohibition, and pendent the At- 
tachment the Defendant in the Spiritual Court is excommunicated, and the 
lame certified into the Chancery, by reaſon whereof a Signifiravit is awarded 
unto the Sheriff againſt the Defendant for to take him : Now the Defendant 


nication, and that our ſaid Chancellor for the Time being may cauſe our Writs to 


2 H. 4. 3: 


may come into the Chancery, and ſhew how that he had a Prohibition, and 


an Attachment thereupon againſt the Party, and that pendent the Attachment 


he is excommunicated, and the Significavit awarded to take him. (e) Now 


upon that he fhall have a Superſedeas directed unto the ſame Sheriff, reciting 


(a) Vide Lib. Parl. Ed. 1. 194. Rot. Pat. Days there might be an Appeal to the Court of 


9 Ed. 3. Pars 1. u. 10. Pat. 12 Ed. 3. Pars 2. Rome. 


m. 8. Pat. 14 Ed. 1. Pars1. m. 47. Pat. 21 (e) See the like Writ, Nor. Clauſ. 7 H. 3. 
Ed. 3. Pars 3. m. 22. Pat. 26 Ed. 3. Pars i. m. 6. Quia conſtat nobis in Mandatorio noftro nos 
a 24. | Fuiſſe Circumventos. | 

(5) See 20 H. 6. 25. That within the forty 
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| 


Writ de Cautione admittenda. 


all the Matter, commanding him not to take him; and if he do take him 
for the Occaſion aforeſaid, that he deliver him donec Placitum difti Attachia- 
ment fuerit diſcuſſ*, Sc. And this Writ ſhall iſſue out of the Chancery, (a) 
if the Attachment be not returned into the King's Bench. But if the At- 
tachment be returned into the King's Bench, then he ſhall have this Writ 
of Superſedeas out of the King's Bench, or out of the Chancery, at his 
Pleaſure. And it ought to appear by the Certificate of the Biſhop, that he 
hath been excommunicated by the Space of forty Days, before the Significavit 
ſhall be awarded. / 1 0 | | | 

And if a Man be ſued in the Spiritual Court, or the Biſhop ſue or cite him E 
ex Officio, and excommunicate him, and certify the ſame into the Chancery, 
and upon the ſame a Significavit is awarded unto the Sheriff for to apprehend. 
him, &c. and afterwards the Official by Letters certify into the Chancery, 


that he hath appealed from that Sentence unto the Court of Rome, or unto 


the Court of Canterbury, &c. then upon that Certificate he ſhall have a Writ 

of Superſedeas directed unto the Sheriff, reciting that he hath appealed, com- 
manding him not to apprehend him pending the Appeal in the Buſineſs above- 
ſaid; or thus, to ſurceaſe, until we ſhall have ordained otherwiſe from our Coun- 
cil, or until ſuch a Day; or thus, to ſurceaſe, Ec. and he hath apprehended 
him on that Occafion, then that he cauſe him to be delivered out of the Priſon 
aforeſaid, &c. wherein, &Cc., nth 8: 
And after the Significavit awarded againſt the Party, if he bring the Pope's 
(5) Bulls into the Chancery, teſtifying that he hath appealed from that Sen- 
tence, Sc. he ſhall theteupon have a Super/edeas unto the Sheriff; and in the 
Super ſedeas it behoveth not to make mention of the Pope's Bulls, but to ſay, 
That as by certain publick Inſtruments, &c. And he ought to prove his Dili- 
gence in ſuing his Appeal by Witneſſes, or by Oath, and within the Year of 
the Time of his Appeal ſued. And the Rule in the Regiſter is, Writs of Su— 
perſedeas (hanging Appeals) ought not to be; if it do not appear upon Record in 
the Chancery that the Signiſicavit is granted and paſſed, Ge. 

And this Writ of Signiſicavit doth not lie but where a Man is excommuni- 
cated by a ſpecial Name, and in a ſpecial Suit againſt him by the Ordinary ex 
Officio, or by the Party; for that is called he Sentence of the greater Excommu- 
nication, and upon Certificate thereof in the Chancery doth the Writ lie. But 


| fora Super ſedeas. 


la) But yet by Morris and Thorp, in the like 


Caſe, they would not grant a Superſedeas out of 
Chancery, while the Common Pleas, where the 
Attachment is returnable, is open. 38 Ed. 3. 14. 

(5) So that an Appeal to Rome was ſufficient 
20 H. 6. 26. Yet a Repeal 


of an Excommengement made by Judges delega- 
ted by the Pope was not ſufficient to make one 
reſponſible againſt a Certificate of Excommuni- 
cation by the Archbiſhop. 16 Ed. 3. Excom” 4. 


And Note well 14 H. 4. 14. where on a Sen- 


tence given at the Court of Rome, a Delegacy 
was made to the Archbiſhop of Canterbury, to 
execute the Excommengement, yet the Party 


was ſtill. reſponſible, for that the Archbiſhop did 


this not as Archbiſhop or Judge, but only as an. 
Officer, and therefore he cannot abſolve him 
till Agreement made with the Party. See Roz. 
Parliament. 8 Zd. 2. m. 7. Pelitio Abbatis de 
Ruffor d. 


where 


Writ de Cautione admittenda. 


where he is not eſpecially excommunicated, &c. (a) although that the Biſhop 
certify that he is excommunicated in the Sentence of Excommunication, upon 
that this Writ of Significavit doth not lie, for they ought to expreſs the Cauſe, 
and ſue againſt him ſpecially in the Certificate. 
| Upon an Excommengement certified by the Pope's Bulls, a Signiſicavit 
ſhall not be granted. 3 „„ Bot abs „ 
If a Biſhop certify an Excommengement into the Chancery, made in Time [ 6 5. ] 
of his Predeceſſor, and the Contumacy, Tc. he ſhall have a Signiſicavit there- 12 td. 4. is, 
upon : But upon the Certificate of the Commiſſary (4), or Official, of an Ex- 16. 
commengement in the Chancery, and of the Contumacy, a Signiſicavit ſhall ES 81 
not be granted; nor upon the Certificate of an Abbot, who hath ordinary Ju- 2 H. Io 
riſdiction, of an Excommengement in Chancery, a Signiſicavit ſhall not be 7 Ed. 4. 14. 
ranted. | 8 | 5 | 
A : If a Biſhop certify in Chancery, that another Biſhop hath certified him that 
the Party. is excommunicate in his Dioceſe, and ſo hath remained by the Space 
of forty Days; the ſame Certificate is void, and a Significavit ſhall not be 
granted thereupon. NVC 5 ; 
B If a Man be excommenged in the Spiritual Court, and the Biſhop certify 
the ſame in the Chancery, and hath a Writ of Significavit directed unto the 
Sheriff to apprehend the Party, and the Defendant do appeal unto the Court 
of Rome, and hath Bulls and Inſtruments exhibited into the Chancery to prove 
the ſame; then upon theſe Bulls, &c. ſhewed in Chancery, he ſhall have a 
ſpecial Scire facias, rehearſing all the Matter, directed unto the Sheriff, to 
warn the Party at whoſe Suit he was excommunicated to appear in the Chan- 
cery at a certain Day, to ſhew Cauſe why he ought not to ſurceaſe to appre- 
hend the Party ſo excommunicated depending the ſame Appeal; and alſo 
commanding the Sheriff to take ſuffictent Sureties, who will anſwer Body fer 
Body, for him who is ſo excommunicated, to purſue, Sc. and to do unto 
the Party as the Court ſhall award, and that then he do ſurceaſe to appre- 
hend him. And if the Sheriff return the Writ of Scire facias, that he hath 
warned the Party, and hath ſent that Writ unto the Bailiff of the Liberty, 


who had given him Anſwer, that he had warned the Party at whoſe Suit he 


7 


(a) Nota; E xcommunicatio aut fertur a jure, 
& tunc eft parna deli, vel ab homine & tunc 
e pœna Contumaciæ in non veniendo vel parendo, 


utraq; autem vel Major quia privat a Receptione 


| Sacramentor” & ab bominum conſortio gualis eft ho- 
die in uſu, and is commonly called at this Day, 
Ex ommunicatio vel Minor gue excludit a Pre- 
cept” Sacramentor eflq; lata wel a lege ut per Ex- 
communicationem FE xcommunicato, vel ab homine 
Acet raro. Lib. de Rubric. de Sententia Excom'. 
Note; In certify ing an Excommengement, the 
Cauſe muſt be expreſſed, and if not ſufficient, 
the Party ſhall have a Writ out of Chancery to 
aſſoil him. 14 H. 4. 14. It ſeems the Cauſe 
need not be certified, but where a Prohibition is 


brought againſt the Biſhop ; but on a general 
Certificate it ſhall be intended to be for the ſame 


Cauſe as is in the Prohibition. 28 Ed. 3. 97. a. 
22 Ed. 4. 20. a. 20 Ed. 3. Excom.g. 
5.16. $0 3M 4398: 

(5) See 11 H. 4. 64. a. by Hany. at the an- 
cient Common Law, a Commiſſary might certify 
Excommunication ; but he was reſtrained by Par- 
liament. 

And note the Cauſe why none inferior to a 
Biſhop can invoke the Aid of the temporal 
Arm, Lindw. de Senten' Excom' cap Preterea, 
&c. See 11 H. 4. 64. 7 Ed. 4. 14. but other- 


wiſe of committing of Adminiſtrations or Probate 


Was 


15 H. 


| 
ge 


Hrit de Cautione admittenda. 


was ſo excommunicated, to appear in the Chancery at the Day given by 
the Writ, &c. Now if the Party who was returned warned doth not come 
to appear, then he who was excommunicated ſhall have another Writ unto 
the Sheriff for to deliver him, Sc. if he hath apprehended him; and if he 
| hath not taken him, that he do ſurceaſe for to apprehend him, Sc. 

And if a Man be excommunicated by the Biſhop, and after the Vicar- 
General certifieth the ſame into the Chancery, becauſe the Biſhop is ix remotis, 
for which a Significavit is granted, and he is taken by it; and then he who is 
apprehended, by his Friends ſheweth in the Chancery how that he hath ap- 
pealed unto the Court of Canterbury, which he followeth with Effect : Upon 
this Surmiſe he ſhall have a Writ unto the Sheriff, who hath the Party ex- 
commenge in his Cuſtody, commanding him that he warn the Biſhop or the 
Vicar-General, and him who ſued the Proceſs againſt the Party excommenge 
to appear in a certain Day in the Chancery, to ſhew wheretore the Party 


5 ſhould not (pending the Appeal) be delivered; and alſo to cauſe the Party 
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excommenge under ſafe Cuſtody to come, and to do as the Court ſhall con- 
ſider in the ſaid Cauſe. N np 
If the Biſhop do excommunicate a Man, and certifieth tne ſame into the, D 
Chancery, and thereupon a Significavit is awarded, and the Party taken there- 
by, and he ſueth Appeal in the Court of Canterbury, or of Rome, Sc. and 
hath a Scire facias againſt the Biſhop as aforeſaid, and againſt the Party, to 
anſwer in Chancery, and ſhew Cauſe why he ſhould not be delivered ; by 
which the Biſhop and the Party are warned, and appear not, for which Cauſe 
the Party is delivered: Now if he who is excommunicated will fue any Action 
in the Common Pleas, or in the King's Bench, or elſewhere, if he think the 
other Party will plead the Excommunication againſt him in the Common 
Pleas, or elſewhere, then he ſhall have a ſpecial Writ of Significavit unto the 
Juſtices of the Court where he ſueth, rehearſing all the Matter as aforeſaid, 
Sc. commanding them to proceed according to the Law and Cuſtom of the 
Realm. . 


If the Biſhop certify into the Chancery an Excommunication made at the E 


Suit of any one, and thereupon a Signiſicavit is awarded, and the Party ap- 
prehended ; now he who is apprehended may by his Friends ſhew in the 
Chancery, that he ſued an Appeal from that Sentence in the Court of Can- 
terbury with Effect, and by Scire facias againſt the Biſhop, and the Party at 
whoſe Suit he was excommunicated, returned at a certain Day into the Chan- 
cery : And thereupon he ſhall have a Writ unto the Sheriff, rehearſing all the 
Matter, commanding him thereby to warn the Biſhop and the Party to be in 
the Chancery at the Day of the Return of the Writ, to ſhew what they can 
ſay, wherefore the Party ſhall not be delivered; and alſo by the ſame Writ 
commanding the Sheriff, that he take ſufficient Sureties of the Party excom- 
municated to appear in the Chancery at the ſame Day, and to carry him 
back again unto Priſon, if the Court at the ſame Day ſhall ſo think fit; and 
in the mean time to let him go at large by his Sureties, &c. and then if at 
the Day of the Return of the Writ the Party excommunicated doth not 
appear, nor his Bail, then ſhall a new Writ be awarded unto the Sheriff to 
apprehend the Party excommunicated again, &c. until Satisfaction ſhall be made 


by 


Hrit de Cautione admittenda. 


by him to Holy Church, as well for the Contempt as the Wrong; and alſo to arreſt 


the Bail to appear before the King in his Bench at a certain Day, c. as well 
4% fatisfy us as the aforeſaid Biſhop, and him at whoſe Suit he was excommu— 
nicated ; and farther to do as the Court ſhall award. And if at the Day given 
in Chancery by the Writ of Scire facias the Biſhop, and the Party at whoſe 
Suit he was excommunicated, do appear, and allo he who was excommuni- 
cated, and the Matter cannot be determined that Day ; then Day ſhall be 
given over unto both Parties, at a certain Day at another Term, &c. and then 
the Party excommunicate ſhall have a ſpecial Superſedeas unto the Sheriff, 
rehearſing the whole Matter, commanding him that he do not apprehend 
him till that Day, Ce. if he have not other Commandment from the 
King, &c. 1 8 1 

A There are other Writs in the Regiſter, which are called Writs of Signifi- 
 cavit, becauſe they ſhall not be granted before that the Biſhop hath made 
Certificate by his Letters under his Seal of the Matter in the Chancery, upon 
the which the Writs ſhall be ſo granted. And the Writ is, where a Man 
is a Clerk convict of Felony, and afterwards makes his Purgation ; now the 
Biſhop ſhall certify this Purgation into the Chancery by his Letters, Fc. and 
thereupon the Clerk convict ſhall have a ſpecial Writ out of the Chancery, 
directed unto the Sheriff, to reſtore him to his Goods and Chattels. 

The King to the Sheriff of Lincolnſhire, greeting : Whereas C. of P. Parſon 
of the Church of R. lately convifted of Raviſhment of the Wife of S. and of car- 
rying away his Goods, being delivered to the Biſhop, as the Manner is, hath there 
lawfully purged his Innocency touching the ſame Crime before the ſaid Ordinary, as 
the ſame Biſhop hath ſigniſied to us by his Letters Patent; We of our ſpecial 
Grace command you, that without Delay you reſtore to the ſame C. his Lands, 
Goods and Cbattels by you taken into our Hand, by occaſion of the Premiſſes, unleſs 
he fled upon that Occaſion. Witneſs, &c. . 
And the like Writ for the Heir of the Clerk after his Death, to deliver the 
Lands unto him, Sc. and in the End of the Writ are theſe Words, Without 
Delay of our ſpecial Grace, by which it ſeemeth that theſe Words, Of our ſpe- 
cial Grace, are not neceſſary Words, but Words of Form for the King's Ho- 
nour, and that the King of Right ought to make ſuch Reſtitution. 


66 1 


And if a Man do demand his Clergy before the Juſtices, and reads as a Clergy. 
Clerk, and the Ordinary is demanded, and cometh not, for which the Juſtices Vide 4 Ed. 


command the Clerk to Gaol again, Sc. now at the Suit of the Ordinary, or 81 


of his Vicar-General, unto the King, or his Chancellor, he ſhall have a Writ 
out of the Chancery directed to the Juſtices of Gaol-Delivery reciting the 
Matter, commanding them that they ſend unto the Gaoler to deliver him 
unto the Ordinary. 3 | 


Will: Now if the Biſhop certify the Matter by his Letters Patent under his 
Seal into the Chancery, &c. deſiring Reſtitution ; then the King ſhall ſend: 
his Writ unto the Juſtices of Gaol-Delivery reciting the Matter, command- 
ing them to bring back the Party to the Place from whence he was taken. 


It 


yer 215. 


amf. 108. 


And if a Man be taken out of a Church, or out of Sanctuary againſt his Sanctuary. 


152 


| 


Writ de Homine replegiando. 


If an Abbot or Prior certifieth by his Letters under his Seal, that his Monk, D 


Friar, Canon, is vagrant out of his Order, Sc. in the Country; then upon 
that Certificate he ſhall have a Writ unto the Sheriff, to arreſt and apprehend 


him, and to deliver him unto his Abbot or Prior, Cc. or to their Attorney, 


Stamf. 71. 


Welt. 1. c. 5. 


to chaſtiſe him according to the Rule of his Order, Sc. 


Mrit de Homine replegiando. 


N divers Caſes a Man ſhall not have this Writ, although he be taken and LE 
| detained in Priſon: As if a Man be apprehended for the Death of a Man, 
or be taken by the King's Command; (a) or if a Man be apprehended by 


the Command of the Chief Juſtice, as it appeareth by the Regiſter. But the 


Statute of Wieſt. 1. is, That he ſhall not be repleviſable, if he be taken by 

the Command of the Juſtices, and doth not ſay of the Chief Juſtice. _ 
And alſo if a Man be taken by the Command of the Juſtices of the Foreſt, 

or if a Man be outlawed, or if a Man abjure the Realm, or if a Man be 


Approver, or if a Man be taken for Felony with the Manner; or thoſe who 


break the King's Priſon, or thoſe who are common or known Thieves, or thoſe 
who are appealed by Approver ſo long as the Approvers live, if they be not of 


good Fame, or for burning of Houſes feloniouſly, or thoſe who counterfeit 


Poſt. 189. 


8 H. 4. 21. 
but 8H. 4. 16. 
contra. 
See 78. D. & 
9 H. 4. 2. 


the King's Money, or the King's Seal, or thoſe who are taken by Certificate 
of the Biſhop by a Writ de Excommunicato capiendo, or thoſe who are appre- 
hended for Treaſon, or thoſe who are convict by a Writ of Reaiſſe;/in, &c. 
all theſe Perſons are not bailable by this common Writ de Homine replegi- 
ando. But firſt they ought to make their Fines, or agree with the King, and 
thereupon to have a ſpecial Writ to the Juſtices, or thoſe who do keep them 
in Priſon, reciting how they have been fined, commanding them for to de- 
liver them. 5 

(2) And if two or three Men be taken and impriſoned, they may ſue a J 
Joint Writ de Homine replegiando. And yet H. 8 H. 4. 31. ſuch a Writ ſued 
by two was abated ; but yet it ſeems the Law is, they may ſue jointly, and 
the Writ ſhall be ſuch: !:! oe | 5 

The King to the Sheriff of Lincolnſhire, Sc. We command you, Hat juſtly 
and without Delay you cauſe to be replevied B. C. and D. whom you yeur ſelf have 
taken, and doſt keep taken, as it is ſaid; or, whom D. and E. have taken, and 
do keep taken, as it is ſaid, unleſs they were taken by the ſpecial Command of us, 


or of our Chief Fuſtice, for the Death of Man, or for our Foreſt, or for any «ther 


Right for which they may not be replevied according to the Cuſtom of England, 
that we may hear no more Clamour thereupon for want of Juſtice. Witneſs, &c. 


(a) See 14 H 6. 8. A Diverſity where one them without any Writ from the King; but it is 
is impriſoned on a Suggeſtion without Writ, as otherwiſe if they are impriſoned by Writ. 
by Juſtices of Peace, Magiſtrate of a Town, or (5) See accordant 8 Ed. 4. 16. a. 12 Ed. 4. 4. 
Lord of a Vill or Manor, on the Statute of La- con. 8 H. 4. 21.6. 
bourers, Sc. there he may be diſcharged by 


And 


Writ de Homine replegiando. 


And upon that he ſhall have an Alias and Pluries, and Attachment, if 
need be. But if he who apprehendeth the Man do claim him as his Villain, 
and the ſame is returned by the Sheriff upon the Alias or the Pluries, then the 
Plaintiff ſhall have another Writ of Pluries to the Sheriff, thus: 

The King to the Sheriff, &c. Whereas we have oftentimes commanded you, that 
juſtly, &c. W. whom H. took, and keeps taken, as it is ſaid, unleſs he was ta- 
ken, &c. and be not repleviſable, or that you ſDould ſignify to us the Cauſe where- 
fore, &c. and you have returned to us, that you went to the Manor of the afore- 
ſaid H. there to replevy the aforeſaid W. actording to the Tenor of our Command 
aforeſaid ; but the aforeſaid H. hath not permitted Delivery of the Body of him 
the ſaid W. to be made, becauſe he affirmeth him the ſaid W. to be his Villain 
and Fugitive of his Manor aforeſaid, by claiming Right of Villainage and Servi- 


tude in the Perſon of him the ſaid W. within the Dominion of his Manor, &c. 
IWe being unwilling that the aforeſaid W. if he be a Freeman, ſhould be deſtitute 


of the Common Law by ſuch Taking and Claim, command you, that if the afore- 
ſaid W. ſhall find you ſufficient Caution, & c. to be before us from the Day of 
Saint Michael in fifteen Days, &c. to anſwer the aforeſaid H. if, &c. then cauſe 
him the ſaid W. in the mean time to be replevied according to the Tenor of our 


Commands, &c. And nevertheleſs, if the aforeſaid W. ſhall make you ſecure 


touching his Claim, &c. then put by Cages, &c. the aforeſaid H. that he be before 
as on the aforeſaid Day to anſwer the aforeſaid W. of the Taking and Claim afore- 
ſaid: And have you there the Names of the Pledges and this Writ, &c. 

And in the ſame Manner it ſhall be done in a Homine replegiando : If the 
Defendant claim the Plaintiff as his Ward, then upon that returned at the 


Pluries by the Sheriff, the Plaintiff ſhall have a ſpecial Writ as aforeſaid, re- 


citing that he holdeth the ſame Land of the Defendant by Socage, and not by 
Knights Service ; commanding the Sheriff for to deliver him, and to admit 
the Defendant by Pledges to appear at a certain Day, as afore is ſaid, to anſwer 
unto the Plaintiff, &c. „„ 

A And if a Man be taken within the Cinque Ports, then he ſhall have a Writ 
de Homine replegiando, directed unto the Conſtable of Dover, and unto the 
Warden of the Cinque Ports, or his Lieutenant, in the Nature of an Audita 
Querela, and the Writ ſhall be, | 


The King to his beloved, &c. Conſtable of his Caſtle of Dover, Sc. and to the 
Varden of his Cinque Ports, or his Lieutenant, greeting: We command you, that 


having heard the Complaint of A. whom B. took, and keepeth taken within the 
Liberty of the Ports aforeſaid, as it is ſaid, and having called before you the 
Parties aforeſaid, and having heard their Reaſons ſeverally thereupon, you cauſe 
him the ſaid A. to be replevied, if he be repleviſable according to the Law aud 
Cuſtom of the Ports aforeſaid, unleſs he be taken by the ſpecial Command of us or 
of our Chief Fuſtice, &c. that we may hear no more Clamonr thereupon for want 


of Fuſtice, &c. 


And if a Man be taken by the Officers of the Foreſt, then he ſhall have a 


Writ de Homine replegiando unto the Keeper of the Foreſt, in ſuch Form, viz. 
The King to his beloved and faithful W. of B. Keeper of his Foreſt on this Side 
Trent, or his Lieutenant in the Foreſt of S. We command you, that if A. and B. 
taken and detained in the Foreſt of S. for T 72. of Veniſon by them done, as it 
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154 Mrit de Homine replegiando. 


is ſaid, whereof they are indicted, ſhall each of them find you (to wit) twelve ho- 
neſt and lawful Men of your Bailtwick, wwho fall be Mainprize, to have them 
before our Fuſtices (a) next in Eyre at the Pleas of the Foreſt in the County of N. 
when they fhall come into thoſe Parts, to ſtand to the Right touching the J. reſpaſs 
aforeſaid ; then in the mean time that you deliver them the aforeſaid A. and B. in 
Bail to the aforeſaid twelve Men, as is before ſaid, if according to the Aſſiſe of the 
Foreſt they ſhall be repleviſable : And have you there the Names of thoſe twelve 
Men and this Writ. Witneſs, &c. 
And if the Warden will not bail him, he ſhall have an Alias and Pluries B 
againſt the Warden, directed unto the Sheriff, to attach him to anſwer before 
the King in his Bench, and to ſhew wherefore he has not replevied him, &c. 
And in the ſame Writ it ſhall be contained, that he call to him the Verde- 
rors, to deliver him who is ſo taken in the Preſence of the Verderors by good 
Bail, and that the Sheriff do deliver the Names of the Bail unto the ſame C 
Verderors, to anſwer before the Juſtices in the next Eyre. And no Man ſhall 
be taken nor impriſoned for Vert or Veniſon, if he be not found in the Man- 
ner, or indicted ; in which Caſe he ſhall be ſet to Bail by the Warden ex 
Officio, or otherwiſe by Writ, as is aforeſaid, &c. 
For hunting in the King's Chaſes, or in the Chaſes of other Men, he ought D 
to be ſued at the Common Law; and for the ſame a Man ſhall not be taken 
and impriſoned, until he be convicted at the Common Law in an Action there 
brought againſt him. But for hunting in Parks, &c. the Party ſhall have an 
Action within the Year and Day upon the Statute of We ſt. 1. cap. 20. But 
after the Year and Day the King ſhall have Suit. 
Replevin of a And if a Man hath any Park within the Bounds of any Foreſt; which Park E 
Park. is not incloſed according unto the Aſſiſe of the Foreſt, &c. then it ſhall be 
5 ſeized into the King's Hands; and then the Party ſhall have a ſpecial Writ of 
Replevin, to replevy a Park out of the King's Hands: And the Writ is ſuch; 
The King to his beloved and faithful W. B. Keeper, &c. or to bis Lieutenant 
in the Foreſt of S. greeting: We command you, that you cauſe to be replevied ibe 
Park of A. of B. and J. (to the ſame A. until the Coming of the Juſtices of the 
Pleas of the Foreſt in the County aforeſaid) which is within the Boundaries of our 
Fereſt aforeſaid, and which is ſeized into our Hand, becauſe it is not incloſed ac- 
cording to the Aſſiſe of the Foreſt, as it is ſaid, if it be ee according to 
the Aﬀiſe of the Foreſt. Witneſs, &c. 
5 H. 5. 3. In a Homine replegiando the Defendant claims the Plaintiff for his Villain, F 
13 H. 7. 17. and the Plaintiff pleads that he is free, and faith that the Defendant hath 
_ the beuer taken his Goods, and prays that he may gage Deliverance, Sc. for which 
_ * the Defendant doth gage Deliverance. But tlie Plaintiff ſhall not find Sure- 
Judges Dil. ties that he * re- deliver the Goods, &c. if he be found Villain. Sued vide 
cretion. But M. 6 Ed. 4 
6 Ed. 4. 8 & But in : . replegiando, if the Defendant claim the Plaintiff as his Vil- G 
by * FT lain, the Plaintiff ought to find Sureties to deliver his Body to the Defendant, 
notfindSurety, if he be found his Villain. Quod vide P. 31 Ed. 3. 


| (a) See in? Roi Ordinationum anno 5 Ed. 2. of Indié ments of the Foreſt 


Mrit de Replegiare de Averiis. 

In a Homine repleg* the Plaintiff was bound in a Recognizance in a certain 
Sum of Money unto the Defendant's Uſe, that he would ſue him cum effedtu; 
and if the Writ be abated for any Cauſe, yet he ought to ſue another Writ for 
that Taking, Sc. otherwiſe he ſhall forfeit that Recognizance, as it appeareth. 
H. 8 K. 4 

If a Man ſue a Homine repleg*, and the Defendant claim the Plaintiff for his 
Villain, if the Sheriff return the fame upon the Alias, or upon the Pluries, in 
the King's Bench or Common Pleas, where the Writ is returnable ; then upon 
Suretics found in Court where the Writ is returned by the Plaintiff to yield 
his Body, Sc. he ſhall have a ſpecial Writ unto the Sheriff for to deliver the 
Plaintiff out of Priſon, Sc. But by the Regiſter he ſhall have a ſpecial Writ 
unto the Sheriff to take Sureties of the Plaintiff, and to ſue with Effect, and 
to yield his Body, if, Sc. But the Uſage at this Day 1s, that he find Sure- 
ties in Court, Sc. and not to award a Writ unto the Sheriff to take Sureties. 


Qued vide M. 8. H. 4. 3. 
C And in a Homane repleg', if the Sheriff return that the Defendant hath eſ- 
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Joined the Plaintiff's Body, fo that he cannot deliver him; then the Plaintiff | 


ſhall have a Capias in Withernam to take the Defendant's Body, and to keep 
the ſame quouſque, Sc. (a) whether he be a Peer of the Realm, or other com- 
mon Perſon. And if the Sheriff return Non eft inventus in this Capias in Wi- 
thernam of the Body, then the Plaintiff ſhall have a Capias in Withernam againſt | 
the Defendant's Goods, &c. Quod vide M. 11 H. 4. in Title of Withernam, 


(6) Writ de nee de Averiis. 


TF a Man take more hve Cattle: than one Beaſt, then the Writ is 


ſuch: 


(2) A Capias lies againſt a Peereſs of the Realm 

on a Reſcous, returned made by the Baron, 

1-914; 8; 

() Note; A Replevin is s Viſcontiel by rea- 
{on of this Clauſe, E“ poſtea eam inde juſte dedu- 
c: fac. But by the Pluries, without Queſtion 
the Sheriff's Power to proceed in the County 
Court is determined ; as was clearly held by all. 
If the Sheriff does not execute the Writ, but re- 
turns FElongata, it was doubted if the Sheriff ſhall 
execute the Writ, by reaſon the Words (ve ipſe 
fat) are Conditionals. 2 H. 7. 5. 

Note; on the Pluries the Parties have no Day 
in Court, but only the Sheriff; yet he may re- 
turn Pledges on the Pluries, or on the Replevin 
if it be found ; and yet the Plaintiff may come at 
the Return of the Pluries, and take Iſſue on the 
Cauſe returned by the Sheriff, ſo as to intitle 
himſelf to Damages againſt the Sheriff, and the 
King to a Fine for his Contempt, But if at the 


X 2 The 


Return of the Pluries, the Plaintiff, and alſo the 
Defendant appear, they may plead, c. And 
alſo (by 4/ton) if the Defendant appears, he 
may compel the Plaintiff to Count (inter) al- 
though they have no Day in Court, and by the 
ſame Reaſon may cauſe the Plaintiff to be called 
upon a Nonſuit. See 22 H. 6. 21. Bromfleet's 
Caſe. 2 H. 7. 5. But the Defendant without 
Doubt is not compellable to come in at the Day 
of the Pluries, but if he does, he may plead 


with the Plaintiff, and the Plaintiff may find 


Pledges in Court inſtantly. See R. Entr. 560. 
6. where the Plaintiff at the Day of the Return of 
the Pluries (if the Writ be executed) may have 


11H. 4. 1 Ff. b. 


an Attachment againſt the Defendant ad reſpond 


de placito quare cepit Averia, &c. R. Entr. 570. 
Or if the Sheriff returns Elongata, then the 
Plaintiff ſhall have a Viibernam, wherein is alſo 
contained an Attachment againſt the Defendant 5 


and by the M iibernam Day is given to both Par- 
ties, 


156 


Plow. 223. a. 


Dyer 229. a. 


you thereupon, &c. 


Writ de Replegiare de Averiis. 

The King, &c. We command you,. that juſily and without Delay you cauſe to be 
replevied (a) the Cattle of B. which D. took and unjuſtly detains, as it is ſaid, 
and afterwards thereupon cauſe him juſtly to be removed, that we may hear no 
more Clamour thereupon for want of Fuſtice, &c. 

But if he take but one live Beaſt, rhen the Writ ſhall be, 

T he King, &c. We command you, that you cauſe to be replevied to B. bis cer- 
tain Horſe, or his certain labouring Beaſt, or his Ox, &c. (5). 

And it a Man take a dead Chartel, then the Writ ſhall be, | 

The King, &c. We command you, &c. that you cauſe to be replevied to B. bis 
Goods and Chattels. And in the Count he vught to declare of divers Things: 
But if he take but one Thing which is a dead Chattel, then the Writ ſhall be, 

The King, &c. We command you, &c. thus you cauſe to be replevied to B. a E 
certain Net, or a certain Swarm of his Bees, or a certain Iron of his Mill. And 
if the Sheriff doth nothing upon this Writ, then he ſhall have an Alias repleg? 
fac, &c. and in the ſame Writ he may have this Clauſe; Or fenify to us the 
Cauſe why you would not or could not execute our Command heretofore directed lo 
And then this Writ ſhall be returned into the (c) King's 
Bench or Common Pleas. And if he do not ſerve this Writ, then he ſhall 
have a Pluries returnable into the King's Bench or into the Common Pleas. 
And in the Pluries is always this Claule ; Ve! cauſam nobis fignifices : But not 
in the Alias repleg*, if not that the Party will have it put in the Writ. And 
the Plaintiff may ſue all theſe Writs forth together, viz. the Replevin, the Alias 
and the Pluries, and deliver them unto the Sheriff all at one Time, if he ſo ſee 
good. And if the Sheriff doth not return the Pluries, then the Plaintiff may 


have an Attachment againſt the Sheriff (4 ) directed unto the Caroners. 


ties, fo that if the Viibernam be returned tarde, 
then the Defendant at the Day may compel the 
Elaintifft to Count; but otherwiſe it is, if the 
Fithernam be not returned ſerved, becauſe then 


the Parties have no Day in Court but by the 


ſuit, but may Count. 


Roll, and therefore the Plaintiff cannot be Non- 
22 H. 6. 22. by Newton. 
A Nonſuit was in Replevy, where the Plain- 


tift did not find Pledges ;. but if the Plaintiff has 1 


found Pledges, and the Sheriff on the Attach- 
ment in the W:thernam returns that the Defen- 
dant Nil, yet it ſeems he may come in by a 
Day on the Roll, and the Plaintiff ſhall be call- 
ed; and if he be nonſuited, a ſpecial Writ of 
Delivery on the Withernam ſhall be granted to 
the Deſendant, and a Return of the Beaſts ; not- 
withſtanding the Return of the Sheriff, if in 
Truth the Sheriff had made Deliverance of them 
to the Plaintiff or not, and fo force the Plaintiff 
to a ſecond Deliverance. Dyer 189. 2uere if 
the Writ of ſecond Deliverance be not taken 
away by a late Statute. 

(a) And he may count of ſeveral Takings, 
Part at one Day and Place, and Part at another 
Day and Place. 29 Ed. 3. 23. adjudged. 


have Treſpaſs againſt the Sheriff. 


And 


5) So it may be of a Horſe, &c. and if the 
Sheriff make Deliverance of a Horſe to the 
Defendant, he ſhall not have Treſpaſs, becauſe 
he might have claimed Property ; but of a 
Stranger's Horſe not Party to the Writ, he may 
14 H. 4. 24: 
21 Ed. 4. 16 C 54” And qguere, Whether 
Treſpaſs lies againſt the Sheriff for replevy- 
ing a Stranger's Beaſt, by the Plaintiff's own 
Shewing or Direction. Kefw. 119. per Jod. 

(e) See Dyer 189. A Return in Chancery, and 
note by the Pluries the Power of the Sheriff is 
determined. 41 H. 4. 49. 

(4) See 44 Af. 15. An Attachment againſt 
the Sheriff to have a Replevin directed to the 


Coroners, and the Sheriff returns the *Attach- 


ment & Elongata for the Beaſts ; whereupon a 
Diftringas againſt the Sheriff, with a Wither— 
nam, iſſued, and he returns the Difringas with 
a Taking in Witherzam; and now comes the 
Plaintiff, and prays a Writ of Deliverance of 
the Beaſts taken in Withernam; and the Defen- 
dant comes and prays, that the Plaintiff may 
gage Deliverance of them, for that Part of the 


"Beaſts ſo taken were dead in Pound, &c. and 


ths. 


Writ de Replegiare de Averiis. 
F And it appeareth by the Regiſter, that if the Sheriff return upon the Reple- 
vin, Sicut alias or Pluries, that he hath ſent unto the Bailiff of the Franchiſe, 


Se. who hath given him no Anſwer, or that he will not make Deliverance, 
Sc. then the Plaintiff ſhall have a Non omittas unto the Sheriff, that he enter 


into the Franchiſe and make Return; and if the Sheriff doth not do ſo, he 
ſhall have an Alias non omittas directed unto the Sheriff, and afterwards a 


Pluries non omitt', Sc. But it ſeemeth that that Return, That I commanded 
the Bailiff of the Liberty, &c. who gave me no Anſwer, or the Return that the 
Bailiff will not make Deliverance of the Cattle, are not good Returns. For 
by the Statute of Weſt. 1. cap. 17. in the End of the Statute it appeareth, that 
the Sheriut upon ſuch a Return made to him by his Bailiff, ought preſently 
to enter into the Franchiſe, and to make Deliverance of the Cattle taken : 
And ſo it appeareth the Sheriff may do by the Statute of Marlebridge, cap. 21. 
If a Plea of Y/ithernam be in the County by Plaint before the Sheriff, and the 
Sheriff ſend unto the Bailiff of the Liberty to make Deliverance, and the Bai- 


liff doth nothing, that then the Sheriff ex Offcio may enter into the Liberty 


without any Writ directed unto him in that Caſe. 


(a) And if the Sheriff upon the Pluries return, That the aforeſaid B. took 
the Cattle of the aforeſaid A. and hath driven them out of the County aforeſaid 
into the County of T. wherefore he could not replevy them to the ſaid A. &c. or if 
the Sheriff return, that he ſent to the Bailiff of the Liberty of D. who hath- 


Return of Writs, &c. who gave him Anſwer, that the Cattle are eſloined into 


divers Liberties, by reaſon whereof he cannot have a View of them, nor de- 


liver the Cattle ; or if the Sheriff return, that he himſelf cannot have View of 
the Cattle to deliver them; or if he return, that after the Taking, &c. that 


the Defendant hath efloined the Cattle out of his Bailiwiek that he cannot 
deliver them; or if he return, that the Defendant hath eſloined them into un- 


known Places, that he cannot have View of them to deliver them; or if the 


Sheriff return, that he ſant unto the Bailiff of the Liberty, who anſwered 
him, that the Defendant had impounded the Cattle within the Rectory of the 


Church of C. for which Cauſe he cannot deliver them, c. Upon theſe Re- 
turns made by the Sheriff, the Plaintiff ſhall have a Writ of Mithernam to 


take as many of the Defendant” s Cattle, directed unto the Sheriff; and the 
Writ ſhall be ſuch: 


the Reſidue he is ready to deliver; and be- 
cauſe he had not Part (ready) at the Day in 
Court, the Plaintiff was directed to fue a Writ 
to the Coroners to deliver the firſt Beaſts, and 
to attach the Defendant to anſwer, and on the 
Return thereof the Plaintiff might plead, &c. 
(sa) If the Sheriff return that the Beaſts are 
incloſed in a Park among Savages, or incloſed 
in a Caſtle, &c. he ſhall be amerced, and ano- 


ther Writ of Replevin ſhall be awarded ; for he 


ought to have taken the 98 Comitat'. 


8 H. 4. 
18. for it was a Denial. 


On a Pluries to the Sheriffs of London, they 
return the Cuſtom of the City, that Replevin 
ought to be made in che Sheriff's Court there, 
and not by the King's Writ; & non allocatur, 
and an Attachment was granted. Dyer 254. 

See a Replevin againſt him who diſtrained for 


the * for fifteen Shillings, 20 Ed. 3. Awowry 
Ed. 2. Avowry 223. and note on an 


130. 
a Diſtreſs the Plaintiff may recover Da- 
mage there. 11 R. 2, Avowwry 87. 
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Writ de Replegiare de Averiis. 
The King to the Sheriff, &c. Whereas we have oftentimes commanded you, that A 
juſtly, &c. to A. his Cattle, which B. c. detains, as it is ſaid, or ſhould fignify 
to us the Cauſe why you would not or could not execute our Conimand more than 
once diretted to you thereupon; and you have ſignified to us, that after the afore- 
ſaid B. took the Cattle of the aforeſaid A. be drove the ſame through your County, 
and frum the County aforeſaid into the County of C. wherefore you could not re- 
plevy them to the ſaid A. We being willing to oppoſe the Malice of him the ſaid 
B. in this Matter, do command you, that without Delay you take in Withernam 
- the Cattle of the aforeſaid B. in your Bailiwick, and detain them until you can 
replevy to the ſaid A. his Cattle aforeſaid according to the Cuſtom of cur Realm, 
according to the Tenor of our ſaid Commands heretofore directed to you, &c. = 
And note, that in the Writ of Mitbernam the Cauſe which the Sheriff re- B 
turned upon the Pluries, Sc. ought to be put and rehearſed in the Writ of 
Withernam, as before is ſaid. And if the Sheriff return upon the Pluries, that 
he hath ſent unto the Bailiff of the Liberty, and that he anſwers him, that 
the Beaſts are eſloined, Cc. then he ſhall have a Withernam directed unto the 
Sheriff, and the Sheriff ſhall ſend his Bailiff into the Liberty to ſue the Mi- 
thernam ; and if the Bailiff do not Execution, nor give anſwer unto the She- 
riff of the Precept directed unto him, then the Plaintiff ſhall have a Mithernam 
directed unto the Sheriff, with Non omittas becauſe of any Liber LY, &c. but enter 
the ſame, &c. and to take the Cattle in Mithernam, &c. 
(a) And it appeareth by the Regiſter, if a Man ſue a Replevin in the C 
County without Writ, and the Bailiff return unto the Sheriff, that he cannot 
have View of the Cattle to deliver them; then the Sheriff by Inqueſt of Of- 
fice ought for to inquire thereof: And if it be found by the Jury, that the 
Cattle are eſloined, Sc. then the Sheriff in the County Court may award a 
Withernam to take the Defendant's Cattle. And if the Sheriff will not award a 
Withernam, then the Plaintiff ſhall have a Writ out of the Chancery directed 
unto the Sheriff, rehearſing the whole Matter, commanding him for to award 
a Withernam, &c. And he may have an Alias, and after a Pluries and Attach- 
ment againſt the Sheriff, if he will not execute the King's Command, Sc. 
(5) And a Man ſhall have a Replevin of divers Cattle that are taken; as D 
if a Man take divers Cows or Sheep, and afterwards they have Calves or 
Lambs, the Plaintiff ſhall have his Replevin of them all, as well as of the 
Cows and Sheep which were taken. 
V.16H.7.14 And the Sheriff, upon a Complaint made unto > kw of raking of the Cat- E 


that a 8 tle, may command his Bailiff * Word for to replevy them (c); and che 
to the Bailiff 
by Word is as good as by Writing. 
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Withernam. 


Marlbr. c 21, and there the Sheriff himſelf 
is Judge. 28 H. 6. Retorn' de Vic. 17 Dyer 
245. But if the Party (Defendant) claims Pro- 


| (z) See 30 Ed. 3. 23. By the Uſage of the City 
of Northampton, the Frankpledge of the Vill 
may make Deliverance in the Abſence of the 


ed for the Plaintiff. 


Bailiff. 

(5) Where on the Iſſue, that he did not take, 
and the ſpecial Matter found, it ſhall be adjudg- 
18 Ed. 3. 43. See 12 Ed. 


WY 
e) He may command his Bailiff on a Plaint 
made to him, and this is by the Statute of 


» 2 


perty, the Sheriff cannot in that Cale make 
Replevin. 

See a Replevin againſt Executors of Goods 
taken by the Teſtator, 14 H 4. 29. 33 Ed. z. 
Avowry 257. See a Replevin of Beaſts, 
Domus & Eccleſie capi tempore prædecęſſoris, 
9 H. 6. 25. 

ſame 


may have Detinue. 


* 


Writ de Replegiare de Averiis. 


ſame is as well as if the Sheriff had made his Warrant to his Bailiff to have 
replevied them; for it may be that the Sheriff nor his Bailiff cannot 
write, or that they may want ſuch Things wherewith they may write a War- 


rant, Sc. 


And the Lord ſhall have a Replevin, if his Villain's Cattle are taken; 
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© 1 Inft. 145. b. 


yet he had not Property in them at the Time of the Taking, but now by his 33 Ed. 3. 


Claim he hath, &c. Bur it ſeemeth he ſhall not have Damages for the Takin 


Sg 


Replevin 43. 
H. 7. 22. 


of the Cattle, but only for the Detaining of them, if the ſame be found for 14 H. 4. 4. 


him. 


9 H. 6. 26. 42 Ed. 3.28 or 8. 


(a) And if a Man take Cattle for Damage-feaſant, and the other tenders. 
Amends, and he refuſeth it, &c. now if he ſueth a Replevin for the Cattle, 
he ſhall recover Damages only for the Detaining of them, and not for the 
Taking of them, for that the ſame was lawful, and therefore no Return ſhall 


be. See 22 H. 7. 


30. contra in Caſe of Treſpaſs. 


H And if the Lord diſtrain his Tenant's Cattle wrongfully, and afterwards 
the Cattle return back unto the Tenant; yet the Tenant ſhall have a Replevin 
againſt the Lord for thoſe Cattle, and ſhall recover Damages for the wrong- 
ful Diſtraining of them, becauſe he cannot have an Action of Treſpaſs 
againſt his Lord for that Diſtreſs : But againſt a Bailiff or Servant he may. 


1 IT. ©. 


(b) And if a Man do diſtrain Cattle in one County, and drive the Cattle 
into another County, the Party may ſue a Replevin in which of the Counties 


he will, but not in both the Counties. 


See 19 H. 6. 34, Cc. 


K And if the Cattle of a Feme ſole be taken, and afterwards ſhe marry a 
Huſband, the Huſband alone may have a Replevin. Quod vide Trin. 33 Ed. 3. 


See 33 2 3. Pl. 43. Bro. Bar. & Fem. 85 


Contr. 


(c) And in a Replevin, if the Plaintiff do declare, that the Defendant yet 
hath and detaineth the Cattle, and the Defendant doth appear, and afterwards 


(a) See 27 Ed. 3. 8. 3. 45 Ed. 3. g. But if 
the other had them in Pound before Amends 
tendred, it is then too late to tender the Amends, 
and on the Avowry the Defendant ſhall have no 
Return till a new Tender, and then the Party 
Duert 13 H. 4. 17. 
14 H. 4. 4. And if he tenders before the 
Taking, the Taking is tortious, 7 £4 3 8. 
and if immediately on the Taking, the De- 


tainer is ſo, and he may recover Damages for 


it, and no Return ſhall be awarded to the Lord. 
45 Ed. 3. 

If the Tenant tenders his F ealty, and yet the 
Lord diſtrains and avows for it, the 'Tenant can- 
not plead the Tender, without ſaying he is (till 
ready to perform it, and he ought to make the 
Fealty in Court. See 3 Ed. 2, Avowry 187. 


If the Tenant tenders his Homage, and the 
Lord refuſe, he cannot afterwards diſtrain for it, 
without a new Demand and Refuſal, 20 Ed. 3. 


Avowry 123. 


Pot. 84. P. See 19 H. 6. 34. 


(5) See where Replevin does not lie in this 
Caſe, but he is put to his Writ on the Statute, 
and therefore the Writ to the Sheriff of the 
County where the Beaſts were taken was 
abated. Temp. Ed. 1. Avowry 194. Dyer 169, 
21 H. 6. —— 
11 H. 4. 10. 42 Ed. 3. — 

(c) So if the Dielendant claims Property, or 
ſays that he did not take, &c. If in the mean 


Time the Beaſts die, or are fold, ſo that he can- 


not have a Return, he may recover all in Da- 
mages, if it be found for him. 7H. 4. 18. 
the Defendant claimed Property in C. B. and 


they are at Iſſue, and it was found for the 
Plaintiff, ir ſeems he ſhall recover the Value of 


the Thing taken, and his Damages. 11 H. 4. 10. 
If the Defendant makes Conuſance and avaws, 
and after Day given over makes Default, the 


Plaintiff ſhall recover his Damages by Taxation 


of the Court. 14 H. 4. 2. 


maketh 
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maketh Default; the Plaintiff ſhall have Judgment to recover all in Damages, 
as well the Value of the Cattle, as Damages for the Taking of them, and his 
Coſts. M. 8 H. 8. Rot. 108. See Lutw. 1150. 


8 Writ de Pone de remover le Plea. 
Entr. 610, 61m. 
OTE, That if a Replevin be ſued by Writ out of the Chancery, then M 
if the Plaintiff or Defendant will remove that Plaint out of the County _ 
into the Common Pleas or King's Bench, he ought to ſue a Writ out of the 
Chancery, which is called a Pone; and the Writ ſhall be ſuch: 
The King to the Sheriff of Lincoln. At the Petition of the Plaintiff put before 
our Juſtices at Weſtminſter ſuch a Day, the Plea which is in your County by our 
Writ between A. and B. of the Cattle of him the ſaid A. taken and unjuſtly de- 
tained, as it is ſaid, and ſummon by good Summoners the aforeſaid B. that he be 
then there to anſwer the aforeſaid A. thereupon: And have you there the Sum- 
moners, and this Writ. 


And if the Writ of Pore ſhall be removed into the King” s Bench, then the 
Writ is ſuch : 


The King, &c. At the Petition of the Plaintiff put before us, whereſvever we 
Pall then 4 in England, the Plea, &c. 


(2) And this Writ is ſued for the Plaintiff without putting any Cauſe in the 
Writ of the Removement, c. 

But if the Defendant will remove the Plea in the County upon a Replevin A 
ſued by Writ, then he ought to put an evident Cauſe in (5) the Writ after 
the Teſte of the Writ; and the Form of the Writ is ſuch : 

The King to the Sherif, &c. Put before our Juſtices at Weſtminſter ſuch a 
Day, the Plea which is in your County by our Writ between A. and B. of the 
Cattle of him the ſaid A. taken and unjuſtly detained, as it is ſaid, and tell the 
aforeſaid A. that he may be there if he will, to proſecute his Plea thereupon againſt 
the aforeſaid B. And have you there this Writ and the other Writ : Witneſs, &c. 


{ 70. ] 


(a) Pone (at the Defendant's Suit) /oguelam 
que eff in Com tus int A.& B. de Averiis ipſius 
A. capt”, Sc. and ſays prefato B. where it 
ſhould be prefar A. Rolph came for A. the 
Plaintiff in the Replevin, and prayed Damages, 
becauſe otherwiſe he had no Remedy; for the 
Pone is abateable, and ſo held the Court, 


being without Warrant; and yet it ſhall not be 


remanded becauſe both are the King's Courts, 
and a new Pone does not lie in this Caſe, becauſe 
the Plaint ſhall ſtand. Martyn, Baker and Pa- 
fon contra, That a Pone or Recordare is only to 
remove the Plaint, ſo that when the Plaint is 
removed, the Pone or Recordare is determined, 
and the Court ſhall hold Plea on the Plaint, and 
not on the Writ of Recordare, ſo that the Pledges 
firſt found ſtill remain, and the Pore or Recordari 


ſhall never abate: And for that the Court in this 
Caſe is ſeiſed of the Plaint, but the Plaintiff has 
no Day; the Court ſhall make a ſpecial Writ to 
the Sheriff, to warn the Plaintiff to purſue his 
Plaint. E- fic fatum fuit, 3 H. 6.2. APlaint 
is well removed, although the Pone bears Date 
before the Plaint entered. 1 K. 3. 4. So if 
the Plaint be removed by Certiorari, where it 
ought to be by Pone or Recordari. See 7 Ed. 4. 
23. So if one Plaint is removed where ano- 
ther ought to have been, 767d. or where there 
is a Variance between the Plaint and the Writ. 
6 £4. 43- $5-:-8 £4. 3; 71. bee 15 £4. 1. 
Admeaſurement 17. 

(b) But the Cauſe may be traverſable, for 
that both are the og s Courts. Vide the Note 


ſupra & Poſt. 119. G 
Aud 


Hrit de Pone de remover le Plea. 
And becauſe the aforeſaid B. took the Cattle aforeſaid within his Jes for Cuſtoms 


and Services due to him, as it is ſaid, if the Cauſe be true, and the aforeſaid B. 
requires it, let Execution of this Writ be done, and otherwiſe not. And he (a) 
may ſhew divers other Cauſes: Becauſe the aforeſaid B. and C. took the Cattle 
aforeſaid in the Fee of him the ſaid B. 
&c. as above. Or thus: Becauſe A. the Clerk of D. Sheriff of the County afore- 
ſaid, who frequently in the Abſence of the Sheriff 
the ſame County, is the Kinſman of the aforeſaid A. for which the ſame Sheriff 
favours him the ſaid A. in the Plea aforeſaid, as it is ſaid, let Execution be done, 
& Cc. as above. 


for Cuſtoms, & c. let Execution be done, 


of the County holds the Pleas of 
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And he may ſhew any Cauſe which induceth any Favour that the Sheriff Poſt. 119. 


doth or is like to do unto the Plaintiff. Or thus: Becauſe the aforeſaid B. claims 
the aforeſaid A. to be his Villain, and for that Reaſon aſſerts the Cattle aforeſaid 
to be his own, for which that Plea ought not to be brought in be County, as 1 
ſaid, let Execution be done, &c. as above. 

And if a Replevin be ſued by Writ in any other Lord's Court than in the 
King's Court, then the Plaint cannot be removed before the Juſtices by the 
Plaintiff, nor by the Defendant, without putting Cauſe in the Writ ; and the 
Writ is, At the Petition of the Plaintiff put the Plea which is in your County by 


our Writ between R. and the Abbot of W. and I. of a certain Horſe of him the. 


ſaid R. token and unjuſtly detained, as it is ſaid, and ſummon by good Summoners 
the aforeſaid Abbot and 1. that they be then there to anſwer the aforeſaid R. there- 
upon: And have you there this Writ and the other Writ : Witneſs, &c. Becauſe 
the aforeſaid Abbot is Lord of the Court in C. wherein that Plea dependeth by 
Return of our Writ, by which the ſame R. cannot obtain Fuſtice in the Plea afore- 
ſaid in the ſame Court againſt the aforeſaid Abbot and I. as it is ſaid. 
And if the Plea be removed at the Suit of the Plaintiff, then when he hath 
ſhewed Cauſe in the End of the Writ, he ſhall ſay afterwards in the ſame 


Writ, For which the ſame Complainant cannot obtain Juſtice in his Plea aforeſaid 


againſt the aforeſaid B. in the ſame Court, as it is ſaid. 


And if the Plea be removed at the Suit of the Defendant, then after Cauſe * 


ſhewed in the Writ it ſhall be ſaid, For wbich the ſame Bailiff favours him the 


ſaid A. in his Plea aforeſaid, as it is aid. Let Execution be done, Sec. as 


above (GJ. 


(a) Per Relph, the Sheriff cannot return that 


the Cauſe is not true, 7 H. 6. 32. and notwith- 


ſtanding the ſaid Cauſes, the Defendant may 


avow for Damage feaſant. 10 Ed. 2. Avo or 
213, 515. 20 Ed. 3. Avoaury 130. | 

(2) See 21 H. 6. 50. If the Plaint be removed 
by the Defendant by Pore, at the Day in Bank 
the Plaintiff ſhall be called on a Nonſuit; and if 
he make Default, a Return ſhall be awarded and 


no Proceſs ; but if the Plaintiff appears, and the 
Defendant makes Default, 


if the Plaint be removed by Pore or Recordare 
by the Plaintiff, there if he makes Default, it 
is a Nonluit if the Defendant Pon' per Vad', and 
thereon iſſues a Diftringas, &c. and fo Proceſs 
of Outlawiy. 


a Diflringas ſhall 
iſtue, and after that Procels of Outlawry. But 
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6 H. 4. 1. 

6 Ed. 6. 
Flow. 74. 
It appeareth 
by the Regi- 


ſter 6 & 7. Br. 


Cauſe de re 


moverPlea 36. 


that by Re- 
cordare Pleas 


fhall be remo- 
ved extra Dur 
ham & Ceftri- 
am: Yet thele 


are Courts of 
Record. 


27 H. 6. 3. 
Quære 
Plow. 74. 
Bro. Court 
Baron 22. 


Writ de Recordare. 


'7HEN the Plaint is in the County, and the Replevin ſued there with- B 


out Writ, then if the Plaintiff or Defendant will remove that Plaint, 
he ought to ſue a Writ of Recordare out of the Chancery directed unto the 


Sheriff; and the Writ ſhall be ſuch: 


(a) The King to the Sheriff of Lincolnſhire, greeting: We command you, that 
in your full County you cauſe to be recorded the Plaint which is in the ſame County 
without our Writ, between A. and B. of the Cattle of him the faid A. taken and 
unjuſtly detained, as it is ſaid, and have that Record before our fuſtices at Weſt- 


miniſter ſuch a Day, &Cc. under your Seal and under the Seals 6 


f four lawful 


Knights of the ſame County of them who were preſent at that Record, and prefix 
the ſame Day to the Parties, that they be then there to proceed in that Plea as it 
ſhall be juſt : And have you there the Names of the aforeſaid four Knights and 
this Writ : Witneſs, &c. Let Execution of this Writ be done, if the aforeſaid A. 


requires it, and otherwiſe not. 


And thereby it appeareth that the Plaintiff may remove the (b) Plaint by 
Recordare, without any Cauſe put in the Writ ; but the Defendant cannot re- 
move the Plaint by a Recordare without ſhewing Cauſe in the Writ, as before 


is faid upon the Pone. 


And the Cauſes for the Defendant ought to be ſuch; 
Becauſe the aforeſaid B. in pleading affirms, that he himſelf took the Cattle afore- 


ſaid in his ſeparate Soil, as in his Damage there, in which Soil indeed the aforeſaid 
A. claims to have Common of Paſture, as it is ſaid, which ſaid Plaint, fer that 
it toucheth the Freehold (as is afore ſaid) in the ſame County, ought net, according 
to the Law and Cuſtom of our Kingdom, to be pleaded without our Writ: Let 


this. 


(a) See 20 Ed. 3. 31. where Beaſts were | 


taken in D. in the County of Berks, which was 
within the Precinct of the Honour of Wallingſora, 
where the Plamtiff had Deliverance without 
Writ ; and the Defendant ſued a Recordare to 
the Sheriff of Berks guod diſtrinxerit in Feodo, Fc. 


and at the Day the Plaintiff came, but the De- 


fendant made Default. And it was adjudged, 
(1.) That the Plaint was well removed, altho' 
the Laking was in another County. (2) That 
Proceſs of Outlawry does not lie in this Caſe on 
the Defendant's Default, as it is does in Reple- 
vin. (3.) That yet, if he comes in by Proceſs 
of Outlawry, he ſhall be torced to Anſwer. (4 ) 
That he may avow for Damage-feaſant, not. 
withſtanding the ſpecial Cauſe aſſigned. Note; 
The Beaſts here were diiven into the County of 
Birks, Dyer 168. 


Execution of this Writ be done, if the Cauſe be true, and the aforeſaid A. requires 


Note; The Words. (ut icitur) are to be in 
the Writ when brought by a common Perſon 
only, and not when brought by the King. 
38 Ed. 3. 31. | 

(2) If the Cauſe be removed by Plea out of 
the Lord's Court (it ſeems of Ancient Demeſre) 
the Cauſe is traveriable ; contra, if it be out of 
the King's Court. 12 H. 4. 12. and 31 Ed. 3. 
Fitz. Cauſe de remover 10. and though there be 
no Cauſe, yet the Parol ſhall not be remanded ; 
contra, if in Ancient Demeſne. 12 HF. 4. 14. 
For on a Recordare out of Ancient Demeine, the 
Plea ariſes wholly on the Cauſe, and therefore 
the Piainuff may be Nonſuit in ſuch Recordare; 
but if it be cut of any other Court, the Plea 
ariſes upon the mere Matter, and therefore the 
Plaintiff cannot be nonſuited there. Kew. 115. 


And 


Writ de Recordare. 


And if a Replevy be ſued by Plaint in the Court of any other Lord, than 
in the County Court before the Sheriff, then the Recordare which is ſued by 
the Plaintiff or Defendant ſhall be directed unto the Sheriff; and the Writ 
Hall be ſuch: 

The King to the Sheriff of Lincolnſhire, greeting : We command you, that ha- 
ving taken with you four diſcreet and lawful Knights of your County, you go in 
wvour own Perſon to the Court of W. of C. and in that full Court you cauſe to be 
recorded the Plaint which is in the ſame Court without our Writ between, &c. 
aud have that Record under your Seal and the Seals (a) of four lawful Men of the 
ſome Court who were preſent at that Record, &c. and to the Parties, &c. as 
above. Becauſe the aforeſaid A. is the Bailiff of the aforeſaid W. of C. of his 
Court aforeſaid, and holds the Pleas of the ſame Court, and ought not to be a 
Judge in his own Cauſe. 1 5 
Another Recordare thus: You go to our Wapentake of H. or thus, To our 
Jlundred of J. or thus, To our Tithing of L. and in that full Wapentake ; or 
thus, in that full Hundred; or thus, in that full Tithing, &c. and he may ſhew | 71. 
other Cauſes, as the Caſe requireth. And if the Recordare be returnable in the g H. 6. 58. 
Common Pleas, and at the Day of the Return the Sheriff return it “ zarge ; If a Recordare | 
now the Party that ſued that Recordare ſhall have a Sicut alias recordare out of ee only 
the Common Pleas directed unto the Sheriff, Sc. 10 Ed. 3. 42. auler e Sal 
() And if the Plea be diſcontinued in the County, yet the Plaintiff or De- although by f 
fendant may remove the Plaint into the Common Pleas or King's Bench by that the Re- 
Recordare, Sc. and it ſhall be good, and he ſhall declare upon the ſame; and cord be remo- 
the Court ſhall hold Plea upon the ſame Plaint; for if the Plaint be (c) con- parks Wo” 
tinued in the County, and Iflue joined upon it, yet nothing ſhall be removed remove In. 
but only the Plaint; and in the Common Pleas the Plaintiff may declare dictments. 
anew, So. | 3 H. 6. 30. 
And in a Recordare to remove a Record out of Ancient Demeſne the Writ eee Les 
ſhall ſay, Plaint and Proceſs, and not Record; quod vide 39 H. 6. by all the egg be apt 
Juſtices; yet the Form of the Regiſter in the Record, as before is ſaid, is, But if Conu- 
And have that Record. : | ſans _ 

En | manded, a 
the Record in Bank ſhall be in the Franchiſe. ꝙ H. 6. 58. Oyer and Terminer ſhall not be removed by Re- 
cordare, by Babington. 1 R. 3. 4. acc. Vide 5 Ed. 6. fo. 91. 34 H. 6. 27. Aſhton cont', upon a Fine re- 
moved; and 22 H. 6. 7. e | 
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10 Ed. z. 42. 


(a) And Note; A Record not being received 
at the Diſtringas Seatores by Attorney, was af- 
terwards received by the Suitors on a Writ out 
of Chancery. 29 Ed. 3. 36. | 


(5) See accordant 3 H. 6. 30. and the like in 


a Pone. 13 Ed. z. 


Replewin 37. 
F. Brief 278. | 


14 Ed. 3. 


(e) And therefore if the Deſendant be named 
without any Addition in the Plaint, he ſhall have 
no Addition in the Recordare, though Proceſs of 
2 H. 5. 6. (30 H. 6. 


Outlawry lies thereon, 


30. accordant) adjudged. For the Plea here is 

not held on a Writ (but a Plaint only) and ſo not 

within the Intent of the Statute. | 
Note; A Capias lies on a Default in a Pone 


for the Plaintiff in a Replevin by Plaint, but not 


on a Default upon a Fufticies. 3 H. 6. 54. 


See 14 H. 6. 21. Yet if a Withernam be awarded 


in a County, the Plaintiff ſhall gage Deliverance 


here. And a Recordare makes the Court Judge 


of the whole Matter. 21 H. 6. 40. See 39 
H. 6. Recordare 5. 20 Ed. 3. Recordare 10, 20. 


Y 2 It 


47 Ed. 3. 7. 
Finchd. cont. 


Recaption. 


If a Record be removed out of a Court of Record by a Recordare facias, C 
ic cometh in without Warranty, and the (“) Court ſhall not hold Plea thereof. 
But if a Record cometh in Court without a Warrant, the Party may ſue a 
Writ directed unto the Juſtices, that they proceed upon that Record quod co- 
ram vobis reſidet. 
tred in the County, yet the Record is well removed, becauſe that both Courts 
are Courts of Record. But if the Record be removed out of the Court of 


any other Lord by ſuch Writ which beareth Date before the Entry of the 
Plaint, it is not good. 


* 


A Writ of (a) Recaption lieth where a Man diſtraineth for Rent or Service, 
or other Things, and afterwards, pendent the Plea, he who diſtrained 
doth diſtrain again for the ſame Rent or Service, or other Thing, the Beaſts 
of the Party whom he had before diſtrained upon; then he who is ſo diſtrained 
ſhall have this Writ, and ſhall recover Damages for the ſecond Diſtreſs taken; 
and he who took the Diſtreſs ſhall be fined for the Wrong, although the firſt 
Diſtreſs were lawfully taken, and although that the Rent or Services for which 
he diſtraineth were Arrear, &c. becauſe by the firſt Diſtreſs he ſhall have Re- 
turn of the Things taken, until he hath the Rent or Services for which he 
diſtrained. But for Damage-feaſant in his Lands, a Man may diſtrain the 
Beaſts of any Man which he finds upon the Land during the Damage, 1o 
often as he ſhall find them ſo doing, becauſe he diſtraineth them every Time 
for a new Treſpaſs and new Wrong done in his Land. Temen quære. 

And if the Lord diſtrain for Rent or Services behind, and afterwards, pen- 
dent the Plea, the Lord doth command his Servant to diſtrain for the ſame 
Rent or Service, by reaſon whereof the Servant or Bailiff do diſtrain again 
the Tenant ſhall have a Writ of Recaption againſt the Lord for the ſame 
Diſtreſs. 


And ſo it ſeemeth, if the Lord diſtrain his Tenant for Rent or Service, and 


If the Recordare facias bear Date before the Plaint were en- D 


afterwards the Servant or Bailiff do diſtrain the Tenant again for the ſame 


* 


34 H.6. 42, contra) where by a Recordare the 
Record was removed by the Sheriff out of the 
Chancellor of Cantervury's Court; but it is there 
ſaid, that the Court of Cant” might have refuſed 
to obey the Writ, tor being a Court of Record 
by Commiſſion, the Plea ought not to be re- 
moved by a Recordare, but by a Corpus cum 
cauſa, or a Certiorari, And it was held, that 
ſeeing the Plea was held in this Court without 
Warrant, the whole Proceedings were void, and 
therefore the Court could not remand it ; for the 
Record was never brought in here, but always 
remained at Cant', ard ſo all was diſcontinued. 


(*) See 9 H. 6. 58, 59, 3 ( /ed Yet ſee the Regiſter, page * 


i d e. 1. 


Nonſuit. 


A Recordare 
on a foreign Voucher out of Chefler. A Recor- 
dare was to remove a Plaint in Curia noſtra, 
where it was in Cur” Regine Mar'; and ruled 
that the Plaint was not removed. Tri. 3 Elix. 
Mo. 78, 130. See allo Nat. Br. 12. 12 H. 4. 

1 K. 3. 4. 

(a) Note 11 H. 6. 14. If the Plaintiff in a 
Recaption be Nonſuit, the Defendant ſhall have 
a Return (of the Beaſts; &c ) and therefore in 
this Caſe the Plaintiff's own Counſel alledged 
Death of the Plaintiff, after the laſt Continuance, 
in order to abate the Writ, and ſo to prevent a 
11 H. 6. 14. 


Rent 


. 


Recaption. 


Rent or Service, and the Lord do agree unto. that Diſtreſs, by joining in Aid 
Prayer of the Servant or Bailiff, the Tenant ſhall have a Writ of Recaption 
againſt the Lord. But if the Lord diſtrain for Rent or Service, and after- 
wards the Lord's Bailiff doth diſtrain the ſame Tenant for the ſame Rent or 
Service, pending the Plea ; the Tenant ſhall not have a Recaption againſt the 
Lord, nor againſt the Bailiff, although the Bailiff maketh Conuſance in the 
Right of the Lord, &c. For it may be that the Lord had not Notice of that 


Diſtreſs, or that the Bailiff had not Notice of that Dittreſs which the Lord 


took before for the ſame Rent or Service. 

G But it ſeemeth in that Caſe the Tenant may have an Action of Treſpaſs 
- againſt the Bailiff for the ſecond Diſtreſs of his Cattle for the ſame Rent or 
Service for which the Lord had diſtrained before. 10 Ed. 3. pl. 13. 

11 But if the Lord do diſtrain for Rent or Services, and afterwards (pendent 
the Plea) the Lord do diſtrain the Cattle of a Stranger for the ſame Rent, and 
not his Cattle who was firſt diſtrained ; he who 1s ſo diſtrained ſhall not have 
a Writ of Recaption, nor he who was firſt diſtrained. For it behoveth him 
who ſhall have this Writ of Recaption, that he have his Cattle firſt diſtrained 
before for the ſame Cauſe for which they were diſtrained the ſecond Time. 
12 Ed. 2. Pp. 1 

1 But if a Man diſtrain two Mens Cartle for Rent or Service, and afterwards 
he doth diſtrain the Cattle of one of them again for the ſame Rent or Service; 
now he ſhall have a Recaption alone in his own Name. 34 Ed. 2. Pp. 12. 


K And if the Lord diſtrain the Beaſts of a Stranger for Rent or Service, and Poſt. G. 


afterwards (pendent the Plea) the Lord doth diſtrain the Beaſts of the ſame 
Stranger for the ſame Rent or Service; the Stranger ſhall have a Recaption as 
well as the Tenant, if the Beaſts were taken at two ſeveral Times. 


L And if the Writ of Replevin be abated, then the Writ of Recaption ſhall 


abate, as it was judged in the Time of King Ed. 1. 

M And if the Lord do diſtrain for Rent Arrear at a certain Day his Tenant's 
Cattle, and he ſueth a Replevin, Sc. and the Lord avow for the Rent, Cc. 
and the Tenant plead (a) Hors de ſon Fee; if the Lord (pendent that Plea) di- 


{train for Rent behind at another Day after, the Tenant ſhall have a Writ of 


Recaption, becauſe the Lord's Title ſhall be tried by the firſt Plea. But 
_ otherwile it is, if the Tenant in the firſt Replevy plead Rzens arriere, or Levied 
by Diſtreſs, then (pendent that Plea) the Lord may diſtrain for the Rent be- 
hind at a Day after, becauſe that the Seigniory is there confeſſed, and the 
Tenant ſhall not have a Recaption (5). 


(a) In this Caſe he ſhall not have Advantage (5) The Defendant in Replevin, before the 
of the Iſſue Hors de jon Fee, before that the Sheriff, avows for Rent, the Plaint is removed 


Iſſue be tried; and therefore he avers, that the 


firſt Iaking was (wholly) for the ſame Rent. 
28 Ed. 3. 29. per Cur"; yet ſee this Point agreed 
with a Diverfity, per Curl, 7 H. 4. 4. and 
9 H. 5. 1. per Haug. See allo 7 H. 4. 4. 
18 Ed. 2. p. 8. 


by Pone, and the Defendant diſtrains for the 
ſame Cauſe, and a Recaption was brought, tho? 
only a Plaint of Kecord; and it is there agreed, 
that a Recaption lies before Avowry made. 


9 H. 6. 1. 11 H. 6. 8. adjudged. (NQuere 


45 Ed. 3. 4) 


And 
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47 Ed. 3. 7. 


47 Ed. 3. 7. 
gH.6. 4. 


31 Ed. 3. 5. 


Recaption. 


And the Tenant or he who is diſtrained, ſhall have a Recaption before any A 
Avowry made, and may aver he diſtrained for the ſame Cauſe (a). 
And in a Recaption the Defendant ſhall not avow, as he ſhall do in a Re- B 


ang] but ſhall juſtify the Taking, Sc. as he ſhall do in an Action of 


reſpaſs, for the Plaintiff ſhall recover Damages only in the Recaption for 
the (4) Contempt that the Defendant hath done againſt the Law, and not for 
the Taking of the Cattle, nor for the Detaining of them. And in a Recap- C 
tion it is not material whether the firſt Diſtreſs be of Right or not. 

And if a Plaint be removed out of the County into the Common Pleas by D 
Pone or Recordare, and afterwards the Fiaintiff be Nonfuit in the Common 
Pleas, before or after an Avowry made, the Lord after this Nonſuit may 
diſtrain again for the ſame Cauſe, and the Tenant ſhall not have a Recaption, 
becauſe there is not any Plea depending; and yet the Plaintiff may ſue a 
Writ of (c) ſecond Deliverance upon the ſame Record. 

And if the Lord diſtrain the Cattle of the Tenant and a Stranger, which IF 
they have in Common, for Rent or Service, and afterwards . (pendent the 
Plea) the Lord doth diſtrain the Tenant's Cattle only for the fame Cauſe, 
the Tenant ſhall have a Recaption for thoſe Cattle. But if the Lord diftrain 
the Cattle of the Tenant only for Rent, &c. and afterwards (pendent the 
Plea) the Lord doth diſtrain the Cattle of the Tenant and a Stranger, which 
they hold in Common, for the ſame Cauſe; it ſeemeth that the Tenant ſhall 
not have Recaption for thoſe Cattle for the Intereſt of the Stranger. ure. 

And if the Lord diſtrain and the Tenant ſue a Replevin, which is removed F 
into the Common Pleas, and the Conuſance is demanded by the Bailiff of the 
Freehold, and is granted, and afterwards the Bailiff fail ro do Right unto the 
Party; if he diſtrain again for the ſame Cauſe, the Tenant ſhall have a Recap- 
tion, becauſe the Lord ought to remove the Plea into the Common Pleas 
again by Reſummons, Sc. 

And a Recaption lieth where the Lord diſtraineth other Cattle of the G 
Tenant than he firſt diſtrained, as well as if he had diſtrained the ſame 
Cattle again, if it be for one and the ſame Cauſe, as I conceive. And yet 
in 19 Ed. 3. the Iſſue was taken upon the Property of the Cattle, as that they 
were other Cattle of the Plaintiff, &c. 

And a Recaption lieth as well where the Lord diſtraineth the Tenant again 
for the ſame Cauſe, where the Plea is depending in the County before the 
Sheriff, as where the Plea is depending before Juſtices of Record. 

And if the Plea be depending in the County before the Sheriff, then che H 
Form of the Writ of Recaption is, 


ta) And ſee 28 Ed. 3. 92. That where the (5) Note the Defence; wiz. Deſendit /m & 
Lord in a Replevin avows for one Cauſe, and rnjuriam quando, Qc. & guicguid eft in Contempt 
jaitifies the Recaption for another Cauſe, the Domini Regis & jus Mandatum. 29 Ed. 3. 28. 
Plaintiff may aver that the firſt Caption was (e) Note; Second Deliverance does not lie in a 
made by him for the ſame Cauſe (as the ſecond.) Franchiſe which has Conuſance. 38 Ed. 3. 31. 


See 45 Ed. 3. 4. 32 Ed. 3. Pp. 5. 9 H. 6. 7. 


The 


= 


Recaption. 

The King to the Sheriff, &c. A. hath ſhewed to us, that whereas you had re- 
plevied to the ſame A. without our Writ his Cattle which B. took and unjuſtly 
detained, and had given Day until at your next County, and had attached the 
aforeſaid B. to anſwer hereupon to the aforeſaid A. he the ſaid B. after that At- 
tachment, again took the Cattle of the aforeſaid A. upon the ſame Occaſion that 
he before took them, and detains them as before. And becauſe this is unjuſt, and 
manifeſtly (a) againſt our Peace, we command you, that without Delay you cauſe 
the Cattle of the aforeſaid A. to be delivered, until the chief Plea between them be 


determined. And if you fhall find that the aforeſaid B. again took the Cattle of 


the aforeſaid A. upon the ſame Occaſion that he before took them, and detains them 
as before, then have the Body of the aforeſaid B. before you and the Keepers of the 
Pleas of our Crown at your next County. And if by your Bailiffs by whom the 
Cattle of the aforeſaid A. were replevied, and by other honeft and lawful Men of 
your County, he can be convicted of a ſecond Taking for one and the ſame Occaſion, 
then ſo chaſtiſe him the ſaid B. by Amercement, that that Chaſtiſement may make 
others afraid of offending in the like Caſe. TH _ 

And if the Plaint be in the County by Writ of Replevin pending before the 
Sheriff, then the Writ is ſuch: „ 

The King to the Sheriff of S. greeting: A. hath ſhewed unto us, that whereas 
he lately brought to you our Writ of replevying to him his Cattle which B. took 


and unjuſtly detains, and you have replevied thoſe Cattle to him the ſaid A. and 


given to him Day until at your next County, &c. as in the Writ before. And if 
the Plaint be removed out of the County by Recordare, then the Form of the 
Writ of Recaption ſhall be ſuch: _ 5 2 
The King to the Sheriff, &c. A. hath fhewed unto us, that whereas B. had ta- 
ken and unjuſtly detained the Cattle of the aforeſaid A. and you upon the Complaint 


of him the ſaid A. as the Cuſtom is, had replevied thoſe Catile to the ſame A. and 
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given to him Dey until at your next County, and had attached the aforeſaid B. to 29 Ed. 3. 28. 


anſwer upon this to the aforeſaid A. and afterwards we commanded you, that you 
ſhould have the Record of the Plaint aforeſaid before our Juſtices at Weſtminſter 
ſuch a Day laſt paſt; the ſame B. pending the Plea before the ſaid Fuſtices, hath 
again taken the Cattle aforeſaid, &c. as above. 

And if the Plaint be removed out of the County by a Pone into the Com- 
mon Pleas, then the Writ of Recaption is ſuch: ; 

The King to the Sheriff, &c. A. bath ſhewed unto us, that whereas be had 
lately brought to you our Writ of replevying to him his Cattle which B. took and 
unjuſtly detains, and you had replevied thoſe Cattle to the ſame A. and given him 
Day until at your next County, and you had attached the aforeſaid B. to anſwer 
upon this to the aforeſaid A. and afterwards we commanded that Plaint to be put 
before our Fuſtices at Weſtminſter ſuch a Day laft paſs; the ſame B. pending the 


Plea before the ſame Juſtices, again tock the Cattle of the aforeſaid A. upon the 


ſame Occaſion which he before took them, and detains them as before, and doth not 
permit Juſtice to be done, in Contempt of our Commands. And becanſe this is unjuſt 
and manifeſtly againſt our Peace, wwe command you, that if the aforejaid A. ſhall 


(a) And Note ; The Writ ſhall be contra pacen nofiram, although againſt the Lord, but not 7 
& Armis. See g H. 6.1. 31 Ed. 3. Recapt. 5. 
1 make 
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[ 73. ] make you ſecure touching the proſecuting his Claim, &c. then put by Gages, &c. 


Recaption. 


the aforeſaid B. that he be before our Juſtices aforeſaid io anſwer to us concerning 
the Contempt aforeſaid, and to the afereſaid A. of the Treſpaſs aforeſaid : And 
have you there the Names of the Pledges and this Writ, and cauſe thoſe Cattle to 
be replevied to the ſame A. Witneſs, &c. 

If a Man ſue a Replevin by Writ, and the Sheriff ſend unto the Bailiff of 
the Liberty to replevy the Cattle, becauſe that the Taking was within the Li- 
berty, and afterwards the Plaint is removed by Pone into the Common Pleas, 


and afterwards the Lord, or the Party who diſtrained before, diſtrain again 


tor the fame Cauſe; then he who is ſo diſtrained ſhall have a Writ of Recap- 
tion, and the Writ ſhall be ſuch: 


The King to the Sheriff, &c. S. hath ſhewed unto us, that whereas he ately 
brought to you our Writ of replevyins to him his ceriain Herſe which J. and A. 


have taken and unjuſtly detained, and the Bailiſfs of the LCD of the Abet of 
R. of C. (whom you have made to have the Return of our Writ aforeſaid.) rep! - 


died that Horſe to the ſame S. and attached the aforeſaid A. and J. to anſwer 
hereupon to the aforeſaid S. and afterwards we commanded that Plaiut to be put 
before our Juſtices at Weſtminſter ſuch a Day in the third Year of eur Reign; the 


aforcſaid J. and A. bave again taken the Caltle of the aforeſaid S. pending the 


Plea afereſaid before the Bailiffs of the aforeſaid Abbot of his Court afcreſaid, be- 


fore whom that Plaint, according to the Liberties granted to the fame About by the 
| fame Juſtices, is returned to be pleaded, &c. as aboye. 


And if a Lord hath a Hundred or a Wapentake, and hath Power to hold 
Plea of unlawful Diſtreſs, &c. and a Man diſtraineth another there, for which 
he ſucth a Replevia within the Hundred, and pendent the Plea there, the 
Party who diſtrained before diſtrained the ſame Man again for the ſame Cauſe; 


then he who is ſo diſtrained ſhall have a Writ of Recaption in ſuch Form, 
directed unto the Sheriff. | 


The King to the Sheriff, &c. A. bath ſhewed unto us, that whereas B. had 


taken and unjuſtly detained the Cattle of the aforeſaid A. and the Boilijfs of 85 5 


of N. upon th: Complaint of ihe ſaid A. (as the Cuſtom is) had repler vied thoſe 
Cattle to the ſame A. and given to him Day until at the next Wapentake of \beir 


aforeſaid Lerd of N. and had attached the aforeſaid B. to anſwer to the aforeſaid 


A. upon-this, and afterwards we commanded you, that having taken with you, 
&c. you ſhould go to the aforeſaid Wapentake, and in full Wapentake, &c. with- 
out our Writ between him the ſaid A. and the aforeſaid B. of the aforeſaid Calile 
of him the ſaid A. taken, &c. and that Record, &c. the ſame B. pending the 
Plea, &c. on the ſame Occaſion on which they were A. ſt taken, & c. put, &c. as 
before in the Writ of Recaption. 

And now it appeareth by theſe Writs of Recaption, that if a Man ws di- 
ſtrained, and he ſue a Replevin by Plaint before the Sheriff in the County, and 
afterwards hanging that Plaint he is diſtrained again for the ſame Cauſe, that 


he ſhall have a Writ of Recaption, which ſhall be directed to the Sheriff, and 


the Sheriff ſhall hold Plea upon that Writ of Recaption. 

But if a Man be diſtrained within any Liberty, and he ſue a Replevin there 
by Plaint, or by Writ, and pendent that Plaint in the Liberty he be diſtrained 
again for the fame Cauſc by the Perſon who diſtrained before; he ſhall not 
have upon that Diſtreſs a Writ of Recaption, becauſe the Plaint is not pendent 


before 


Writ de Withernam. 


before the Sheriff, nor before the Juſtices, and the King will not dire& the 
Writ of Recaption but unto the Sheriff, But if the Plaint were removed by 
Pone or Recordare out of the Liberty before the Juſtices, then the Party who 
was diſtrained ſhall have Recaption, as well for the Diſtreſs which was before 
the Writ of Pone or Recordare, as if the Re-taking had been after the Pone 
or Recordare ſued forth. 
D And if a Man be convicted before the Sheriff in a Writ of Recaption, Sc. 39 Ed. 3 36. 
he ſhall be amerced, and render Damages unto the Party for the Contempt. 
But if he be convicted before the Juſtices in a Writ of Recaption, he ſhall be 
fined, and not amerced, and alſo ſhall render Damages unto the Party for the 
Contempt. 
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Writ de Withernam. 
E \H1S Writ lieth whom a Man taketh the (a) Cattle or Goods of another See 2 Salk. 
Man, and the Party ſueth a Replevin by Writ, and an Alias and Pluries, SR 55 

and upon the Pluries the Sheriff doth return, that the Cattle or Goods, Sc. 5 — e 
are eſloined, Sc. by reaſon whereof he could not replevy them, c. then this Fareſl. 9, 17. 

Writ of Withernam ſhall iſſue (5) out of that Court where the Pluries is re- Raym. 

turned, returnable in the King s Bench (55 ) or Common Pleas: And the Form Ant. 68. 

of the Writ i is ſuch: _ 
F The King to the Sheriff of Lincolnſhire, greeting: Whereas we have many 

Times commanded you that juſtly, &c. to A. his Cattle which B. Ec. or ſigniſy 

the Cauſe, &c. wherefore you would not or could not execute our Command many 

Times directed to you thereupon; and you have ſignified to us, that after the afcre- 

ſaid B. took the Cattle of the aforeſaid A. he drove them in your County, and from 

the County aforeſaid into the County of B. wherefore you could not replevy them to 

the ſame A. We being willing to oppoſe the Malice of him the ſaid B. in this 

Behalf, command you, that you take the Cattle of the aforeſaid B. in your Baili- 

wick in Withernam, and detain them (c) until you can replevy to the ſame A. his 

Cattle aforeſaid according to the Law and Cuſtom of our Kingdom, endin to 

the Tenor of our Commands aforeſaid before to you, &c. 
And in the Writ of Withernam he ought to rehearſe the Cauſe which the 

Sheriff returneth for which he cannot replevy them; as to ſay, 

And after the aforeſaid B. took thoſe Cattle or Beaſts, he eflovined thoſe Cattle 

or Beaſts, or that Ox or Horſe, out of your Bail:wick, ſo Bar You could Make. 9 


(a) Note; It lies not on a Suggeſtion only, 
that the Beaſts are eſloined. 11 H. 6. 1. * 
Cotton. 


on the Pluries Repleyin, then FRA is this Clauſe 
inſerted in this Writ. Er i the Plaintiff cer ze, 
Sc. tunc pone the Defendant, Sc. ad reſpon- 


(5) But not out of Chancery. M. 42, 43 
Eliz. inter Grindal and Poundal, in C. B. And 
yet if Elongata be returned on the Alias, Dc. 
into Chancery then the Withernam, ſhall iſſue 
out of Chancery. 22 H. 6. 21. per Brown. 
() It ſeems the Defendant ſhall have a Day 
in this Writ, (if he comes in) by Attachmeat, 
but not otherwiſe. See 7 H. 4. 27. 43 £4. 3. 
26. 35 H. 6. 47. as if Flengata be returned 


dend tam Domino Regi de contemptu quam pr.efato 
Querenti de captione & injuſia detentione Catailo- 
rum prædictor. 2 Elix. 180. For it ſeems 
there had not been any ſuch Clauſe in the Vi- 


ber nam, if it had been on a Plaint in the 


County. Vide ibid. & 44 4. 15. But then 
the whole ought to be removed by the Pore, 


and a ſpecial Return thereof, viz. Quod nulla 


aliud Breve eſt, Er. 
Fg 


Delivery 
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74. J 


Ant 69. 


Mrit de Withernam. 
Delivery thereof to the ſame A, as you have ſignified to us: We, &c. command 
you, that without Delay you take Cattle or Beaſts, &c. as the Caſe is, in your 
Bailiwick to the Value of the Cattle, 8c. of the aforeſaid A. in Withernam, and 
detain them until you can replevy to the ſame A. Wc. 
And there are very many Cauſes that the Sheriff may return vpon the 
Pluries, wherefore he cannot replevy them, whereof divers of them do appear 


in the Regiſter, which a Man may there ſee. 


And if the Sheriff do return upon the Pluries repleg*, that he hath ſent 
unto the Bailiff of the Liberty who hath Return of Writs, &c. and that the 
Bailiff hath given Anſwer, that he cannot execute the Writ, becauſe he can- 
not have a View of the Cattle or Goods which were taken; then the Court in 
which ſuch Return is made ſhall award a Writ of Mithbernam directed unto 
the Sheriff, and the Sheriff ſhall thereupon make his Precept unto the Bailiff 
of the Liberty; and if the Bailiff of the Liberty doth not make, a Return 


thereof unto the Sheriff, then the Sheriff ſhall return the whole Matter in 


Court, and thereupon the Court ſhall award a Writ of (a) Withernam and a 
Non omittas with the ſame: And the Form of the Writ ſhall be fuch: _ 
The King to the Sheriff of B. greeting: Whereas we have many Times com- 


manded you, &c, (until) or could not execute our Command many Times directed 


to you thereupon, and R. of C. Bailiff of the Liberty of Saint Walric, whom you 
have made to have the Return of our Writ, hath anſwered you, that he could not 
do Execution of that Writ, becauſe he could not have a View of the Cattle afore- 


| ſaid, as you have ſignified to us; wherefore we commanded you, that without De- 


lay you ſhould take the Cattle of the aforeſaid B. in your Bailiwick in Withernam, 
and detain them until you could replevy to the ſame A. his Cattle, &c. according to 


the Tenor of our Commands, &c. thereupon to you directed, or ſhould ſignify to us 


the Cauſe, &c. why you could not, &c. And you have returned to us, that the 
fame R. Bailiff of the Liberty aforeſaid, whom you bave made to have the Return, 


(a) See 11 H. 4. 10. In Replevin a Viiber- 
nam was awarded againſt the Defendant, after 
which the Defendant claims Property, and there- 


on Iſſue taken, the Plaintiff gages Deliverance, 


and a Writ iſſues to make Deliverance ; the She- 


riff returns Elongata, and ſo a Withernam was 


awarded againſt the Plaintiff, and on Nihil re- 
turned, a Capias iſſued; then the Iſſue is found 


for the Plaintiff, on which he has judgment; 


and then on a Plaries returned, the Defendant 
prayed, and had an Exigent againſt the Plaintiff; 
and by Tyrwhit, the Defendant ſhall recover 
Damages againſt the Plaintiff for this Deteiner. 
Quære 1 Co. 75. 

Note; The Writ of Withernam is ad reſpond” 
Domino Regi de Contempt? & parti de Damno & 
injur”. R. Entr. 701. See 35 H. 6. 47. Danby 
and Meyle. 
mages in Miibernam on Elongata returned, in a 
Writ de Return” habend*; but others contra. See 
Dyer 41. If the Plaintiff be Nonſuit, he may 
have a ſecond Deliverance infaxter, and it ſhall 


The Defendant ſhall recover Da- 


be a Super/edeas to the Retorn' habend' ; and if a 
Retorn' babend be ſued after a ſecond Deliver- 
ance granted, the Sheriff ought not to execute 
the ſecond Deliverance. Note; This prevents the 


Miſchief of a Withernam againſt the Plaintiff, 


N. B. A. brings Replevin againſt B. and has 
Deliverance, and is afterwards Nonſuited, ard a 
Return awarded, and becauſe an Elengala was 
returned, B. had the Beaſts of A. in Withernam ; 
in this Caſe though the Plea was in the County, 
the Replevin is made in C. B. and the ſecond 
Deliverance ſhall not be of the Beaſts delivered 
in Withernam, but of thoſe that were firſt taken; 
and the Defendant ſhall be forced to gage Deli- 
verance of thoſe taken in Withernam, (quod 
Nota, ) and yet the Plaintiff himſelf is poſſeſſed 
of the Beaſts for which he complained, and if 
he makes his Plaint or Count of the Beaſts 
delivered in Withernazn, it is not good. 25 Ed. 3. 
47. 33 Ed. 3. Avowry 286. and 13 Ed. z. 
Reflev. 37. per Cu?. See alſo Dyer 59. accord. 
fer Cur? in a ſecond Deliverance. | 

&e. 


Writ de Withernam. 171 
&c. hath given you no Anſwer thereupon. We command you, that you do not omit 
becauſe of the Liberty aforeſaid, but that you enter into it, and take, &c. in Mi- 
thernam, until, &c. according to, &c. before to you, &c. Witneſs, &c. 

B And if a Man diftrain any Man's Cattle, and he ſue a Replevin by Plaint 
made unto the Sheriff, for which the Sheriff makes a Precept unto the Bailiff 
to replevy them, and the Bailiff return at the next County, that he cannot 
replevy the Cattle, becauſe they are eſloined, or that he cannot have View of 

the Cattle; then the Sheriff in the ſame County Court ought to make Inquiry 
if it be true which is returned, and if it be found ſo by the Jury, then the 
Sheriff ex Officio ſhall make a Precept unto his Bailiffs in the Nature of a Vi- 
thernam, to take as many Cattle of the other Party: And if the Sheriff make 
ſuch Precept to take the other's Cattle in VWithernam, and the Bailiff will not 
execute the Writ, then the Party may have a ſpecial Writ out of the Chan- 
cery directed unto the Sheriff, commanding him to do WVNithernam, and to do 
Execution of the firſt Judgment. And the Writ ſhall be ſuch: 
The King to the Sheriff, Kc. A. hath ſhewed unto us, that B. and C. had un- 
juſtly taken and detained the Cattle of the aforeſaid A. and the ſame A. proſecuted 

' before you for replevying to him the Cattle aforeſaid according to the Law and 
Cuſtom of our Kingdom; and althcugh it was teſtified by I. your Bailiff, whom you 
ſent to replevy the Cattle aforeſaid of the ſaid A. and found by an Inquiſition made 
in your full County, (as the Cuſtom is) that the ſame Bailiff could not have a View 
of the ſame Caltle to replevy them to the aforeſaid A. wherefore it was conſidered 
in your full County, that the Cattle of the aforeſaid B. and C. in your Bailiwick 
ſhould be taken in Withernam, and detained until his Cattle aforeſaid could be re- 
plevied to him the ſaid A. according to the Law and Cuſtom of our Kingdom; yet 

| the ſame A. hath not yet obtained Execution of the Conſideration aforeſaid, to the 
no little Damage and Grievance of him the ſaid A. And becauſe we are willing to 
relieve the aforeſaid A. in this Matter, we command you if it be ſo, that you take 
the Cattle of the aforeſaid B. and C. in Withernam, and detain them until you can - 
replevy to the ſame A. his Cattle (a) aforeſaid according to the Law and Cuſtom of 
our Kingdom of England, and according to the Conſideration aforeſaid, &c. 

C And by that it appeareth, that the Sheriff may award Withernam, or Re- 
plevin ſued by Plaint, if it be found by Inqueſt in the County, that the Cattle 


are eſloined according to the Bailiff's Return, Fc. But upon the Withernam ? * 
awarded in the County, if the Bailiff do return, that the other Party hath not 
any Thing, Sc. he ſhall have an Alias and a Pluries, and ſo in finite, and hath 
no other Remedy there. 
D But upon a Withernam 3 in the King s Bench or Common Pleas, if 20 Ed. 4. 11, 


the Sheriff do return, that the Party hath (5) not any Thing, Sc. there a Ca- 
pins ſhall be awarded againſt him, and Exigent, and Proceſs of Utlagary. 

In a Replevin fued by Writ, at the Pluries returnable the Sheriff doth re- 
turn, Quod Averia elongata ſunt, &c. Now it the Defendant appear, the 
Plaintiff ſhall not have a Withernam, becaule the Defendant may gage eg 


(a) Vide ante 69. 2 H. 4.9. 22 H. 6. 40. () See 28 Ed. 3. 57. and a Sicut alia 
5 9 4. 8. 16 H. 7. 2. there granted. py 


2 2 verance. 
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Note the laſt 
Caſe, 13 H. 7. 
the Defendant 
at the Exigent 
after the Wi- 


thernam. 


4 H. 4. 4. 


Moderata Miſericordia. 

verance. And if the Defendant's Cattle be taken in W/ithernam, they ſhall 
(a) not be delivered to the Plaintiff, but the Sheriff ſhall keep them guouſque, 
Sc. and the ſame appeareth by the Words of the Writ : But it is ſaid, that 
it is the Uſage in the King's Bench, that they ſhall be delivered unto the 
Plaintiff; by which it ſeemeth, that the Form of the Writ of }/;thernam there 
is in another Manner than it is in the Regiſter. | 

(5) In a Replevin, at the Pluries returnable the Sheriff doth return, 9ued 
Averia elongata ſunt, Sc. and the Defendant doth appear, and pleadeth that 
he did not diſtrain them: Now the Plaintiff ſhall not have #/ithernam. And 
ſo if the Defendant at the Pluries returned appear, and plead that the Cattle 
are dead, in the Default of the Plaintiff, the Plaintiff ſhall not have Withernam. 
Bro. Vouch. cap. 7. 

And the Defendant in ſome Caſes ſhall have a Withernam againſt the Plain- 


tiff: As, if the Defendant hath a Return awarded for him, and he ſueth a 


Writ de Retorno habendo, and the Sheriff return upon the Pluries, Quod Aueria 
elongata ſunt, Sc. he ſhall have a Scire facias againſt the Pledges, &c. accord- 
ing unto the Statute of Jeſt. 2. and if they have nothing, then he ſhall have 


Withernam againſt the Plaintiff of the Plaintiff's Cattle Quod vide Trin. 
7 R. 2. (c). 


Moderata Miſericordia. 


HE Writ of Moderata (d) Mifericordia lieth in Caſe where. a Man is 
amerced in a Court Baron, or other Court which is not a Court of Re- 
cord, outragiouſly for Treſpaſs or other Offence ; then he may ſue this Writ 


(a) See the like Diverſity, 2 H. 4. 9. Yet 


Quere R. Entr. 702 and 704. that the Clauſe 


of the Withernam, whether for the Plaintiff, or 


the Defendant, is Duod Vic caprat in Withernam, 
Ec. & ea præato A. deliberare, &fc. detinend” 
guouſque, &c. See for this, 25 Ed. 3. 4, 7. 
but more fully in Gage Deliverance 8. where 
the Sheriff in his County levied Goods of the 


- Plaintiff in #ithernam, after a Return by him 
awarded; on a Nonſuit, if he does not deliver 


them to the Defendant, the Plaintiff ſhall have 
an Action againſt the Sheriff. See 1 Co. 75. b. 
in his Entry of Breedon's Cale accordant. 

(b) Note; If in a Replevin a Withernam be 


au arded, and afterwards the Defendant avows 


the 'T aking as his own Goods, or for Heriot, 
or denies the Caption, the Plaintiff ſhall gage 
Deliverance of the Withernam, but the Defen- 
dant ſhall not gage Deliverance of the Goods 
taken, and yet the Defendant might have come 


in Pais and claimed Property. 


10 Horton. 


30 Ed. 3. 9. 
acc. So if Withernam be taken, and after De- 
fendant comes into Court, and makes Conuſance 


as Bailiff to J. S. and prays Aid of him who 


joins in Aid, the Defendant ſhall have Deliver- 
ance of the Beaſts in Withernam; for it belongs 


to the Lord to make this Deliverance of the 


Beaſts in Wiibernam, and not to his Bailiff ; per 
7 H. 4. 28. 

(e) See g H. 5 7. by Hull, the Avowant may 
have Withernam notwithſtanding, for it was at 
Common Law. MN. B. 7 R. 2. That it. 
lay not before a Scire facias returned. See q H. 
©, 42. a Scire facias againſt Pledges in an At- 
tachment againſt the Party, and for Default at 
the Diſtringas Proceſs of Outlawry iſſued. See 
9H. 6. 42. 5 H. 4-71. 2134.7. . 

(4) See Rot. Clauſ. 38 H. 3. M. 7. A Writ 
to the Sheriff, De non permittendo ad Diftringend” 
pro Miſericordia contra Tenorem Mag Chart. 


directed 


8 
Mloderata Miſericordia. 


directed unto the Lord of the Court or unto his Bailiffs, commanding them, 
that they moderately amerce the Party according unto the Quantity of the 
Treſpaſs, Sc. And this Writ is founded upon the Statute of Magna Charta, 
cap. 14. Quod nullus liber Homo amercietur niſi ſecundum quantitatem Delicti, Sc. 
And the Proceſs upon this Writ is Alias and Pluries, and Attachment, and the 
Attachment ſhall be awarded againſt him agaiaſt whom the ISO Writ was 
ſued ; and the Form of the Writ is ſuch : 

The King to the Bailiff of I. of S. greeting: C. hath ſhewed unto us, that 


whereas he was lately amerced in the Court of your aforeſaid Lord of J. for a ſmall 


Fault into which he fell; you require from him à grievous Ranfom contrary to the 
Tenor of the Great Charter of the Liberties of England, wherein is contained, That 
no Freeman ſhall be amerced but according to the Greatneſs of his Fault, and this, 
ſaving to him his Contenement, and ſaving to Villains their Wainage : And there- 
fore we command you, that you take a moderate Amercement from the ſaid C. ac- 


cording to the Meaſure of his Faull, that no repeated Wares thereupon may come. 


to us. Witneſs, co. 

And the Attachment ſhall be aways directed unto the Sheriff, and the Writ 
ſhall be ſuch: 

The King to the Sheriff, &c. 77 A. ſhall make you ſecure, &c. then ſummon B. 
and C. Bailiffs of D. of I. that they be before our Juſtices at Weſtminſter, Sc. 
to ſhew wherefore, ſeeing that the ſame A. was lately amerced in the Hundred or 
Court of their ſaid Lord of I. for a ſmall Fault into which he fell; and we, at 
the Requeſt of him the ſaid A. commanded the ſaid Bailiffs, that according to the 


Tenor of the Great Charter of the Liberties of England, they ſhould take from him 
à moderate Amercement according to the Greatneſs and Meaſure of his. Fault ;, they 


the ſame Bailiſis having deſpiſed our aforeſaid Commands, have not ceaſed to extort 
from the ſaid A. a more grievous Ranſom thereupon. by various Diſtreſſes, in Con- 
tempt of us, and to the great Damage of bim the ſaid A. and contrary to the 


Tenor of the Great Charter aforeſaid, as it is ſaid :. And have you there. the Sum- 


moners, &c. Witneſs, &c. 

C . And if a Man be amerced in a Count Beron, where he did not any Tref- 
paſs, but it is ſo preſented by the Inqueſt, Sc. yet it ſeemeth he ſhall not 

have this Writ, if the Amercement be not outragious: But if the Steward of 

his own Head will amerce any Tenant or other Party without Cauſe, I con- 


ceive the Party ſhall have an Action of Treſpaſs; if. he be diſtrained for that 


Amercement, and the Party: ought not for to ſue his Writ of Moderato Miſe- 
ricordia. 


If a Feme Covert be amerced for Treſpaſs, &c if the Huſband be diſtrained 


for the ſame, ' he ſhall have this Writ, if the Amercement be outragious. 


E But what ſhall be ſaid; moderate Amercement, and what not, appeareth by 


the Words of the ſaid Statute, which ſaith, Secundum quantitatem Delidli: By 
which it ſeemeth, that if it exceed the Value of the Treſ; paſs, it is not a mo- 
derate Amercement; and that ſhall be intended for the Value of the Treſpaſs, 
which is done unto the Lord, and not to him who ſhall have the Amerce- 
ment: For if one Tenant do Treſpaſs unto another Tenant, he ſhall be there- 
fore amerced in the; Lord's Court by Prefentment of the Treſpaſs; but that 
Amercement ſhall not be unto the Value of, che Damages. which is done pnto 


i the 


bly 


75 
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Poſt. 76. D. 
Kitchen 44. 
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7 H. 6. 18. 


Moderata Miſericordia. 


the Tenant, but having Regard unto the Wrong and Offence done unto the 
Lord for the Wrongs done unto his Tenant. 


And if a Man be Nonſuit in a Court Baron, he ſhall be amerced, and if F 


it be outragious, he ſhall have this Writ of Moderata Miſericordia : And fo 
ſhall the Defendant if he be' amerced in any Suit brought againſt him, becauſe 
it is found againſt him; or that he makes Default ro wage his Law at the 
Day given him in any Plaint ſued againſt him, &c. And if the Amercement 
be not moderate, he ſhall have this Writ of Moderata Miſericordia, Sc. 


In a Court Baron, if two be amerced for one Treſpals outragiouſly, they G 


ſhall not join in a Moederata Miſericordia, for they ſhall be ſeverally amerced, 
although the Treſpaſs be jointly done. And ſo is it in a Plaint ſued by two, 
if they be Nonſuit, the Amercements ſhall be ſeveral, and they ſhall not join 
in Moderata Miſericordia; yet if an Amercement be ſet jointly upon them, 
then they ſhall join in the Writ. But it ſeemeth this Amercement ought to 
be affeered by Perſons certain, when they are amerced for any Treſpafs. 
And if the Amercement which is ſet be affeered by his Peers, then this Writ 


of Moderata Miſericordia doth not lie; for then it is according unto the Sta- 


tute of Mag* Chart”, quod vid. 10 Ea. 2. in Title of Actions upon the Statute 
in the Abridgment. 
And it is called Miſericordia, in Engliſh Mercy, for the Smallneſs thereof, I 


by which it ſeemeth it ought to be leſs than the Offence: And then it ſeemeth 


they ſhall be ſeverally amerced for a joint Offence, becauſe one ſhall not be 


charged for the Offence of another ; but they ſhall equally bear the Charge, 


and pay the Sum aſſeſſed. 

And in the Common Pleas, the Courſe is, when there are divers Defend- 
ants, to make ſeveral Eſtreats of the Amercements, and to deliver them unto 
the Clerk of the Aſſiſe, and he ſhall deliver them unto the Coroners, and 
they uſe to affere the Amercements ſeverally. 

And if divers Demandants be amerced in a real Action for their Nonſuit, 
they make the Eſtreats ſeverally upon them, and deliver them as before unto 
the Clerk of the Aſſiſe, who delivereth them over unto the Coroners to affere 
the Amercements. 

But in a perſonal Action in the Common Pleas, where there are many 
Plaintiffs named, and they amerced, the Clerk hath forgotten, and cannot 
ſhew how the Uſage hath been to make the Eſtreats againſt them; but it 
ſeemeth with Reaſon, that all ſhall be done in one Manner. For it. cannot 
properly be ſaid that a Man hath Mercy ſhewed and offered unto him if he 
ſhall pay, or ſhall be put to more Charge for the Offence of another Perſon, 
which himſelf hath not done: For the Nature of the Word (Mercy) is, that 
a Man ſhall not be puniſhed ſo much as he hath deſerved. By which it ap- 
peareth, that every Amercement ſhall be or onght to be ſeverally aſſeſſed upon 
8 one for his own Offence, and that to a lefler Sum than he deſerveth to 

9uzre the Uſage and Manner thereof in the Common Pleas, and took 

ed Statute of Weſt. 1. cap. 18. by the Equity of which Statute the Uſage 
is accrued, and doth continue in the Common Pleas and King's Bench, and 
before the Juſtices of Aſſiſe; and the Clerk of the Warrants in the Common 
Pleas doth make the Eftreats, and doth deliver them unto the Clerks-of- = 
2 AM e, 


 Moderata Miſericordia. 


Aſſiſe, to deliver them unto the Coroners to affere the Amercements, and the 
Coroners do aſſeſs the Amercements, and deliver them unto the Clerks of the 
Aſſes, and they deliver them back unto the Clerk of the Warrants, who 
maketh the Eſtreats: And then one of the Juſtices of the Common Pleas,. or 
the Clerk of the Warrants, -gocth with the Rolls of the Eftreats into the Ex- 
chequer, and there puts chem before the Barons of the Exchequer. und the 
Form of the Eftreat is ſuch : 

Staffordſhire: Of Henry Hart and Wilfiam Maner, becauſe they had not John 
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Brok, late of B. in the County aforeſaid, Yeoman, foraſmuch as they were Bail, | 


&c.=—— Of John N. for himſelf and his Pledges, becauſe he bath not proſecuted 
his Writ againſt N. H. of K. in the County aforeſaid, Huſbandman, in a Plea 
of Debt, &c.— - Of Stephen White, for his falſe Clamour againſt D. of, 
&c. in a Plea of Detinue, &c. And fo the Eftreat doth rehearſe the Cauſe 
for which he was amerced, Sc. For the Juftices do not affeſs any Sum for 
any Amercement upon any Perſon, but make their Entry as aboveſaid; and 
then the Coroners do fet the Sum upon the Heads of every of them; as upon 
every one of them four Shiflings or ſix Shillings, as they ſhall hink fit in 
their Diſcretions, viz. ſeverally upon every of them. 

And by the Statute of Magna Charta, cap. 14. no Spiritual Perſon ſhall be 
amerced according to his Spiritual Benefice, but according unto his Lay Fee, 
and according unto the Quantity of the Treſpaſs; and if he be otherwiſe 
amerced, he ſhall have a Writ upon the ſaid Statute againſt the Sheriff, or 
him who amerced him. And the Writ ſhall be ſuch: _ 

The King to the Sheriff, &c. Whereas it is contained in the Great Charter of 
the Liberties of England, That no Ecclefiaſtical Perſon ſhall be amerced according 
to the Quantity of his Eccleſiaſtical Benefice, but according to his Lay Fee; and 
now we underſtand from the Complaint of S. Parſon, &c. that although he holds 
no Lay Fee, nevertheleſs you have at your .own Will grievouſly amerced him the 
faid S. in your Torn, in ſuch a Hundred, upon ſome Matters preſented before you 
in the ſame Torn, he the ſaid S. not 3 been thereupon ſummoned, nor law- 
fully convifted, and that you unjuſtly intend to levy that Amercement upon his Ec- 
clefraſtical Goods, to the no ſmall Damage of him the ſaid S. and contrary to the 
Charter aforeſaid : We being unwilling that he the ſaid S. ſhould be aggrieved in 
this Matter, do command you, if it be ſo, that then you do not cauſe. him the 
ſaid S. to be in ſuch Manner amerced before you, or any Amercement to be levied 
upon his Ecclefiaſtical Goods contrary to the Tenor of the Charter above-mentioned ; 
and the Diſtreſs, if any, &c. Witneſs, „ 

C And upon this he may ſue an Alias and Pluries, and Acne uileſs the 
Sheriff do according to the Writ directed unto him. 

D And it ſeemeth that the Party may ſue a Writ upon the Statute by Pore, 
Cc. if he will, againſt the Sheriff or the other who amerced him, becauſe 
that the Statute is a (a) Prohibition in itſelf, and need not ſue ſuch a Writ as 
| aforeſaid. And by the Statute of _w Charta every Amercement in a 


(a) And therefore it is no Plea to ſay, that feered per Pi, this Writ does not lie. See 
no Prohibition was delivered to him. And there the Writ brought againſt the Bailiff, 
Nee; If the Amercements be afterwards af. 18 Ed. 2. accordant, Sur Ie Stat. 34. pe | 

; | | Court 


Ant. 75. 
Kitch. 43. 
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Writ de Nativo habendo. 


Court Baron ought to be affeered by two Tenants of the Manor upon Oath. 


And if the Steward or Bailiff will aſſeſs any Amercement without Affeerment, 
then he who is amerced ſhall have ſuch Writ: 


be King to the Bailiffs of W. Biſhop of S. greeting: : Whereas it is man} 
in the Ertat Charter of the. Liberties of England, That no free Man ſhall be 
amerced for a ſmall Fault, but according to the Meaſure of his Fault, and for a 
great Fault according % the Greatneſs of ihe Fault, ſaving to him his Contenement, 
and a Merchant in the ſame Manner, ſaving to him his Merchandiſe, and any 
other's Villain than ours ſhall be in the ſame Manner amerced, ſaving bis Wain- 
age, if he fall into our Hand; and none of the ſaid Amercements ſhall be aſſeſſed 
but by the Oath of honeſt and lawful Men of the Vicinage, as in the ſame Charter 
is more fully contained : And now we underſtand from the Complaint of the Men 
and Tenants of the Manor aforeſaid, that you wilfully aſſeſs thoſe Men and Te- 
nants in great Sums of Money, when they fall into the Amercement of the Court 
of the ſame Manor for any Duty, not permitting that the ſame Amercement be af- 
feered by the Oath of the Men and Tenants of the ſame Manor, to the no ſmall 
Damage of them the ſaid Men and Tenants, and contrary to the Tenor of the 


Charter aforeſaid : We, willing that Charter to be inviolably obſerved in all and 


every one of its Articles, do command you that you, wholly ceaſing from wilfully 


_ aſſeſſing ſuch Sums upon the Men and Tenants aforeſaid when. they fall into Amerce- 


ment, do permit ſuch Amercement ta be affeered by the Oath of honeſt and lawful 


Men of the ſame Court, according 40 the Tenor of the Charter aforeſaid. 


neſs, &c. 


Mit- 


And he may ſue an Alias and a | Pluriee thereu pon, wel ow nobis 1 
and afterwards an Attachment _ me . or him who aſſeſſeth the 


Amercement. 


Writ. 4 Naive habendo 


TE Writ (a) FA Nativo habendo lieth Te the Lord who claimeth the In- 
heritance in any Villain, when his Villain is run from him, and is re- 
maining within any Place out of the Manor unto which he is Regardant, or 


when bo departeth from his Lord againſt the Lord's Will: 


ſhall be directed unto the Sheriff; 


And the Writ 


and if the Sheriff will (5) not ſerve the 


Writ, he ſhall have an Ala. and Plarics and Attachment n the Sheriff, . 


if need be. 


(a) And Note; In a Wit of Neif, the Plan- 
tiff ſued by Attorney; he had enfranchiſed the 
- Villain, in 26 Fd 3. 76. 


(.) See if the Plaries, determines the Power . 
of the Sheriff in this Writ alſo, as in Replevin, 


it was much doubted, but it ſeemed it ſhould ; 
and if the Pluries be returned in B. R. they 
may hold Plea there. 11 H. 4. 49. It ſeemed | 


N that il on, the: firſt W lit the dheriff ſent to 


the Bailiff of the! Franchiſe, i who fods nothing 1 


(or gives no Anſwer) the Sheriff cannot return 


this, but ought to execute the Writ bimſelf. 
See 7 H. G. 31. on a Native babendo emos 


out of the County by Pone, whereon the Sheriff 


had returned Non inventus, a Capias lies, and 


on Non inventus returned thereon, a gie 
went to the Wen of London. | | 


3 


But 


B But if a Man hive an Eſtate but for Term of Life, 


Mrit de Nativo habendo. 
or for Years, in a Vil- 
lain, it ſeemeth he ſhall not have this Writ of Nativo habendo, becauſe this 


Wrir is in the Nature of a Writ of Right for to recover the Inheritance in 
the Villain, and the ſame appeareth by the Count in the Writ : Quere tamen. 
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V. 1& 2 liz. 


And the Sheriff may ſeize the Villain, and deliver him unto his Lord, if Dyer 173. 


the Villain confeſs unto the Sheriff that () he is his Villain; but if the Villain 


where this 
Writ lieth, 


ſay to the Sheriff, that he is Frank, then it ſeemeth that the Sheriff ought not and out of 


to leize him: 
Sheriff .cannot replevy the Cattle, but the Party ought to ſue a Writ de Pro- 
prietate prebanaa: And ſo if the Villain ſay that he is a free Man, Sc. then! 
the Sheriff ought not to ſeize him, but then the Lord ought to ſue a Pone to 
remove the Plea before the Juſtices in the Common Pleas, or before the Juſti- 
ces in Eyre. But if the Villain purchaſe a Writ de Libertate probanda before 
the Lord hath ſued the Pore to remove the Hlea before the Juſtices, then that 
Writ of Libertate prolanda is a Superſede:s unto the Lord, that he proceed 
not upon the Writ of N, He end till the Eyre of the Juſtices, or till the 
Day the Plea be adjourned before the Juſtices, and that the Lord ought not 
to ſeize the Villain in the mean time. But at this Day the Writ of Libertate 
probanda is of little Effect, becauſe by the Statute of 25 Ed. 3. cap. 18. the 
Lord may ſeize his Villain and alledge Villainage in an Action brought againſt 
him by the Villain, although he hath a Writ de Libertate probanda depending, 
which is determined before the Juſtices in Banco, or the Juſtices in Eyre. 

D And if the Lord ſue a Nativo habendo, and the Villain purchaſe this Writ 


of Libertate probanda, by that the Sheriff ſhall not proceed farther in the Writ | 
of Nativo habends, but the whole Plea ſhall be adjourned before the Juſtices 


in Eyre; and then the Writ of Nativo habendo and the Record ſhall be ſent 


(a) If on a Plaint in Replevin (as 29 Ed. 3. 

 Replewin 35.) or ona Writ of Replevin, the De- 

fendant claims Property, and it is received by 
the Sheriff (as 30 Ed. 3. 22. 31 Ed. 3. Prop: 
proband” 4. as it ſeems for taking Iſſues received 
by the Sheriff) a Propr* probanda ſhall iſſue, 
although the Sheriff cannot make Replevin, and 
Day ſhall be given to the Defendant in Bank to 


Party for the Damages on the Claim; yet it 
ſeems the Replevin ſhall continue to anſwer 
Damages to the Plaintiff for the Taking. 
1 Ed. 4.9.6. 7 H. 4. 28, 46. 21 Ed. 4. 76. 
But if it be found for the Defendant, it ſeems 
that all is determined, and the Plaintiff cannot 
have a new Replevin, for the Sheriff cannot ex- 
ecute it, but he may have a Writ of Treſpaſs. 
31 HF. 6 Propr” proband 5, 31 Ed. 3. ib. 3. 


or elſe he may remove the Plaint in the County 
by Recordare, (though in Truth it is determined 
there, by the Claim of Property, &'c.) and fo try 
che Property de novo, and the Plaintiff ſhall not 


be eſtopped by the Trial in the Propr proband”, 
which is only an Inqueſt of Office. 30 Ed. 3. 21, 
22. 31 Ed. 3. Replewvin 3 

And Note; If the Ne be found for the 
Plaintiff, and at the Day of the Return, the 
Sheriff returns an Eſloinment, and the Defend- 
ant makes Default, a Withernam ſhall be grant- 


ed, and ſo a Capias, Pluries and Exigent. 
_ anſwer to the King for the Contempt, and to the 


39 Ed. 3. 30. But ſome held that the Plaintiff 
in that Caſe ſhall recover the whole in Damages. 


See 7 H. 4. 28. per Hull, when the Defendant 
comes in by Attachment after Property found 


for the Plaintiff, the Plaintiff may have two 
Counts againſt him, one on the Propr* probanda, 
and another on the Replevin. 7 H. 4. 46. 
If the Replevin be returnable in Chancery, ficut 
alias wel Cauſam, &c. And the Claim of Pro- 
perty returned thereon, then the Propr* probanda 
{hall iſſue oat of the Chancery; but if on the 
Plurics the Claim is returned in B. R. or 
C. B. the Preprietate probanda mall ifſue from 
thoſe Courts. ”—_ 173. 


Aa before 


As it is in a Replevin, if the Defendant claim Property, the what Court. 
And vide 


Ed. 4. 8, 9. 
a good Cale. 


7 H. 4-45. 
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Poſt. 79. A. 


11 H. 4. 48. 
(aſcoign ac, 


Libertate probanda. 
before the Juſtices in Eyre, and the Lord ſhall declare thereupon, and the 


Villain ſhall make his Defence, and plead thereunto; and the Villain ſhall not 
declare upon the Writ de Libertate probanda, nor any Thing ſhall be done 


Eyre: And that appeareth by the Forms of the Writs of Native habendo and 


of Libertate probanda, which are ſuch : 


The King to the Sheriff, greeting: We command. you, that juſtly and without 
Delay you cauſe A. of C. to have B. his Villain and Fugitive, with all his Caltle 
and his whole Train, whereſoever he ſhall be found in your Bailiwicł, unleſs he be 
in (a) our Demeſne, who fled from his. Land. after the Coronation of the King Lord 


| thereupon ; for that Writ is but a Saperſedeas to ſurceaſe for the Time, and to 
adjourn the Record and the Writ of Nativo habendo before the Juſtices in 


Henry, Son of King John: And we prohibit, upon our Forfeiture, that no on- 


unjuſtly detain him. Witneſs, &c. 


1 he Form of the Livertate probonde is ſuch : 


Libertate probanda. 


HE King to the Sheriff, Kc. A. and B. ber Siſter, have FRAGY unto us 
that whereas they are free Women, and ready to prove their Liberty, F. 


claiming them to be his Niefs unjuſtly vexes them ; and therefore we command you, 


that if the aforeſaid A. and B. ſball make you ſecure touching the proving their 


Liberty, then put that Plea before our Fuſtices at the firſt Aſſiſes, when they ſhall 


come into thoſe Parts, becauſe Proof of this Kind belongeth not to you to take;, and 
in the mean time cauſe the ſaid A. and B. to have Peace thereupon, and tell the 


aforeſaid F. that he may be then there, if he will, to proſecute his Plea thereof 


againſt the aforeſaid A. as B. And have there this Writ. Witneſs, &c. 


F 


And now by theſe two Writs it appeareth, that the Lord who ſueth the G 


Writ de Nætivo habendo ſhall purſue his 6) Plaint * the Writ of Nativo 


(a) In a Lariat to the Sheriff of London, on 
a. Native habende removed hither by Pone, the 


Sheriff returns Que Civi“ Lond" oft antiguiſi 
Gewvit' Camera Regis, Antigun Dominicum Regis, 


& conſuetudinem habet & habuit a tempore quo, 
Sc. Quod fi aliquis ſenilis Conditionis manſerit 
in Civitate per unum Annum & unum Diem quod 
ex tunc non erit capi Virtute Brevis de Nativo 
habendo, And it _ moved, that the Sheriff 
ſhould be amerced. 1. For that by the Record 
of Domeſday, it ee that it is not An- 
cient Demeſne. 2. For that this Cuſtom of 
London is againſt Common Right, and preju- 
dicial both to Citizens and Strangers, and there- 
fore void. 3. That it is a Cuſtom in the Ne- 
gative, and ſo does not lie in Uſage. 4. Tho 
the Cuſtom were good, yet it ſhould not come in 
by the Sheriff's Return, but by Plea. But it. is 


1 


otherwiſe of Ancient Demeſne, becauſe there the 


Writ warrants ſuch a Return, &c. See 7 H. 6. 
32. and the Reſidue thereof, 8 H. 6. 3 


a 
() See accord. by. Lead. for the Sheriff has 
nothing to adjourn in Eyre; but by Ro/ph, if 


the Lord do purchaſe: a Native habendo, and 


aſter that a Pone, and then a Libertate probanda, 
and deliver it to the Sheriff, and is afterwards: 


Nonſuit, and then purchaſes a new Writ of 


Nativo habendo, the Sheriff may adjourn it for. 


(Trial of) the Libertate probanda. 
49. Ruere. 


11 H. 4. 


If in a Libertate probanda, the Parties are at 


Iſſue on the Franchiſe and Villainage, if pend 
ing the Iſſue, the Defendant ſeizes the Plaintiff, 
he ſhall be fined ; contra, in Treſpaſs for a Vil- 


lain, and the Lord, ating. the Iſſue, ſeizes his. 


Goods, 9 H. 5. 1. 6. 


habendo, 


Libertate probanda. I 


babendo, and ſhall declare thereupon, &c. and that the Villain ſhall make De- 
fence, and upon that Writ de Nativo habendo the Freedom ſhall be tried. And 
alſo it ſeemeth by theſe Writs, that a Writ de Libertate probanda doth not lie, 
if not upon a Writ de Native habendo ſued out before by the Lord. 

JI But it appeareth in 12 H. 3. Ilin North, that the Villain ſued a Libertate Fitz. Vil. 
probanda, & obtulit fe at the fourth Day againſt the Lord, and he did not ap- lainage 39. 
pear, but made Default, for which, upon the Default of the Lord, the Villain 
was enfranchiſed; and he had Writ unto the Sheriff, that he do not ſuffer the 
Lord to trouble him after: Quod vide in Title Villainage in the Abridgment ; 
vide 4% H. 3. a good Caſe of that Matter. 12 Ed. 3. Villainage 44. 

A And when he ſueth the Nativo habendo, he ſhall enter a Plaint before the [ 78. 
Sheriff in the County, as he ſhall do, if he ſue a Replevin by Writ unto the Fitz. Vil- 

Sheriff, he ought to enter his Plaint before the Sheriff; ſo ſhall he do upon linage 3- 

the Nativo habendo: And the Plaintiff ſhall recite how he is his Villain, and 
how that he fled from him, &c. And by the Writ of Libertate probanda that 
Plaint ſhall be removed before the Juſtices of Eyre, or before the Juſtices de 
Banco, and then the Matter ſhall be tried before them, &c. Or the Lord may 
remove the Plaint by a Pore before the Juſtices of the Common Pleas, and 
thereupon he ſhall have Proceſs againſt the Villain, &c. for the Sheriff cannot 
determine the Title of Villainage in the County; and that 1s proved by the 
Words in the Writ of Libertale probanda, viz. Quia hujuſmodi Probatio non 
pertinet ad te capiend*, Sc. 11 H. 4. 49. per Norton. 

B And it is good for the Lord, that when he ſueth the Native (a) habendo 
unto the Sheriff, that forthwith he ſve his Pone unto the Sheriff to remove the 
Plaint before the Juſtices of the King's Bench: For if after the Native babendo 11H. 4. 43. 
ſued, the Lord ſue a Pone to remove the Plaint before the Juſtices de Banco, Gaſcoign. 
and before he delivereth the Pone to the Sheriff, the Villain ſueth Libertate nk . 
probanda, and delivereth the ſame to the Sheriff, by which the Sheriff ad- Is Ed z. * 
journeth the Plaint before the Juſtices in Eyre, and returneth the Matter upon Villainary 12. 
the Pone before the Juſtices of the King's Bench; now the Juſtices of the that the Party 
Bench ought not to proceed upon that Pone againſt the Villain, becauſe that 8 Re. 
the Sheriff hath returned, that he hath adjourned the Matter before the Juſti- 1 5 5 
ces in Eyre by the Writ of Libertate probanda, quod vide Hil. 26 Ed. 3. and Sneriff. 
yet the Poue was of elder Date than the Writ de Libertate probanda, but was 
not delivered unto the Sheriff before the Libertate probanda. 


(a) See a notable Caſe, 11 H. 4. 48. Ina Na- Wrong or Right ; ; {fo it ſeems to Life from a 
rim habenus, at the Pluries the Sheriff returns a Pone, for that is only to remove the Record, 
Mandavi Ballive, who did nothing thereon, and which in Effect was removed before, by the Ad- 
it excuſed him of Contempt. (2zere,) then a journment, by Force of the Libertate probanda, 
Non omittas iſſued on. which he returned, that but the Nor omitias is to another Intent.) 3. 
before the Delivery thereof to him, the Defend- For that by the Pluries, the Power of the Sheriff 
ant had delivered him a Libertate probanda, ſo to hold Plea is determined, ed Quære, for then 
that he could do 9 ; and by all the Juſtices to what Effect are theſe Words in the Writ, 
he was amerced. 1. Becauſe after the Return [habere facias]. And allo, if ſo, no Non omittas 
of the Writ, the Sheriff had nothing to adjourn ought to iſſue, but only Proceſs againſt the Party, 
by Force of the Libertate probanda. 2. Becauſe but afterwards the Sheriff in this Caſe was amer- 
the Men omittas, though awarded after the Liber- ced, and a Non omittas ficut alias awarded. 
fate, ought to be executed, whether it iſſued by 

A a 2 And 


180 Libertate probanda. 


And if a Man ſueth ſeveral Writs of Nativo habendo againſt two, the two C 
may join in a Libertare probanda, notwithſtanding the ſeveral Writs. 
8 Ed. 4. 16. And a Man can join in a Writ of Nativo habendo but two Villains, but in D 
by Martin, all favour of Liberty many Villains may join in a Libertate probanda. 
r bk (a) And it ſeemeth that the Villain may ſue a Libertate probanda before the E. 
if tuey be of Juſtices de Banco, as well as before the Juſtices in Eyre, although there be no 
the Half blood ſuch Writ in the Regiſter. But if ſuch Writ be made returnable before the 
they ſhall not Juſtices de Banco, it ſeemeth it is good, and they ſhall proceed thereupon as if 
3 it were before Juſtices in Eyre. 
5E. 2. Vill. 26. (a) In a Writ of Nieſe, if the Plaintiff be Nonſuit after Appearance, the I 
after a Nonſuit Defendant ſhall be for ever enfranchiſed; quod vide M. 12 Ed. 2. and upon 
he was enfran- Departure in Deſpite of Court, where he appeareth, and faith he will ſeek 
cates "Ol Counſel, and afterward he is demanded, and maketh Default, there the Vil- 
1 B. Viz. lain ſhall be for ever enfranchiſed: And ſo upon a Retraxit, if the Plaintiff 
lainage 26. fay that he will not purſue his Writ of Nrefe, the Defendant ſhall be enfran- 
29 Ed. 2. chiſed for ever (5). | 
cont. be ſore 


Appearance. 19 Ed. 2. Vill. 31. 39 Ed. 2. Fitz. Vill. 34. the Plaintiff count upon a Conſeſſion, and the De- 
fendant acknowledge it, and after the Plaintiff was Nonſuit, and per Cur? it is an Enfranchifement for ever. 
30 Ed. 1. Vill. 46. Harvy and Mitton, ſhe is enfranchiſed but during the Marriage; Broughton cont. King 
took the Difference where the Lord marrieth the Niefe, and where a Stranger marrieth her. b 


28 Al. 34. And if a free Man marrieth a Woman who is a Niefe unto another, ſhe G 
_— ſhall be for ever free, although that the Huſband dieth, and ſhe ſurvive him, 
marries a and that by Britton in his Book in favorem Libertatis (c). And it ſtands with 
Niefe with Reaſon that the Law be ſuch, becauſe that ſhe and her Huſband are but one 
Licence, the Perſon in Law, and ſhe ought to be of the ſame Nature and Condition to all 
_ oy Intents as her Huſband is; but the Huſband is for ever free without any 
band died, the Condition in Law or otherwiſe, and by Conſequence the Wife ought to be of 
Wife is Niefe, the fame Condition and Nature as her Huſband is; and then if he be once 
as before, clearly diſcharged of Villainage to all Intents, ſhe cannot be a Nrefe after- 
7 * © wards without her own ſpecial Act, as by Divorce, or Confeſſion in a Court 
8 by of Record, and that in favour of Liberty: For a free Woman ſhall not be 
Devon ſhe re- Villain for taking of a Villain to be her Huſband. 

aineth é e | EET | | 
Nieſe, but the Seizure is ſuſpended. 13 H. 3. Vill. 43. ſhe ſhall not be produced to prove Villainage during the 
Coverture. 30 Ed. 1. Vill. 46. cont. ' 31 Ed. 3. Vill. 21. cont. See Litt. 42. | 7 
13 Ed. 1. In a Writ of Niefe it behoveth the Lord who ſueth the Writ to bring with H 
won $0 him two Perſons at the leaſt, who are of the Villains Blood, that will con- 
Gs 0 105 - feſs them to be Villains, otherwiſe the Writ ſhall abate: And what ſhall be 
Vih 32. ſufficient Proof, and what not, ſee in the Title of Villainage in the Abridg- 
Couttn Fe- | 


male ſhall not be brought to prove the Male Villain. 13 Ed. 3. Vill. 36. ac. Old Nat. Brev. 46. ac. Old Te. 
nures Br. Vill. 68. 85 


(a) See 6 Ed. 2. Villainage 26. Litt. 45. (6) See 4 Ed. 4. 25. 30 Ed 2. Villainage 46. 
12 Ed. 2. Villainage 24. 19 Ed. 2. Villainage 18 Ed. 2 Villainage 30 con. 29 Af. 4. con. 
31. coubr., Quære 13 H. 3. Villainage 43. (e) See accordant 11 H. 48. 2 H. 4. 25. 


ments. 


Libertate probanda. 


ments. But in a Netivo Habendo, after the Plea is removed by a Pone, if the 
Defendant will confeſs himſelf to be Villain, the Plaintiff needeth not to bring 
any Proof thereof. 

1 If two bring a Nativo babendo, the Nonſuit of one of them is the Nonſuit of 

them both; tor Summons and Severance lieth not in that Writ. But in a Li- 
bertate probanda it is other wiſe, for there the Nonſuit of the one ſhall not pee 
judice the other. 

K And it appcareth by the Regiſter, that the Sheriff cannot ſeize the Villain 
by Force of this Writ of Native habendo, although that the Words of the 
Writ are, Habere facias A. nativum & fugitivum ſuum; for theſe Words give 
him Power to hold Elea, and not otherwiſe, as it appeareth in 2 H. 4. in a 2 H. 4. 24. 
Faux Impriſoninent. But if the Villain doth confeſs unto the Sheriff that he is 
a Villain, then it ſeemeth reaſonable that the Sheriff ought to ſeize him, ſaving 
the Opinion of that Book. But the Statute now maketh the Matter clear, 
that the Lord may ſeize him, and fo the Sheriff at his Requeſt. And the 

I. Proceſs in the Nativo habendo is Summons, Attachment and Diftreſs. 

M In a Native habendo the Plea was removed by a Pore, and the Sheriff re- 
turned thereupon Non eſt inventus, for which a Capias was awarded, and after 
upon Return of Non eſt inventus a Latitat was awarded, vpon a Surmiſe made 

that he was in a foreign County. P. 7 H. 6. 

N And in the Libertate probanda the Proceſs is as upon the PER ſued to re- L 79. J 
move a Plaint in the County upon a Replevin, Summons, Attachment and | 
Diſtreſs. And the Form of the Pone upon a Native habendo is ſuch : 

The King to the Sheriff, &c. Upon the Petition of the Plaintiff put the Plea 
which is in your County by our Writ between A. and B. whom the ſame A. claims 
to be his Villain and Fugitive ; and ſummon, & c. the aforeſaid B. that he be then 
there to anfwer the aforefaid A. thereupon: And have there the Summoners and 
this Writ and the other Writ. 

A And if the Villain do remain in Ancient Demeſhe of the King in the King's 
(a) Hands, and hath remained there by a Year and a Day, then the Lord can- 
not have nor maintain this Writ of Native habendo ſo long as he remaineth 
there: But if he hath not remained within the Ancient Demeſne of the King 
a Year and a Day, but for Half a Year, or other Time which doth not make 

a Year and a Day, then the Lord ſhall have ſuch Writ unto the Sheriff : 

The King to the Sheriff, &c. We command you, that unleſs A. whom B. c. Jaims Ant. 77. E. 
to be his Villain and Fugitive in your County by our Writ, hath remained in our 
Demeſne of S. for one Year and a Day without Challenge, tet not the Plea afore- 
ſaid remain in the County aforeſaid, for that he hath remained in our Demeſne for 
leſs Time. Witneſs, &c. 

But it appeareth by the Writ, that if the Lord claim him within the Year 
and Day that he came into the Ancient Demeſne, that then the Villain ſhall 
not have Advantage of his ſtaying there: But it ſeemeth that the Lord ought 


(a) See Nat. 46. contra, if it be in the and guere, if all Tenants of Ancient Demeſne 
Hands of any other Lord, but Ne; The Lord Lands were not originally Villains, and ſo came 
of a Manor in Ancient Demeſne might have to the King's Grantess, | 
Villains Regardant at his Death. 39 or 3. 36. 
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24 Ed. 3 


Br. Vill 26. 


Libertate probanda. 


to claim the Villain within every Year and Day that the Villain ſtayeth within 


Ancient Demeſne, as he ſhall make his continual Claim to ſave his Entry into 
any Land. But if the Villain do remain in any other Manor than in Ancient 
Demeſne, which is in Poſſeſſion of other Lord than the King, and there ſtay- 
eth a Year and a Day, or for many Years, without any Claim made by this 
Lord, notwithſtanding that the Lord may take and ſeize him, or have a ſpe- 
cial Writ of Nativo habende againſt his Villain directed unto the Sheriff, as 


above is ſaid. 


If a Man purchaſe a Villain of another unto him and his Heirs, and the 


Villain runneth from him, he ſhall not have this Writ de Nativo habendo, 


becauſe he hath no Proof of his Blood who will confeſs them to be Villains 


unto the Plaintiff; and if he bring Men of the Villains Blood, who confeſs 


them to be Villains to a Stranger, and not to the Plaintiff, the {ame is not 


ſufficient Proof. Quære tamen. 


And the Lord may have a Writ unto the Sheriff t. to aſliſ him to diſtrain 
his Villains, and the Writ is, The King to the Sheriff, &c. We command you, 


that you be in Aid of A. of F. when he mel is not able to diſtrain bis Villains 
" of N. to do to him the Cuſtoms and Services due and accuſtomed. Witneſs, &c. 


See the Statute Anno 1 R. 2. cap. 6. 

And when the King makes Tallage of his Ancient Demeſne Lands in his 
Hands throughout the Realm, then "the other Lords who have Ancient De- 
meſne Lands of the King | in Fee-farm, ſhall have ſuch Writ to tax them ; and 
the Writ is ſuch: _ . 

The King to the Sheriff, &c. Becauſe we have 1 our Demeſnes throughout 
England 1% be taxed, we command you, that if the Manor of C. was ſome time 
our Demeſne, or of our Anceſtors heretofore Kings of England, and hitherto hath 
been accuſtomed to be taxed, then cauſe A. to have a reaſonable Tallage of bis free 


Tenants in the Manor aforeſaid, as bath before been accuſtomed to be done. Wit- 


eſs, &c. 

Ad if the King? s Villains do convey themſelves out of the Manor, then a 
ſpecial Writ ſhall be directed unto the Sheriff, that he inquire by the Oaths 
of honeſt and good Men the Names of them, and where they abide, and that 
he make them return, and abide within the Manors as before. 


If a Woman ſueth a Writ of Libertate probanda, the Form of the Writ is F. 
ſuch: Alice hath ſhewed to us, that whereas ſhe is a free W oman, &c. and ready 
to prove her Liberty, &c. as above. 


Writ 


Writ de Securitate Pacis. 


HIS Writ lieth when a Man is in Fear or Doubt that another will beat 

or aſſault him, and lieth properly where one Man doth threaten another 

Man to kill him, beat him, or aſſault him; then may he come into the Chan- 

cery, and pray to have ſuch a Writ unto the Sheriff, and the Form of the 
Writ is ſuch : 

The King to the Sheriff of Lincolnſhire, greeting : Becauſe A. of B. hath 


heavily complained to us, that C. openly threatens him of his Body; we Command 
ou, that you cauſe the ſame A. to have of the aforeſaid C. our firm Peace ac- 
cording to the Cuſtom of England, ſo that you may be ſecured that Damage or 


Peril may not come to the ſame A. in his Body, by the ſaid C. or by his Procure- 
ment. Witneſs, &c. Or thus: Of the Burning of his Houſes openly threatens, 
we Command you, & c. ſo that, &c. Damage come not to the ſame A. in his 
| Houſes aforeſaid, by ſuch Burning, &c. And a Man may have a Writ for the 
Safety of his Body, and for the Burning of his Houſes, all in one Writ. 
And he may have an Alias and a Pluries, and Attachment againſt the Sheriff, 
if he does not his Office, Oc. 
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11 And by the ancient Courſe of Law he ought to take his Oath upon a Book Fitz. Juſt. 
before he have this Writ, before a Maſter of the Chancery : But now they uſe del Peace. 


to ſue forth ſuch Writs by their Friends, who will ſue for them without any 


. Oath made; and the ſame is ill done, becauſe they are many Times ſued, 


more for Vexation than for any good Cauſe; and the Juſtices of the King's 


Bench will not grant any Writ for Surety of the Peace, without making Oath 


that he is in Fear of corporal Damage. And the Juſtices of Peace ought not 
to grant any Warrant at the Suit of any one to find Sureties of the Peace, if 


the Party who doth require the ſame will not take his Oath that he requireth 


the ſame not for Malice, but for the Safety of his Body. 


A And if a Man hath ſued a Writ againſt one directed unto the Sheriff, and the 
Sheriff take Security of him to keep the Peace, and afterwards he breaks the 


Peace againſt him who demanded the fame; he which demanded the Surety of 
Peace ſhall have Attachment againſt him to find Sureties and the Writ is ſuch: 


The King to the Sheriff, &c. If A. ſhall make you ſecure, &c. put, &c. B. 


that he be before our Juſtices, &c. to ſhew wherefore, ſeeing that the aforeſaid B. 
threatened the aforeſaid A. of his Body, and the aforeſaid &. upon that Occaſion 
brought to you our Writ of having the Peace thereupon, he the ſame B. although 
he gave you Security, that by him or his Procurement, Damage or Peril ſhould not 


come to the aforeſaid A. of his Body, nevertheleſs the aforeſaid B. with Force and 


Arms hath made an Aſſault upon the aforeſaid A. at W. and him, &c. to the 


manifeſt Contempt of us, and to the great Damage of him the ſaid A. and againſt 


our Peace: And have you there the Pledges and this Writ. Witneſs, &c. 


And upon this Writ the Plaintiff ſhall recover Damages, and the Defendant. 


mall be fined for his Contempt, if he be found guilty. 
And 


L 80. ] 
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And if any one will have a Writ for Surety of the Peace againſt any one who B 
dwelleth within the Cinque Ports, then he ſhall have a Writ out of the Chan- 
cery directed unto the Conſtable of Dover, and unto the Warden of the Cinque 
Ports, and the Writ ſhall be ſuch: 


The King to his beloved and faithful N. his Conſtable of Dover, ard to the 


 Wargen of his Cinque Ports, greeting : We Command you, that having heard the 


1 Ed. 3. e. 16. 


Complaint of A. becauſe that B. being of the Liberty of the Cinque Ports threatens, 
&c. and having called before you the Parties aforeſaid, and having thereupon heard 
ſcverally their Reaſons, that hereupon you cauſe to be done to the ſame A. due and 
peedy Fullneſs of Fuſtice, as of Right, and according to the Law and Cuſtom of the 
aforeſaid Ports ought to be done, and at other Times hath been accuſtomed to be 
done in the like Caſe. Witneſs, &c. 
But it is a common Opinion, the Security which the Sheriff ought to take 
of the Party who ought to find Sureties for the Peace, ought to be taken by 
Bond, that is to ſay, to bind the Party and his Sureties by Bond, that he keep 
the Peace, and that he burn not the Houſes, &c. But now after the Statute 
of 1 Ed. 3. cap. 16. which appointeth that certain Perſons ſhall be aſſigned in 
the Chancery to keep the Peace, there are other Forms of Writs for the Faſe 
of the People who will have the Peace againſt other Perſons, which Writs 
ſhall iſſue out of the Chancery; and ſome of them are directed unto the Jut- 
tices of the Peace, and unto the Sheriff, and ſome are directed only unto the 
Sheriff : And theſe Writs are of other Form, which is ſuch : 

The King to his beloved and faithful I, &c. and his Companions our Fuſtices D 
affigned to keep our Peace in the County of 8. greeting. Or thus: To the Keepers 
of our Peace in the County of S. &c. and to the Sheriff of the ſame County, and 
to every one of them, greeting. Or thus: To the Sheriff of S. greeting : A. hath 
beſought us, that whereas he is grievouſly and manifeſtly threatened by E. of his 
Life and maiming of his Members, and alſo of burning his Houſes, wwe would 
provide for the Security of him the ſaid A. in this Behalf , We granting the Sup- 
plication aforeſaid, command you, (or thee) firmly injoyning that you make the 
ſaid E. to come perſonally before you, (or thee) and to find ſufficient Manuceptors 
who vill be Bail for him under a certain Penalty to be impoſed upon them by you, 
(or thee) for which they or you will anſwer to us. Or thus: And that by any 
Means ye (or you) compel him the ſaid E. to find ſufficient Security under the 


Penalty of 1001. % be paid to our uſe, or every one of them in the Penally cf, 


8c. that he will not do, or procure to be done, any Damage or Il to him the 
ſaid A. of bis Body, or his Houſes by ſuch Burning. And if he ſpail reſuſe to 
do this before yeu, (or thee) then that you (or ye) commit him the ſaid E. to 
our next Gaol, io be kept ſafely in the ſame, until he will do this freely: And 
when you (or ye) ſhall have taken that Security, that without Delay you (or ye) 
render us more certain, and certify us thereof in our Chancery under your or any 
of your Seals (or under thy Seal) diſtinftly and Deng, ye (or you) remiiting to 
us this Writ. 

And for this Form of Writ, when the Writ is in the plural Number, the 
Writ 1s directed unto the Juſtices of Peace, or unto the Juſtices and Sheriff. 
And when it is in the ſingular Number, the Writ is directed unto the Sheriff 
only, or unto one Juſtice only. 


And 


A appeareth by the Regiſter. 


1 Mrit de Securitate Pacis. 


F And if the Huſband threaten his Wife to beat or to kill her, ſhe ſhall have 
this Writ, 

A. the Wife of B. hath beſought us that whereas ſhe is grievouſly and manifeſtly 
threatened by the aforeſaid B. of her Life, and maiming of her Members (as 
_ above until) you will anſwer to us, that by any Means you do compel, &c. that 
he ſhall well and honeſtly treat and govern the aforeſaid A. and that he ſhall not 


do, nor procure to be done any Damage or Evil to her of her Body, otherwiſe 


than what reaſonably belongs to her Huſband, for the Sake of Government and 
Chaſtiſement of his Wife lawfully, &c. 


And if a Man be in Variance with other Men, and bs is in Doubt that 


Damage or Hurt will come unto him, or his Servants or his Goods, by Rea- 


ſon of this Variance; then he ſhall have a ſpecial Writ againſt them directed 


unto the Sheriff, that he cauſe them to find Security that they do not damage 
or hurt the other in his Body, or his Servants, or other his Goods, in a certain 
Sum, &c. And if they will not find Security, that then he arreſt them and 
keep them in Priſon, until they will find Sureties : And that the Sheriff cer- 


tify all that is done upon the ſame into the Chancery, upon Pain, Gc. as it 
And that Security ought to be taken by Recog- [ 8x. } 
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nizance, as it ſeemeth; tamen quære. And when a Man hath purchaſed ſuch Fitz, Juſt. 
Writ of Supplicavit, directed unto the Juſtices of Peace, or unto the Sheriff, de Peace g. 


or unto both, againſt any Man, then he againſt whom the Writ is ſued may 
come into the Chancery, and there find Sureties in the Chancery, that he 
will not do Hurt or Damage unto him that ſueth the Writ; and then upon 
that he ſhall have a Writ of Superſedeas out of the Chancery, directed unto 
the Juſtices of Peace, or unto the Sheriff, or unto one of them, reciting how 
that he hath found Sureties, in Chancery according to the Writ of Supplicavit, 
and reciting the Writ of Supplicavit, and the Manner of Security that he hath 
found, and the Sum of Money in which they are bounden; commanding the 
Juſtices and Sheriff that they ſurceaſe to arreſt him, &c. or compel him to 
find Sureties, Sc. and if they have arreſted him for that Cauſe, and for no 
other, that then they deliver him, &c. See the Form of the Writ in the 
Regiſter. And if the Party who ought to find Sureties, cannot come into the 
Chancery to find ſuch Surety, then his Friend may purchaſe a Superſedeas in 
the Chancery for him, reciting the Writ of Supplicavit, Sc. and that ſuch a 
one and ſuch a one are bounden for him in the Chancery in ſuch a Sum, that 
he ſhall keep the Peace according to the Writ of Supplicavit: And the Writ 


ſhall be directed unto the Juſtices of the Peace and Sheriff, that they or ſome 
of them take Surety of the Party himſelf, according to the Writ of Supplicavit, 
for to keep the Peace, Sc. and that then they ſurceaſe to arreſt him; and if 


they have arreſted him for that Cauſe, that they then deliver him. 

And ſometimes the Writ of Supplicavit is made returnable into the Chancery 
at a certain Day; and if it be ſo, then if the Juſtices do not certify the Writ, 
nor the Recognizance, and the Security which is taken, the Party who ſued 
the Supplicavit ſhall have a Writ of Certiorari directed unto the Juſtices of 


Peace, to certify the Writ of Supplicavit, and what they have done thereupon, 


and the Security which is found, &c. and ſo the Party ſhall have ſuch Certio- 
Bb rari 
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And if any one will have a Writ for Surety of the Peace againſt any one Who B 
dwelleth within the Cinque Ports, then he ſhall have a Writ out of the Chan- 
cery directed unto the Conſtable of Dover, and unto the Warden of the Cinque 
Ports, and the Writ ſhall be ſuch: 

The King to his beloved and faithful N. his Conſtable of Dover, ard to the 
Warden of his Cinque Ports, greeting: We Command you, that having heard the 
Complaint of A. 85 that B. being of the Liberly of the Cinque Ports threatens, 
&c. and having called before you the Parties aforeſaid, and having thereupon heard 
ſeverally their Reaſons, that hereupon yeu cauſe to be done to the ſame A. due aud 

peedy Fullneſs of Juſtice, as of Right, and according to the Law and Cuſtom of the 
aforeſaid Ports ought to be done, and at other Times hath geen accuſtomed io be 

done in the like Caſe. Witneſs, &c. 

But it is a common Opinion, the Security which the Sheriff ought to take C 
of the Party who ought to find Sureties for the Peace, ought to be taken by 
Bond, that is to ſay, to bind the Party and his Sureties by Bond, that he keep 

the Peace, and that he burn not the Houſes, &c. But now after the Statute 
1 Ed. 3. c. 16. of 1 Ed. 3. cap. 16. which appointeth that certain Perſons ſhall be aſſigned in 
the Chancery to keep the Peace, there are other Forms of Writs for the Faſe 
of the People who will have the Peace againſt other Perſons, which Writs 
ſhall iſſue out of the Chancery; and ſome of them are directed unto the Juſ- 
tices of the Peace, and unto the Sheriff, and ſome are directed only unto the 
Sheriff: And theſe Writs are of other Form, which is ſuch : 

The King to his beloved and faithful I, &c. and his Companions our ouſtices L. D 
afhigned to keep our Peace in the County of S. greeting. Or thus: To the Keepers 

f our Peace in the County of S. &c. and to the Sheriff of the ſame County, and 
to every one of them, greeting. Or thus: To the Sheriff of S. greeting : A. hath 
beſought us, that whereas he is grievouſly and manifeſtly threatened by E. of his 
Life and maiming of his Members, and alſo of burning his Houſes, we would 
provide for the Security of him the ſaid A. in this Behalf ; We granting the Sup- 
plication aforeſaid, command you, (or thee) firmly injoyning that you make the 
ſaid E. to come perſonally before you, (or thee) and to find ſufficient Manucaptcrs 
who will be Bail for him under a certain Penalty to be impoſed upon them by you, 
(or thee) for which they or you will anſwer to us. Or thus: And that by any 
Means ye (or you) compel him the ſaid E. to find ſugficient Security under the 
Penalty of 100 1. to be paid to our uſe, or every one of them in the Penally ef, 
8c. that he will not do, or procure to be done, any Damage or Il to him the 
ſaid A. of his Body, or his Houſes by ſuch Burning. And if he fhail refuſe to 
do this before yeu, (or thee) then that you (or ye) commit him the ſaid E. to 
our next Gaol, io be kept ſafely in the ſame, until he will do this freely: And 
when you (or ye) ſpall have taken that Security, that without Delay you (or ve} 
render us more certain, and certify us thereof in our Chancery under your or any 
of your Seals (or under thy Seal) diſtinftly and openty, ” (or you) remitting 10 
us this Writ. 

And for this Form of Writ, when the Writ is in the plural Number, the E. 
Writ is directed unto the Juſtices of Peace, or unto the Juſtices and Sheriff. 

And when it is in the ſingular Number, the Writ is directed unto the Sheriff 
only, or unto one Juſtice only. 


And 


ee 
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q And if the Huſband threaten his Wife to beat or to kill her, ſhe ſhall have 
this Writ, 

A. the Wi fe of B. hath beſought us that whereas 2 is grievouſly and maniſeſtly 
threatened by the aforeſaid B. of her Life, and maiming of her Members (as 
above until) you will anſwer to us, that by any Means you do compel, &c. that 
he ſhall well and honeſtly treat and govern the aforeſaid A. and that he ſhall not 
do, nor procure to be done any Damage or Evil to her of her Body, otherwiſe 
than what reaſonably belongs to her Huſband, for the Sake * Government and 
Chaſtiſement of his Wife lawfully, &c. 

And if a Man be in Variance with other Men, and be is in Doubt that 
Damage or Hurt will come unto him, or his Servants or his Goods, by Rea- 
ſon of this Variance; then he ſhall have a ſpecial Writ againſt them directed 


unto the Sheriff, that he cauſe them to find Security that they do not damage 
or hurt the other in his Body, or his Servants, or other his Goods, in a cer tan 


Sum, Sc. And if they will not find Security, that then he arreſt them and 
keep them in Priſon, until they will find Sureties : And that the Sheriff cer- 
tify all that is done upon the ſame into the Chancery, upon Pain, Sc. as it 
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appeareth by the Regiſter. And that Security ought to be taken by Recog- [ 81. } 
nizance, as it ſeemeth; tamen quære. And when a Man hath purchaſed ſuch Fitz. Juſt. 
Writ of Supplicavit, directed unto the Juſtices of Peace, or unto the Sheriff, de Peace 9. 


or unto both, againſt any Man, then he againſt whom the Writ is ſued may F 


come into the Chancery, and there find Sureties in the Chancery, that he 


will not do Hurt or Damage unto him that ſueth the Writ; and then upon 
that he ſhall have a Writ of Superſedeas out of the Chancery, directed unto 
the Juſtices of Peace, or unto the Sheriff, or unto one of them, reciting how 
that he hath found Sureties, in Chancery according to the Writ of Supplicavit, 
and reciting the Writ of Supplicavit, and the Manner of Security that he hath | 


found, and the Sum of Money in which they are bounden ; commanding the 
Juſtices and Sheriff that they ſurceaſe to arreſt him, &c. or compel him to 
find Sureties, Sc. and if they have arreſted him for that Cauſe, and for no 
other, that then they deliver him, &c. See the Form of the Writ in the 
Regiſter. And if the Party who ought to find Sureties, cannot come into the 


Chancery to find ſuch Surety, then his Friend may purchaſe a Super/edeas in 
the Chancery for him, reciting the Writ of Supplicavit, Sc. and that ſuch a 


one and ſuch a one are bounden for him in the Chancery in ſuch a Sum, that 
he ſhall keep the Peace according to the Writ of Supplicavit: And the Writ 


ſhall be directed unto the Juſtices of the Peace and Sheriff, that they or ſome _ 


of them take Surety of the Party himſelf, according to the Writ of Supplicavit, 
for to keep the Peace, c. and that then they ſurceaſe to arreſt him; and if 


they have arreſted him for that Cauſe, that they then deliver him. 


And ſometimes the Writ of Supplicavit is made returnable into the Chancery 
at a certain Day; and if it be ſo, then if the Juſtices do not certify the Writ, 


nor the Recognizance, and the Security which is taken, the Party who ſued 


the Supplicavit ſhall have a Writ of Certiorari directed unto the Juſtices of 
Peace, to certify the Writ of Supplicavit, and what they have done thereupon, 
and the in which is found, Cc. and ſo the Party ſhall have ſuch Certio- 
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rari unto the Juſtices of Peace, to certify the Security taken upon Supplicavit, 
although the Writ of Supplicavit be not returnable in the Chancery. 

And ſo if a Man demandeth Surety of the Peace in the County againſt C 
any Man, he ſhall find Sureties. in the County before the Juſtices of the 
Peace, Sc. he who demandeth the Security may ſue a Writ of Certiorari 
directed unto the Juſtices of Peace, to remove the Surety of Peace, and 
the Recognizance taken thereupon; and to certify that Recognizance, and 
Security taken, under the Seals of the Juſtices of Peace, or one of them. 
And if the Certiorari be ſued upon a Writ of Supplicavit, then the Certiorari 
ſhall rehearſe the Writ of Supplicavit; and if it be ſued upon Surety demand- 
ed in the County without a wn. nas ſued, then the Form of the Writ of 
Certiorari is ſuch: 

The King to the Keepers of his Peace in the County of L. and to every one 
of them, greeting. We willing for certain Cauſes 10 be certified of the Tenor 
of a certain Security of the Peace before R. B. and his Companions, Keepers of 
our Peace, and our Juſtices aſſigned to hear and determine divers Felonies, Treſ- 
paſſes and Miſdemeanors in the County of L. of R. of W. for that he ſhall not 

do, nor procure to be done any Damage or Evil to B. of F. or to any of our 
People, which ſaid Security, of your Office taken, remains in your Power as it 
is ſaid, we command you, that without Delay ye render us more certain thereof 
in cur Chancery, under your, or one of your Seals, diftintly and openty, remilting 
to us this Writ. 


And when the Writ of Supplicavit is directed only to the Sheriff, then the D 


Certiorari ſhall be directed unto the Sheriff only, to make Return of the Se- 
curity found, if he have taken any Security, Sc. 

Ant. 80. And if a Man find Sureties to keep the Peace againſt certain Perſons 
Poſt. 82. before the Sheriff, without any Writ of Supplicavit ſued by him who demand- 
Vid. 12 H. 7. eth Surety, and without the Writ uſed of ancient Form; then the Party 
— re 8 who demanded the Surety may have a Certiorari unto the Sheriff to certify 
mon Law the the Security taken by him into the Chancery, Sc. without making Mention 
Sheriff is Con- in the Cerliorari of any Writ ſued forth to cauſe the Sheriff to take ſuch 
ſervator Pacis. Security; and by that Certiorari it ſeemeth, that the Sheriff ex officio may 
Vid. Lamb. cauſe the Party to find Surety to keep the Peace, if any one pray the She- 
110, 11. andriff to have ſuch Surety, and that the Sheriff bind them by Recognizance, . 


ele, * and that he certify the ſame into the Chancery by the Certiorari: For if he 


Ale certify an Obligation taken for Security, that Certificate cannot make the 


39. it is clear Bond to be a Thing upon Record, and the Party cannot be bounden unto 
that Bond the King but by Matter of Record, or unleſs that he Will come into the 
ſhall not be Court, and confeſs the ſame to be bis Deed, and pray to have the ſame 
taken. 2 6 0 | 2 1 
enrolled. And it ſeemeth that the Law is ſuch, becauſe that by the Com- 
mom Law the Sheriff is Conſervator of the Peace, and hath tlie Keeping 
and the Cuſtody of the County for the Time that he is Sheriff; and the 
{.me appeareth by his Commiſſion and Letters Patent which he hath, the 

Words ot whole Patents are ſuch: 
Rex, Ce. Comm. imus vobis Cuſtodiam, Sc. and by that he takes his Au- 
thority, the which is a Matter of Record, as the Commiſſion which was 
2 male 


ops | 


| 


Writ de Auxilio, &c. 
made to them who ſhall be Juſtices of the Peace, the which Commiſſion, 
giveth them Authority to hear, determine and enquire of all thoſe Things 
which are done againſt the Peace. And by Reaſon of that Commiſſion they 
have Power to bind Men by Recognizance to keep the Peace, upon Com- 
plaint made unto them by any Perſon; and yet there is not expreſs Authority 
given them by the Commiſſion to take that Recognizance ; but it followeth, 
that becauſe they have Authority to cauſe Men for to keep the Peace, and to [ 82 
hear and determine Offences againſt the Peace, they have Power to bind Men Vide 7 H: 4. 
by Recognizance ſo to do; for every Thing which they have done by Virtue 34: ac. 
of their Commiſſion ought to be taken as a Matter of Record. And by the Crompt. 125. 
ſame Reaſon the Sheriff, becauſe that his Patent is of Record, and he is 
Conſervator of the Peace in every Place, every Obligation which he taketh 
for to keep the Peace ſhall be in Law taken for a * and eſpe- 
_ cially when it is certified in the Chancery by Certiorari : But yet all the Pleas 
that are holden before him in the County are not of Record, nor Pleas holden 
before him in the County by Writ of Juſticies are not taken as Matters of 
Record; for theſe Pleas are holden before by Reaſon of the Courts which he 
hath by Reaſon of his Office, as the County and Hundred Court, Sc. But | 
the Leets and Torns which are for the Commonwealth, as for keeping of Bro. Leet 39. 
the Peace, theſe are Courts of Record, and by Conſequence for keeping of 
the Peace the Sheriff is Judge of Record, and may take Recognizance for | 
the keeping of the Peace ex officio; but if he fo do, and take Recognizance Bro. Leet 29. 
upon a Writ of Supplicavit, or other Writ directed unto him to take Sureties 9 Ed. 4. 3t. 
for keeping of the Peace, it is the ſtronger z but give Credit to better Reaſon, 
and therefore quære thereof. : 


Mrit de (a) Auxilio ad Filium ſuum Militem faciend 
vel ad Filiam maritand'. 


A HE Form of the Writ is ſuch: 5 | 
The King to the Sheriff, &c. We command you that juſtly, &c. you 
cauſe A. to have reaſonable Aid of his Knights and Freebolders in your Bailiwich 
to make his eldeſt Son a Knight, or to marry his eldeſt Daughter, according to the 
Form of the Statute thereupon provided by the Common Council of our Kingdom 
of England, Witneſs, &c. 33 
B And a Man ſhall not have this Writ before that his Son hath accompliſhed 
3 the Age of fifteen Years, nor for to marry his Daughter before ſhe be of 
the Age of ſeven Years, as appeareth by the Statute of Weſt. 1. cap. 35. 


\ * 
1" 
1 


F (a) A Tenant in Frankalmoign ſhall not pay Aid. See Rot. Parl. 8 Ed. 2. Mem. 23: 
4 pro Abbatiſſa de Cadamo. 
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Writ de Auxilio, &c. 
And he who holdeth his Lands by a Knight's Fee, ſhall pay twenty Shil- C 
lings unto the Lord, to make his Son a Knight, or for to marry his Daughter, 
and no more. 


And the Tenant who hath Lands of the yearly Value of twenty Pounds 


holden in Socage, he ſhall pay twenty Shillings unto the Lord to make his 
Son a Knight, or for to marry his Daughter. 


And he "who holdeth by Half a Knight's Fee ſhall pay ten Shillings, and he 
who holdeth Lands in Socage of the Value of ten Pounds by the Year ſhall 
pay ten Shillings. And fo according unto the Rate of the Value of the Socage 
Land, and according unto the Quantity of a Knight's Fee, he ſhall. pay his 
Aid, and that by the Statute before-mentioned. 

But this Aid, to make the Son a Knight, or to marry his Daughter, the D 


Lerd was to have by the Common Law of his Tenants, and the Statute puts 
it only in Certainty. And the Lord may diſtrain his Tenants for this Aid, 


and avow for the ſame if he will; and he need not for to ſue this Writ unleſs 
he will. And this Writ is directed unto the Sheriff, and. he may ſue an Alias E, 
and a Pluries, and an Attachment againſt the Sheriff, if he will not aſſiſt the 
Lord to diſtrain his Tenants for this Aid. 


And the King's Tenants in like Manner ſhall pay Aid unto the King to o F 


make his eldeſt Son a Knight, or for to marry his eldeſt Daughter, Qc. viz. 


Every one who holdeth by a Knight's Fee twenty Shillings, and he Who 
holdeth by Half a Knight's Fee ten Shillings, and ſo according to that Rate. 

And in like Manner every one who holdeth of the King in 1 Socage twenty 
Pounds Land ſhall pay twenty Shillings to make his eldeſt Son a Knight, or 
for to marry his eldeſt Daughter. And he who holdeth ten Pounds Land in: 
Socage ſhall pay ten Shillings, and that is appointed by the Statute de Provi- 
ſionibus, Anno 25 Ed. 3. cap. 10. And the Statute ſetteth the Aid certain, 
becauſe that before the ſaid Statute, the King will diſtrain for more to make- 
his Son a Knight, or to marry his Daughter; but now the Statute 3 
that the King Thall have no more. 

And if the eldeſt Son dieth before he cometh to the Age of fifteen Years, . G 
or before the Lord hath levied the Aid to make him Knight, then the Lord 
ſhall have Aid for the younger Son, to make him Knight when he cometh to 
ſuch Age, and yet he is not primegenitus filius, as the Writ doth ſuppoſe, but 
he 1s the Primogenitus which is then alive, and that is ſufficient, for he ought 
to be Heir apparent. And fo it is if the eldeſt Daughter dieth before the 
Lord hath levied Aid of his Tenants for to marry her, then he may 
levy Aid for the next eldeſt which is then living, after ſhe is of the Age 
of ſeven Vears. 

And by the Statute the Writ which ſhall be directed unto the Sheriff to H 
levy ſuch Aid for the Lord, ſhall mention that the Son is of the Age of 
fifteen Vears; and if it be for the Daughter, it ſhall mention ſhe is of the 
Age of ſeven Years, otherwiſe the Writ is not good. But that Form is 
not in the Regiſter, for it ſeemeth the Regiſter was made before the Sta- 


tute of J/e. 1. and therefore the Writ ought to be according as the Statute 
orclaineth it. 


And 


1 
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And if the Lord have Aid to make his Son Knight, or to marry his Daugh- 
ter, and dieth before he hath paid the fame, then the Son or Daughter ſhall 
have an Action of Debt againſt the Father's Executors for the Money; and 
if the Executors have no Goods of the Lord, then the Daughter ſhall have an [ g4, | 
Action of Debt againſt the Father's Heir, for ſo much of the Money as ſhe See after 122. 
wanteth of that which her Father had levied to marry his Daughter: And that G. 


A is by the Statute of Weſt. 1. cap. 33. And he who holdeth by Grand Serjeanty 


B 


2 


or Petit Serjeanty, ſhall not pay Aid to make the Son a Knight or to marry 
the Daughter, as it appeareth M. 11 H. 4. 32. (a). 

And if the Lord doth levy Aid for the Marriage of his Daughter, and af- 
terwards marrieth her, then the Daughter ſhall not have an Action of Debt 
againſt the Father's Executors for the Money levied, &c. But if the Daughter 
be not married in the Life-time of the Father, Sc. by him, then the Action 
doth lie. And ſo it ſeemeth, that if the Son be not made Knight in the 
Life-time of the Father, that he ſhall have an Action againſt the Father's. 
Executors for the Money levied to make him Knight. 


Mirit de Scutagio habendo. 


T HIS Writ for Efcuage lieth in Caſe where a Man holdeth Lands of the Vide Lit. 19 
. King by Knights Service, to which Homage, Fealty and Eſcuage is ap- and 20. 
pendant: And he who holdeth of any Lord by ſuch Service, who holdeth - | 

over of the King by the like Services, when the King maketh a Voyage Royal 

in War againſt the Scots, or againſt the Welſb in proper Perſon, or by his 
Lieutenant, then he who holdeth by Knights Service ought to go in Perſon, . 


or find a Man to go for him, in the War with the King, or his Deputy in 


that War, for forty Days at his own Coſt ; and if he do not go, or not find 

a Man fo to do for him, then he ſhall pay for that Default, and not doing 

of his Service, ſuch Sum of Money as ſhall. be aſſeſſed by Parliament; for a Vide 16 Eliz. 
Knight's Fee ſo much, and for Half a Knight's Fee ſo much; and ſo accord- I 
ing to that Rate. And then he who holdeth by a whole Knight's Fee ſhall },14eth by 5 
pay ſo much for Eſcuage, as the Parliament doth aſſeſs that a whole Knight's Moiety of a 


Fee ſhall pay, if he hath not done the Service; and he who holdeth by Half Knight's Fee, 


D 


a Knight's Fee ſhall pay according to that Rate; and thoſe who have done Þolceth by 


1 . _ + | | I. 5 un AI Knights Ser- 
their Services and gone in War, ſhall not pay any Thing. And that Sum of eee e 


Money is called Eſcuage, Servitium Scuti. 3 ſhall be in- 
And if a Man holdeth of the King by Knights Service, and to go with tended, if it 
him in his War, Sc. then that Lord ſhall have Eſcuage of his FTenants who be not found 

hold of him by the like Service; but the Sum which he ſhall have and levy *2 che con- 


ought to be aſſeſſed by Parliament (as afore is ſaid ) before he diſtrain for 
the ſame. | | 


(a) Nor any other Tenures but Chivalry and Socage, agreed by all the Juſtices, 10 H. 6. 
AHvowry 267. . 


And. 


Writ de Scutagio habendo. 


And if a Man hold of any Lord, to guard his Caſtle in Time of War, or E 
to blow a Horn in the Time of Invaſion of Enemies, the ſame is Knights 
Service: But it ſeemeth, that for thoſe Lands they ſhall not pay Eſcuage, if 
they do not their Services, but the Lord. ſhall diſtrain them for not doing 
their Service, and ſhall have Recompence for the ſame. So that none ſhall 
pay Eſcuage, but only thoſe who hold by ſuch Services, to go into the War, 
or to find a Man to go, Sc. Tamen quere. | 

And if he who holdeth of the King by Knights Service to go with the King F 
in War, do his Service, Sc. then he ſhall have a Writ for him directed unto 
the Sheriff, to have Eſcuage of thoſe who hold of him by the like Service. 
And the Form of the Writ ſhall be ſuch : | 

The King to the Sheriff, &c. Becauſe our beloved and faithful W. D. had his 

Service with us by our Command, in our Army of Scotland, in the firſt Year of 
our Reign. Or thus; Was with us by our Command in our Army, &c. in the firſt 
Year, &c. as appears to us by the Rolls of A. our Conſtable of our Army aforeſaid. 
Or thus; Hath made Fine with us for his Service in our Army of Scotland, in the 
firſt Year, &c. as appears to us by the Certificate of our Treaſurer and Barons of 
our Exchequer ſent by our Command into our Chancery : We command you, that 
von cauſe the ſaid W. D. to have his Eſcuoge of the Knights Fees, which they 

then held of him in your Bailiwick, to wit, eight Shillings each Shield for the Army 
aforeſaid; and this you in no wiſe omit. Witneſs, & c. 5 8 

And by that it appeareth, that if the King's Tenant goeth with the King's G 
Licutenant or his Deputy in War, that the Conſtable of the Hoſt ought to 
certify the ſame into the Chancery before the King's Tenant ſhall have a Writ 
to levy the Eſcuage of his Tenants; and if the King's Tenants do agree with 
the King for his going, c. then the King ought to be certified thereof in the 
Chancery by the Treaſurer and Barons of the Exchequer, before that he ſhall 
have a Writ to levy the Eſcuage of his Tenants. 0 

And by that it appeareth, that if the King's Tenant do not go in the H 
Voyage, nor agree with the King for that Voyage, that then he ſhall not have 
Eſcuage of the Tenants, nor diſtrain the Tenants for the ſame. N 
And if a Man holdeth of the King by Socage, and others hold of him by 1 
Knights Service, and the King maketh a Voyage of War into Scotland and 
Wales; now it ſeemeth he ſhall not have Eſcuage of his Tenants, if he goeth 
not with the King in the Voyage; but if he goeth with the King or his De- 
puty, or agree with the King for that Voyage, then it ſeemeth he ſhall have 
Eſcuage of his Tenants, and ſhall have the aforeſaid Writ. And it is not 
material, whether he hold by Knights Service or in Socage. _ | 

And if there be Lord, Meſne and Tenant, and each holdeth of the other K 
by Knights Service, if the Tenant go into Scotland by the King's common 
Sumrnons, then the Meine ſhall not pay Eſcuage: Q#od conceditur per Cur 
Trin. 5 H. | 
E 84. I And : Man holdeth Lands by ſuch Service, that he ſhall pay a Penny, A 

Vide Title or a Pair of Spurs, when Eſcuage runneth, Sc. the ſame ſhall not properly 
See bel 3; OO as it appeareth in 15 Ed. 2. Title Avowry in the Abridgments. . 


And 


Mrit de Scutagio habendo. 
And vide 19 R. 2. that Garder of a Caſtle doth countervail Eſcuage, ſo 
that his Heir ſhall be therefore in Ward, and ſo of Grand Serjeanty; and 


yet it ſeemeth they ſhall not pay Eſcuage. Sued vide in Title Gard, ibid. 


24, 36. | 
e And in Title Quare impedit, in the Abridgments, that Eſcuage certain doth 
not make Knights Service. Hil. g. 3. . 8 


D And if there be Lord, and many ſeveral Meſnes and Tenants, and each 


holdeth by ſeveral Knights Service, if the Tenant Paravail of the Land doth 
the Services, and goeth with the King in War, Sc. the ſame ſhall excuſe all 
the other Meſnes; for for one Land but one Service can be demanded, viz. 
to go, or to find a Man to go, Sc. and fo the Meſne Paramount here is ex- 
cuſed, becauſe that the Service is done by the Tenant, Sc. 5 


E And when the King will levy Eſcuage of his Tenants, he uſeth to grant a 


Commiſſion to certain Perſons. And the Form of the Commiſſion is ſuch: 


The King to his beloved, &c. We have alſigned you to levy and collect our Ef 
cuage of our Army of Scotland, in the firſt Year of our Reign, in the County of 


K. as well within Liberties as without, of the Knights Fees which they then held 
of us in Chief, or of the Eſcheats and Honours then being in our Hand, or of the 
Purchaſe of our Anceſtors or of us, as of the Knights Fees which are beld of 
Archbiſhopricks, Biſhopricks, Abbies, Priories, or other Dignities or Offices Fc- 
clefiaſtical whatſoever which were then in our Hand, and of the Inheritances 
of Heirs within Age, and being in our Cuſtody; to wit, forty Shillings of every 
Fee for the Army aforeſaid; ſo that you may have all the Monies thence 
coming, with all Particulars, at our Exchequer as ſoon as you can, to be paid 
to us there. And becauſe many of the Fegg aforeſaid have come 10 the Hands of 
divers Perſons, as well in the Times of yy Anceſtors as in ours, to wit, ſome by 


hereditary Deſcent, as well in Parcels a, in ether Manner, and. ſome by Alienations 


thereof diver ſely made, wwe afſign you to inquire by the Oath of honeſt and lawful 


Men of every Hundred in the County aforeſaid, as well of Knights girt with a 
Sword as of others, by whom the Truth of the Matter may be better known, who 


held Knights Fees, or any Part of. the: ſame- Fees in the ſame County in the Time 
aforeſaid, as of our Crop of England, or of the Purchaſe of our Anceſtors and 
us, and of the Archbiſhopricks, Biſhopricks, Abbies, Priories, and other Dignities 


and Offices before ſaid, and alſo of the Inberitances of the Heirs afcreſaid, then 
being within Age, and hy many Hees, and what Parts of a Fee, every ſuch Te- - 
nant then held, an jy wwhat Toruns diftinfly, and who were Anceſiors of them 


who held by hereditu, De cent, and who in other Manner, and who alſo were 
_ zhbe Heirs within Age d. in or Cuſtody, and what Archbiſhopricks, Biſhopricks, 
Abies and Priories, and ober Dignities whatſoever or Offices (the Keeping of the 
Temporals whereof belongs to us) were vacant at that Time. And thereupon we 


command you, by the Faith wherein you are bound to us, firmly injoining that at 


certain Days, &c. you do and fulfil the Premiſſes in Manner aforeſaid, and the 
Inquiſitions upon the Premiſſes dijlin#ly and openly made, which may make plain 
Mention of every Fee, and of the Names and Surnames of the Tenonts ſome Time 
feverally holding them, while they were Held whole, and of thoſer who afterwards 
fucceſſroely held them after Partitions of the ſame between Heirs Parceners, er by 


Alienalions, as is afore ſaid, have at the Exchequer aforeſaid, about the Froſt oj 


Faſter 
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Eaſter next coming, under your Seals and the Seals of thoſe by whom they were 
made. We alſo command our Sheriff of the County aforeſaid, that at certain, &c. 
he cauſe to come, &c. ſo many and ſuch honeſt and lawful Men, as well Knights 
girt with the Sword, as others of his Bailiwick, as well within Liberties as 
without, by whom the Truth of the Matter may be belter inquired and known, 
and that he do obey and attend upon you in the Premiſſes: We alſo command the 
Treaſurer and Barons of the Exchequer aforeſaid, that they ſpeedily ſend to you in 
Writing ſuch Fees as are found at the Exchequer aforeſaid touching the Lands and 
Tenements in the County aforeſaid, for Evidence and for the greater Expedition of 
the Premiſſes : In Teſtimony whereof, &c. Witneſs, &c. | 
19 Ed. 2. Br. And a Venire facias ſhall be ſent unto the Sheriff cloſe upon this Commiſ- 
Tenures 68. gon, and another Writ cloſe unto the Treaſurer and Barons, Sc. quod Foeda 
Leſſee for Life | | 
may do Eſcu- Yiflanl, Sc. 3 1 | 
age. 6 Ed. 2. And now it appeareth by this Commiſſion, that the King ſhall have Eſcuage F 
Gard 12. he of the Tenants who hold of theſe Lands or Manors which the King hath in his 
ſhall have the Hands by reaſon of Ward, or by reaſon of the Vacancy of a Biſhoprick, c. 
22 3 if he have an Eſtate for Years in the Seigniory, he ſhall have Eſcuage of 
he ſhall have the Tenants, Sc. 5 
Eſcuage, And ſo ſhall another Lord have, if he have a Term for Years or for Life 
bcecauſe it is in the Seigniory, if he go in Voyage with the King in War into Scotland, &c. 
8 he ſhall have Eſcuage then of the Tenants which hold of him by Knights 
Loops cont, Service; for the Tenant is not bound to go, but for to defend his Lord, or 
to find a Man for to defend him; and then if the Lord do not go into the 
War, the Tenant is excuſed. 5 1 


[ 85. ] Nit de Securitate inveniend' quod ſe non divertat ad 


A Partes exteras, ſine Licentia Regis. 
Vide 1 Eliz. P the Common Law every Man may go Out, of the Realm (a) to mer- 
Dyer 165. chandize, or on Pilgrimage, or for what other Cauſe he pleaſeth, without 


the King's Leave; and he ſhall not be puniſhed for ſo doing; but becauſe 
that every Man is of Right for to defend (a) the King and his Realm, there- 
fore the King at his Pleaſure by his Writ may command a Man, that he go 
2 Co. 19. b. not beyond the Seas, or out of the Realm, without Licence; and if he do 


(a) See Dyer 189. If one beyond Sea does not the Certificate ſent by Mittimus into the Exche- 
return at the King's Command under the Great quer, a Commiſſion ſhall iſſue to ſeize his Lands. 
or Privy Seal, his Lands and Goods ſhall be And Note; It is there held, 1. That the Li- 
ſeized for the Contempt. And ſee the like in cence is not countermandable within the Term. 
Dyer 176. where a Baron had Licence to go 2. That the Certificate of the Contempt is not 
beyond Sea, to be void on a Condition which is traverſable, becauſe not triable per Pays. Note 
afterwards broken. On a Mandamus to return alſo; The King has only the Profits of the 
by Letters under the Privy Seal, and a Refuſal Lands, and therefore obſerve well the Statute 
certiſied by the Meſſenger into Chancery, and 13 Elix. c. 3. Dyer 375. 


the 


* 
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the contrary, he ſhall be puniſhed for diſobeying the King's Command, And 
it ſeemeth that this Command may be made by the King's Writ under the 
Great Seal, and alſo under the Privy Seal, or his Signet; for by the Law the 
Subject is bounden to take Notice of every of the King” s Seals in ſuch Caſe, 
as well as of the Great Seal. 

B And there are two Manners or Forms of ſuch Writs; one is directed unto 
the Party, and the other unto the Sheriff, commanding him that he cauſe 
the Party to find Security that he ſhall not go out of the Realm without the 
King's Licence. And the firſt is ſuch : 

The King to I. of B. greeting: Becauſe we are given to underſtand, that yen 
deſign to go out of the Way toward foreign Parts, and intend to proſecute there 
many Things prejudicial to us and to our Crown, in Contempt and Prejudice of us, 
and contrary to our Proclamations and Inhibitions thereupon often made: We, 
willing to oppoſe ſuch Contempt and Prejudice, ftriftly (a) forbid you, under the Peril 
that may fall thereon, that in any wiſe you go not out of the Way towards foreign 
Parts without our ſpecial Licence, nor attempt or cauſe to be attempted any Thing 
to be proſecuted there, which may in any Manner be able to prevail to the Pre- 
Judice of us or of our ſaid Crown, neither Jong any Few there for this Purpoſe. 
Witneſs, &c. 

2 And alſo the King by his Proclamation may inhibit his Subjects, that they 
go not beyond the Seas, or out of the (5) Realm, without Licence, and that th, 0 e 
without ſending any Writ or Commandment unto his Subject; for perhaps er 29 4s. 
he cannot find his Subject, or know where he is, and therefore the King's 
Proclamation is ſufficient in itſelf. And if the Subject do contrary thereunto, 
it is a Contempt, and for ſo doing he ſhall be fined to the King. 


5 The other Form of the Writ directed unto the Sheriff is ſuch: 


The King lo the Sheriff, &c. Becauſe we are given to under ſtand that A. B. 
Clerk, purpoſeth to go over towards foreign Parts to proſecute there many Things 
prejudicial and hurtful to us and many of our People: We, willing to reſiſt bis 
Malice in this Behalf, command you, firmly enjoining that you cauſe the aforeſaid 
A. B. to come corporally before you, and by what Means you can compel him to 
find ſufficient Manucaptors who will bail him, under a certain Penalty to be rea- 
ſonably impoſed on them by you, for which you will anſwer to us. Or thus; And 
him the ſaid A. B. to find + rot Security, under the Penalty of one hundred 
Pounds, to be paid to cur Uſe, or every one of them in the Penalty of, & c. that 
he (go not out of the Way, or) turn himſelf towards foreign Parts without our 
{pecial Licence, nor ſhall prefume to proſecute, or cauſe to be attempted to be pro- 
ſecuted, any Thing whatſoever there, which may be able to prevail to the Contempt 

F us, or to the Prejudice or Damage of our People, neither fend any Perſon or 
Perſons there for this Purpoſe. Ang if he Jour reuſe: 10 do this before you, that 


- 
7 


(a) See ſeveral ancient Prohibitions De nen 296. accordant. But till ſuch Proclamation made 
transfretando, c. Rot, Clauſ. 10 H. 3. m. 27. or Writ iſſued, it is no Contempt for any Perſon 
dorſo. Clauſ. 11 H. 3. m. 25. dorſo. Clauſ, to go beyond Sea, although he intends to live 
2 Ed. 3. m. 5. dorſo. Er Nota Clauſ. 3 Ed. 3. there out of his due Obedience: For his Pur- 
m. 36. dorſo, apponitur Portus de Dover lantum. pole or Intent is not triable. See the Statute of 

(5) See Dyer 165. & Rot. Clauſ. 25 Ed. 1. 5 R. 2. c. 2. repealed by Stat. 4 Fac. 1. . 1. 
mm, 25. dorſo. Lib. Parl. 204. And note Dyer 


C c then 


194 


Repealed per 
4 Jac. 1. c. 1. 


[ 86. ] 


and ill treated him, and other enormous Things to him did, to the no ſmall Da- 
mage and Grievance of him the ſaid W. And therefore we command you, that 
you hear ( that Plaint, and afterwards juſtiy cauſe bim to be thereupon brought 


Writ of Treſpaſs. 


then yen do commit him the ſaid A, to our next Gall, to be kept ſafely in the ſame 


until he will freely do this; and when you ſhall have ſo taken that Security, you 


thereupon without Delay ſhall render us more certain, or ſhall without Delay certify 


us in our Chancery under your Seal diſtinfily and openly, remitting to us this Writ. 
Fitneſs, &c. | = 

And this Writ may be directed unto Juſtices of the Peace, or unto the 
Sheriff, or unto both; and the Form may be as the Writ of Supplicavit, which 
is directed unta the Juſtices of the Peace, and unto the Sheriff, to cauſe him 
to find Surcties, &c. {es | 

And every one, upon a Surmiſe made unto the Chancellor, may ſue forth 
this Writ for the King; and then the Party againſt whom it is ſued may 
come into the Chancery, and obtain Licence by Letters Patent or by Letters 
under the Privy Seal or Privy Signet; and the Licences are good, although 
they be not under the Great Seal, becauſe thoſe Letters will excuſe his Con- 
tempt. And ſuch Licences are called (42) Paſſports. And now by the Sta- 
tute of 5 R. 2. c. 2. it is ordained, That no Perſon paſs out of the Realm 
without the King's Leave, but thoſe who are excepted in the Statute, and 
therefore ſee the Statute. _ 45 0 


MNrit of Treſpaſs. 


1 as two Manners of Writs of Treſpaſs : One is of a Treſpaſs. 


1 which is Vicountiel, and is directed unto the Sheriff, and is not return- 
able, but ſhall be determined in the County before the Sheriff; and in this 
Writ he ſhall not ſay, Quare vi & armis, Sc. but the Form of the Writ is 
tack: 1 

The King to the Sheriff of Lincolnſhire, greeting: W. of B. hath complained 
unto us, that C. made an Aſſault upon him the ſaid W. at N. and beat, wounded 


before you, that we may bear no more Clamour thereupon for want of Juſtice. 


And by this Writ the Sheriff ſhall hear and determine that Treſpaſs, &c. by 
Inqueſt according to the Common Law; and this Writ is in Effect a Com- 
miſſion unto him, and he may declare upon this Writ unto his Damage of 
twenty Pounds, or more. — ' 

And another Form of (c) Writ for Goods is ſuch: 


) See the Statute of Magna Charta, c. 30. Judgment was afligned, becauſe the Plaint was 
That the Sea ſhall be open for Merchants. Rot. held before the Under-Sheriff, and not the She- 
Parl. 18 Ed. 3. nu. 10. 22 Ed. 3. na. 8. 25 riff himſelf; and fo coram non Judice. | 
£8.23; we. 22. | | (c) Note; The Writ, if for live Things, is 

(/) And yet the Sheriff is not Judge, but the cepit & abduxit; if for dead Things, it is epi- 
Suitors, 6 Co. 11, yet fee 21 H. 6. 35. Falſe & aſportavit. | 


The 


A 
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Writ of Treſpaſs. 

The King to the Sheriff, &c. W. and B. Executors of the Teftament cf C. have 
complained unto us, that E. and F. tock and carried away Goods and Chatte!s 
eobich were of him the ſaid C. to the Value of, &c. found under the Cuſtody of 
them the ſaid Executors at N. and other enormous Things to them did, to the hin- 


dering of the Execution of the aforeſaid 2 eftament : And therefore, & c. that we 
may hear no more, &C. 


B And a Man may ſue other Writs of Treſpaſs upon the Caſe in the County 


before the Sheriff; and the Forms of the Writs are ſuch : 

The King to the Sheriff, &c. A. hath complained unto us, that whereas B. did 
deliver a hundred Sheep of his to the aforeſaid A. to ſtay or be kept for ene Year 
upon his Land and Paſture at N. under certain Conditions, the afereſaid B. tock 
and carried away thoſe Sheep, being there upon the Land of him the ſaid A. 

within the Term aforeſaid, without the Licence and Will of the ſame A. and other, 
&c. to the Damage, &c. By which Writ it appeareth, that he cannot take 
back the Cattle again, if the Plaintiff perform the Conditions. 
C If a Man borrow a certain Sum of Money, and doth pawn Goods for the 
ſame, and he offereth the Money again unto the Party, and prayeth that the 
Pawn may be delivered back to him, and the other refuſe to do it, he ſhall 


have an Action of Treſpaſs upon the Caſe in the County before the Sheriff, 


to determine the Matter, Sc. 
D If a Man doth deliver unto another a Bull, or Oxen or (a) Cows, to make 
his Benefit of them for a certain Time upon Condition; if he, againſt the 


Will of him to whom they were delivered, take them back again within the 


Time, he ſhall have an Action of Treſpaſs againſt him directed unto the She- 
riff, to determine that Cauſe. _ 

E. If a Man do diftrain Kine which are with Calf, and impound them againſt 
Law for ſo long Time that they caſt their Calves, then he ſhall have a 
ſpecial Writ directed unto the Sheriff, rehearſing the ſpecial Matter, to end 
the ſame before the Sheriff in the County. 

F And fo if a Man have a Salt-pit by the Sea-coaſts, and another erecteth a 
Wall betwixt the Sea and the Salt-pit, if the other Perſon throws down the 
Wall, by which the Sea-water overfloweth the Salt-pit, he ſhall have a ſpe- 
cial Writ directed unto the Sheriff, to end the Matter in the County. 

6 And ſo for every Manner of Treſpaſs done, a Man may (3) chuſe to have 
ſuch a Writ directed unto the Sheriff, to end the Matter before him in the 


County, or to ſue a Writ unto the Sheriff returnable in the Common Pleas or 
the King's Bench. | | 


(a) Note; This ſpecial Writ, Queſtus efl nobis 
A. god cum B. viginti oves, Sc. liberaſſet, Oc. 
fred” B. fine Licentia prædicti A. oves illas infra 
Term” cepit & abduxit. Regiſter 92. For it is 
clear the Bailor in ſuch Caſe cannot retake them 
within the Term. 2 Ed. 4. 13. 17 Ed. 2. 22. 
1 H. 7.15. And yet if he or his Donee takes 
them, the Bailee ſhall not have a general Writ 
of Treſpaſs; for then he ought to recover Da- 
mages to the Value of the Beaits, againſt him 
who has the general Intereſt, which ! is not agree- 
able to Reaſon. See 11 H. 4. 24. adjudged ; but 


»cainſ a Stranger the Bailee ſhall have a general 
Writ of Treſpals, - See 14 H 4. 17- 21 H. 7. 
15. and ſhall recover Damages to th e Value of 
the Beaſts, becauſe he is chargeable to the Najior 
in Detinue. Bur if after the Laking the Bailor 
releaſes to the Ireſpaſior, the Action 77 C 2. 
mis remains as before; and yet on the \iatier 
ſhewn, he ſhall recover Damages cn for the 
Compeſturing, Sc. 

(5) So that it ſeems. in a Faffictes the Sberifi 
may proceed, though the Fiechold comes in De. 
bate. 6 H. 4. 2. 


4 And 
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Writ of Treſpaſs. 


And if the Writ of Treſpaſs be returnable, then the Writ ſhall be of ano-- 
ther Form, for then theſe Words Ji & Armis (a) ſhall be in the Writ; and 
if it want thoſe Words, the Writ ſhall abate, if they be not Writs of Treſpaſs 
upon the Caſe ; which Writs of Treſpaſs ſhall not have theſe Words Quare Vi 
& Armis in the Writ, although they are returnable in the Common Pleas or 
King's Bench; and if they have the Words Quare Vi & Armis in the Writs, 


it hall be good Cauſe to abate the V rits. And the Form of a Writ returnable 


un the King s Bench is ſuch: 


The King to the ns + &e F A. ſhall make: you ſecure, &c. then put by 
Cages and ſafe Pledges B. that he be before us on the Morrow of All Souls, 
whereſoever we ſhall > be in England. And if it be returnable'in the Com- 
mon Pleas, then thus : Before our Fuſtices at Weſtminſter on the Morrow of All 
Souls, to ſhew (b) wherefore with Force and Arms he made an Aſſault upon bim 


_ the ſaid A. at N. and beat, wounded and ill treated him, ſo that his Life was de- 


cover. 


fpaired of, and other enormous Things to him did, to the great Damage of him the 
faid A. and (c) againſt our Peace: And have there the Names of the Pledges and 


this Writ. Witneſs, &c. 
And if a Man do impriſon another, then the Form of the Writ of Treſpaſs 

is, To ſhew wherefore with Force and Arms he made an Aſſault upon him the ſaid 

A. at N. and (d) wounded, impriſoned and ill treated him, and other, &c. 

And it is not material whether he be wounded or not, for the Form of the 

Writ is ſuch; but the Damages ſhall be increaſed for the ſame, if he do re- 

And if he do impriſon him until he pay a Fine for his Deliverance, 


then the Form is, Wherefore with Force and Arms he took, impriſoned and ill 


treated him the ſaid A. at N. and detained him in Priſon there (e) until he had 


made a Fine (for ſo much) with the ſaid B. for the baving his Delivery, and 


2 H.4.1 
7 Ed. 6. 
Dyer 70. 
20 Ed. 3. 38. 
per Thorpe. 
22 H. 6. 59. 


1 22 
. 


other enormous Things to him did, & c. 


And a Man may have one Writ of Treſpaſs for divers Treſpaſſes (, . 


Sc. as for breaking of his. e cutting of his Trees, fiſhing in his Ponds, 


(a) But the Cauſa cauſans, or immediate Cauſe | 


and Conveyance to an Action on the Caſe, may 


be laid Ji Arnis, 12 H. 4.3: 8 R. 2. Action 


ſur le Caſe, 29 Ed. 3. 20. 16 Ed. 4. 7. other- 


wiſe if it were only for Non feaſance, 43 Ed. 3. 
See 2 Salk. 636. 


3 Note; If the Writ be, Simal cam aliis Ma- 


leſactorib' wi & armis, Mc. it ſhall abate; other- 


wile if it be S:mul cum aliis ignot'. 8 H. 5. 5. 
%) Note ; If he counts of a Treſpaſs done Part 
in another King's Time, and Part in the preſent 


King” s Time, the Writ ſhall be, Contra Pacem 


nup Dom” Regis, fc. & Dom' Regis nunc, &c. 
and it ſhall be good reddendo fingula fingulis. 
21 Hf. 4.15. And on a Writ contra Pacem no- 
firam only, he ſhall not recover Damages for a 
Treſpaſs done in the Time of another King. See 
2 Salk. 640. | 
(4) Note well ; A Juſtification for a Battery is 
no Juſtification for wounding, &. 21 H. 6. 27. 


beating 


(e) And if he juſtifies the Impriſonment, he 
need not anſwer to the Taking of the Fine, for 
it is but acoeſſary; and: therefore- the Plaintiff 
ought to anſwer to the Juſtification of the Impri- 
ſonment, _— not the T'aking of the Fine. Quer 


19 Ed. 3. 


Note; If one be taken in the County of G, 
and impriſoned till he makes Fine in the County 
of M. he may have this Writ in the County of 
G. 38 Ed. 3 29- 

J Yet for taking of a Hawk. (reclaimed) he 
ſhall not have Treſpaſs, but Trover and Con- 
verſion. Quære 2 Lev. 201. 1 Salk; 667, &c. 
and the Count ought to be that he is reclaimed ; 
and it is not ſufficient to ſay he was poſſeſſed of 


him as of his proper Goods. Dyer 306. Treſ- 
paſs de Bonis aſpertatis ought to alledge them to 
be /uzs. 13 H. 4. 11. 


Note ; In ſuch a Writ the Defendant pleads, 
That as to a Pheaſant, he found it in his own 
_ Ground,. 
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Mrit of Treſpaſs. 


beating of his Servants, and taking of his Goods and Chattels, and all in 
one Writ; and for cutting of his Wood, and for taking his young Hawks; 
and the Form of the Writ is, HY herefore with Force and Arms he entered the 


Taking there was tortions. 


Wood of him the 


other enormous Things, &c. 


faid A. at N. and took and carried away three young ones 
of his Hawks of jo much Price, lately building Neſts in the ſame Wood, and 


And by this Writ it appeareth that the Property of the Hawks are in him 
who hath the Land by the Word (/uorum) in the Writ. Poſt. 89. E. 


Poſt. 89. K. 


A And if a Man hunt and take away an 


M And for hunting in a Warren the Form is, I/þerefore he entered the Warren 
„f him the ſaid A. at N. and therein, without his Licence and Will, chaſed, and 34 H. 6. 
| took and carried away (a) Hares, Conies, Pheaſants and Pariridges, (5) &c. 38 Ed. 3. 10. 
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(87. 


] 
8. 


3 


other Man's Conies in his Cloſe 43 Ed. 3. 13. 


which is no Warren, then the Form of the Writ is, Therefore, &c. be broke Bro. Property 
the Cloſe of him the ſaid A. at N. and therein without his Licence and Will,)“. 


Ground, out of the Plaintiff's Warren, and he 
let his Faulcon flie at it, who followed it into 
the Warren, &c. and the Defendant followed 
his Hawk thither and took it; and it was ruled 
in a Manner by Knivet, That the Entring and 
33 K. 3. 10. 
Otherwiſe if the Killing and Taking had not 
been in the Warren. 12 H. 8. 10. See in 
Treſpaſs Quare wi & armis in Warrenam ſuam 
intrauit. It is no Plea in Bar that the Freehold 
of the Soil is in the Defendant. See 3 H. 6. 13. 
. „ e. 6. i K. . 
11 H. 6. 34. contra. 5 

Note this Diverſity. 1. If one comes into 
a Chaſe, Foreſt or Warren, and drive the Beaſt; 


out of it, and he who drives out the Beaſts, or 


any other who has Notice of it kills the Beaſts, 


the Owner of the Foreſt, or his Officer may 


make freſh Purſuit, and thereon take or ſeize 


the dead Beaſt; for ſo long as he that killed it, 


had Notice, &c. the legal and local Property 


on the freſh Purſuit ſhall be ſaid to continue. 
12 H. 8. 10. adjudged. 2. If a Beaſt of Foreſt, 


Chaſe, c. comes by Eſcape into my Land, I 
may kill him on my own Ground without fore- 


ſtalling him, and the ſame is not pumſhable, 


12 H. 8. 12. 21 H. 7. 30. provided it be not 


an Hart proclaimed. 7 H. 6. 36. 3. If Beaſts 


of Chaſe come by Eſcape into my Land, which 
is a convenient Diſtance from the Park, 1 may 
chaſe them with Grey hounds ; and if the Grey- 
hounds follow them towards the Park, and I 


the Matter in Evidence. 


chaſed, and took and carried away ſo many Conies (c) of ſo much Price, &c. 


keep them out, and the Greyhounds kill them, 
I may now take them, and am not puniſhable z- 
otherwiſe if the Lands are not a convenient Diſ- 
tance. 18 F. 6. 22. 43 Eu. 3. 8. 

Note; In Treſpaſs for entring into a Park, 


Warren, Cc. it is no Plea to ſay it is no Park 


or Warren, but he mult plead Non cul', and give 
10 H. 6. 16. 19 H. 
8. 9. and therefore it is held clearly, that if 
one has a Warren, if he incloſe or impark 
without the King's Licence, and another hunts 
there, and he brings Treſpaſs de Parco fracto, 
the other may plead Non cul', and give this 


Matter in Evidence ; for none may have a Park. 


without the King's Grant, or by Preſcription. 
Note alſo; The Plaintiff in this Writ does not 
make any Title to the Park in his Count, and 
therefore it is no Plea, that he had no Park by 


Preſcription or Licence. For how can Judg- 


ment be given on a Title where none 1s alledged. 
18 H. 6. 21. 

(a) Note; He ſhall net ſay Lepores ſuos, for 
he has not the real Property in them, but only 
a Property Cauſa Warrene, and only during the 
Time they are in the Warren. 3 H. 6. 55 

(% And he ſhall ſhew in his Count the 
certain Quantity (or Number) of the Things; 
but he ſhall not ſay pretio (or of what Value) 


Quære, 30 Ed. 3. 10. for it is only (Fugavit) 
in this Writ. | | 


(e) Note; He ſhall not have Treſpaſs for the 


Conies only. 43 Ed. 3. 24, 


And 


Ms, 66.40, 


Writ of Treſpaſs. 
And by this Writ: it appeareth, that he who hath the Land hath no Pro- 
perty in the Conies. And fo of a Park; H/herefore, &c. (a) be broke the Park 


S. 59, of him the ſaid A. at N. and in it, &c. chaſed, and took and carried away the 
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wild Beaſts. Or thus; Mperefore, &c. the Herbage of bim the aid A. at N. 
lately growing, or the Corn of him the ſaid A. at N. lately growing, to the Va- 
ſue of ten Pounds, <with certain Cattle he fed, (+) trod deten and conſumed, and 
other, & c. And he need not ſay in the Writ, J/berefore be broke the Cloſe, 
Kc. and the Herbage, &c. 

And there is another Form of Writ of Treſpaſs, Gf digging the Soil and B 
ow; rying away the Sea Coal. And another Form of Writ in the Regiſter, Of C 
his Herſe and Cattle arreſted without Cauſe, until he ſball make a Fine. 

And another Form, Of his Houſe broke and Timber carried away. _ 

And the Writ of Treſpaſs for Executors for Goods taken out of their Poſ- E. 
ſeſſion, which is ſuch: | 

The King, & c. If A. and B. Executors of the T eftament of fol ſhall make 
vou ſecure, &c. then put, &c. wherefore he took and carried away four Oven, , 
which were his the ſaid C. bs, of the Price of one hundred Shillings, found in the 
Cuſtody of them the ſaid Executors at N. and mowed the Corn of him the ſaid 
C. there growing, and took and carried away the ſame Corn, and other Goods and 
Chattels of the ſame C. found there in the Cuſtody of the ſame Executors, and 
other enormous Things to them did, to the delaying of the Execution of the Will 
ofore{1id, and againſt our Peace. 

And if an Abbot and his Monks break the Seal of any Writing which they 
have made to another Perſon, the Party ſhall have a Writ of Treſpaſs againſt 
them in ſuch Form: 

The King, &c. If A. ſball make you ſecure, &c. then put the Abbot of C. and 
I. and D. Co-Monks of the ſame Abbot, &c. wherefore, &c. a certain Writing of 
him the ſaid A. ſealed with the common Seal of the aforeſaid Houſe, by which the 
ſame Abbot and Convent were bound to the aforeſaid A. to find her in Victuals and 
Cloathing and in all her Neceſſaries, until the ſame Abbot and Convent ſhould marry 
Her the ſaid A. to ſome Man having twenty Pounds of Land or Rent, found at L. 

they maliciouſly broke, and other, &c. 
And alſo a Man may have a Writ of Treſpaſs for fiſhing i in his ſeveral Piſ- 
cary, and for cutting of his Graſs, and for plowing of his Land, or for ſhear- 
ing of his Sheep, and all in one Writ. 

And another Form of Writ for mowing of his Corn, and cutting of his 
Graſs, and felling of his Woods, and eating of his Cora and Paſtures, and all 
in one Writ. 


And alſo another Writ of Treſpaſs made unto Fe" a before (e) Cover- II 


ture, which is ſuch: 


If 
general Writ. 47 Ed. 3. 10. ad- 
judged. 

(5) And Note ; He has only a local Property, 
and it is void without a ſpecial Cuſtom to the 
contrary. If Beaſts of Chaſe or Foreſt go out of 
the Bounds of the Foreſt, he in whole Lands 


(a) Note; The Defendant ought to anſwer to 
the Breaking of the Park; as allo to the Driving 
or Chaſing. 20 H. 6. 37. Ves. 1. c. 20. and 

the Plaintiff ſhall recover for the entring into the 
Park, tho' the Defendant does not hunt, if he 
came for that or other ill Purpoſe. 5 H. 5. 1. 


9 H. ©. 2. 


Note; The Plaintiff ſnall not have Judgment 
2 to the Statute, if he does not bring a 
pecial Writ according to the Statute, and not a 


they are may Kill them, except a Hart pro- 
claimed. 7 H. 6. 36. 21 H. 7. 30. 43 Ed. 3. 8. 
(% Note; This Writ does not ſuppoſe a dun 


lola, 


Writ of Treſpaſs. 199 
If A. and B. bis Wife ſhall make you ſecure, &c. then put, &c. wherefere, &c. 
be broke a certain Cheſt of her the ſaid B. found at N. and took and carried away 
a certain Writing obligatery found in the ſame Cheſt, &c. and other, &c. to the 
_ great Damage of them the ſaid A. and B. and againſt our Peace. 

And another Writ in the Regiſter, Of taking away a Ship, and carrying away 
the Chattels. 

K And another Writ, Of Corn and Graſs of Vineyards Fed, &c. 
Writ, Of Corn and Graſs of Coppices fed, &c. 

L And another Writ, Of a Pool breken, thus; Wherefore, &c. he maliciouſly 
broke a certain Pool at R. by which the Water running from the ſame Pool over- 
flowed the Fiſh-pond of him the ſaid A. inſomuch, that by the Courſe of that Wa- 
ter and the Inundation aforeſaid, the Fiſh then being in the ſame Fiſh-pond to /be 
Value of one hundred Marks, iſſued thereout; and other, &c. 

By which it appeareth, that he ſhall have a Writ of Treſpaſs Vi ai, 
becauſe he cauſeth the Water to run out of his Pond, by which the Fiſh there 
go awa 

M And Sa is another Writ, De Kiwis abductis, and Goods and Chattels unto 
the Value of five Pounds and one hundred Shillings, of Money in 8 told, 
1videm invent” cepit, Sc. 

N And there is another Writ of Treſpaſs againſt thoſe who lie near the Plain- 
tiff's Houſe, and will not ſuffer his Servants to go into the Houſe, nor the 
Servants who are in the Houſe to come out thereof; and for taking and im- 
pounding his Cattle, and not ſuffering him to ſue a Replevin, Sc. And the 
Form of the Writ is ſuch: 

The King, &c. If, &c. put, &c. wherefore with Force and Arms they beſet the 
Houſe of him the ſaid A. at H. and his Men and Servants, being ont of the ſaid 
Houſe, would not permit to enter the ſame Houſe to do therein for the Service and 
Profit of him the ſaid A. and certain others his Men and Servants, being therein, 
would not permit to go out of the ſame Houſe to the Land of him the ſaia A. there 
zo till it, by which one hundred Acres of Land of him the ſaid A. remained un- $8, 
tilled, and the ſame A. for a long Time hath liſt the Profits of his Land aforeſaid, 
to the Value of twenty Pounds, and. his Service of the ſame Men and Servants ; 
and alſo impounded there the Beaſts of him the Jaid A. and detained them there 
zmpounded, not permitting them to be replevied to te ſame A. according to the 
Law and Cuſtom of our Kingdom; and other enormous Things to him did, &c. 

A + And there is another Writ of an' Houſe broke, and Priſoner taken away, 
thus: 

i berefore with Force and Arms they broke the Heuſe of bim the ſaid A. at N. 
in which the ſame A. (a) detained one H. of C. a Scot, taken by bim in Mar as 
his e until he ſhould be ſatisfied of one hundred Pounds, fer which the ſame 


And another 
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2. 
WO 


ſola, hen Eat 21 H. 6. 30. 7 H 7.2. 


Dyer 105. but if it be of a Battery of the Wife 
before the Coverture, the Bill or Writ ſhall be 


dum fola. See 22 A. 87. and the Verdict may 
find all Guiliy, where one only beats, c. 

(a) Note; If this Writ be Bona & Catalla, 
he may not count of one live Thing, asa Horſe, 
e. but ought to have a ſpecial Writ, 10 H. 6. 


« $2, yet ſhall not abate for Variance of the Count; 


fer Paſten. See 21 H. 6. 29: 
; os Catalla, and he counts of Pikes or 


Tenches, Horſes or Cows,. the Writ ſhall abate, 
for they ſhall be intended living: Therefore the 


Writ for theſe ought to be ſpecial, wiz. Eguos, 


Vaceas, He. 


Note; Where the Writ was de Bonis & Cato 
tis, it concluded ad Valenciam; as 3 Ed. quos 
Pretii, &c. 21 H. 6. 39. Dyer 121. 


If the Writ be 
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2 & 3P. & Kla. 
Dyer 121. 


st. 89. N. 


3 H. 4. 12. b. 
& infra H. 


count of more Fiſhes,; for the Word Piſeis is No- 
men colleftivum. 4 H. 5. 11. 


carried away him the ſaid H. and other enormous Things, &c. 


or ſuch like, is to lay, Ceperunt & abduxerunt; and for a dead Thing, to fay, 
Coperunt & aſportaver', Se. 


leaſe of all Actiens. 


come and break the Stocks, and let him out, he ſhall have an Action of Tref- 
. paſs, and the Form is, 


and Arms broke the Stacks aforeſaid, and took and led away him the ſaid S. 


Corn there lately 


to fill them up again, he ſhall have an Action of Treſpaſs in this Form: 


faid I. at S. to be brought from thence to S. and filled up that Tun with Sea 


digged, thus: 


| ing in his Fiſh-pool : One Writ is, Wherefore, 8c. he fiſhed in his Fiſheries, &c. 


Writ of Treſpa fs. 


Id. mode bis Ranſom with the aforeſaid A. for ſaving bis Life, and took end 


And note, That the Form of the Writ for a live Thing, as Horfes or Men, 


2 


And there is another Writ of Treſpaſs ; if.a Man take another and impriſon 
him until he make Oath that he will not trouble nor impriſon him for a Tret- 
paſs done to him before, or impriſon him until he hath made unto him a Re- 


And if a Man taketh his Villain and puts him into the Stocks, and others B 


IV herefore when he the ſaid R. took S. this Villain and Fugitive in his Shiner 
at K. and there put him in the Stocks to chaſtiſe him, as it was lawfil for him bo 
do, becauſe he was not juſtifiable to him the ſaid R. the aforeſaid, & c. with Force 


There is another Form of Writ, thus: Hherefore with Force and Arms, &c. E 
be filled a certain Ditch in L. with Earth and Mud, that the Water iſſuing from 
the Ditch aforeſaid overflowed the Corn of him the 2 W. being in Sheaves in 
his Barn there, by which his Corn aforeſaid, io the Value of one hundred Shillings, 
2vas putriſied, and plucked up by the Roots his Trees there lately growing, to rhe 
J. wt of forty Shillings, and with certain Beaſts fed, trod down and conſumed his 
growing, to the Value of forty Shillings, &c. 

And by the firſt of theſe Writs appeareth, that that is an Action of Treſ- 
paſs upon the Caſe, and the Reſidue a common Action of Treſpaſs. 

And if a Man draw Wine out of the Veſſels, and put Water in the fame I 


Wherefore with Force and Arms, &c. he drew out fixty Flagons of à certain Tun of 
Wine of him the ſaid A. of the Price of four Pounds, put in the Ship of the afore- 


Water, fo that the Reſidue of the Wine aforeſaid became corrupted, and wholly 
periſhed ; and other, &c. 
And another Writ of the F iſh of his Piſcary, and Herb fed up, and Land G 


Therefore with Force, &c. be filed in the free Fiſhery of him the ſaid A. at 
N. and cut down his Graſs there lately growing, and likewiſe dug in his Land 
there, and took and carried away the Earth there caſt up, and the aforeſaid Graſs 
and the Fiſh (a) of the Fiſhery aforeſaid, to the Value of one hundred Shillings, &c. 

(4) And it appeareth here, that there are divers Manners of Forms of fiſh- II 


(a) Though the Writ be P:/zem, he may 17 Ed. 4.6. 18 Ed. 4. 4. 10 H. 7. 24, 27. and 


(6) Note; In Treſpaſs for fiſhing in his ſeveral 
Fiſhery, liberum Tenementum is a good Plea, but 
he cannot conclude Judgment # Ao without 
Title ſhewn. For in Treſpaſs the Thing itſelf 
is not in Demand, as it is in Aſſiſe, or 2uod 
permittat. 24 H. 6. 43. 


8 


20 H. 6. go. See 


yet he cannot have a ſeveral Piſcary in another's 


Soil, as well as a free Piſcary by a ſpecia! Title. 
7 H. 7. 13. 20 H. 6. 4. 

Alſo Note, That he who has Jiberam Piſcariam 
may have Treſpaſs againſt a Stranger; for he has 
more than Common of Piſcary. 


7 H. 7. 43. 
Another 


17 Ed. 4. 7. 


only, &c. 


Writ of Treſpats ifs 


Another Writ is, Wherefore, &c. be fiſhed in the ſeveral . "Yfpery of bim the ſaid 
And the third Writ is as before, Wherefore be Meta in the free Fiſhery 


A. He. 


of him the ſaid A. at N. Sc. 


1201 


And a Man ſhall have a Writ of Treſpaſs for breaking of his Houſe, and Sup:a 87. «+. 
cutting of his Trees, and for fiſhing in his Ponds, and for taking of his 39 Ed. 3. 20. 
Goods and Chattels, and for taking of his Plough-cattle, and impounding of 
them, and for taking of his Doves out of his Dove- houſe ;z- and the Form is 


* WER? 
Wherefore, &c. he broke the Honſes of him the ſaid A. at N. and cut down hi; 
Trees there lately growing, and fiſhed in his Fiſh-pouds there, and took and carried 


oxvay the Fiſh thereof and the Trees aforeſaid, and there tock and Impounded his 
Beaſts of his Plough, and detained them ſo long Time impounded, that forty Acre: 


of Land of the ſame A. for a great while remained untilled, and tock and carried 


away the Doves of his Dove-cote there, with Nets and other Engines, whereby 
ihe ſome A. wholly left a Flight of his Dovercete; and other, &c. 
And by this Writ it (2 appeareth, that a Man ſhall have an Action of 'Trel- Sg, Pati» 
aſs for taking of his Plough-cattle, and ſhall join the ſame in a common 
Action of Tretpaſs with other Treſpaſſes; and alſo that he ſhall have an Ac- 


tion for taking of his Doves. | 
And a Man may have a Writ Of his Cloſe broke, and of his Corn in Sheoves, 


and Hay, to the Value of one hundred Shillings, fed, &c. or of cating of his Hay © 


Or, Wherefore he mowed down and carried away the Reed of him: the 
ſaid R. to the Value of one hundred Shillings, at N. lately 


YOWINg. 


in 'Preipat- 


Defos; 102 NT as 


\£ i 3 Wh 
e 51989 Ind 
K * Oe I ing 


juſtiged, and 
pleaded Not 
guilty to ano: 
ther, and the 
Jury found 
one Iſſue, and 


L Another, Wherefore, &c. he broke the Mill-fone of him the ſaid Prior, of the taxed Dama- 
Price of forty Shillings, at N. and the Goods and Chattels, &c. | 

M And by this it appeareth, that if it be a live Thing or dead Thing for 
which the Action is brought, it is not material whether he ſay, of the Price, x Ay z Ma. 


&c. or to the Value, &c. (6). 


And another Writ of a Mill-pool broken in two Towns, thus : 


Wherefore, 8c. he broke the Mill. pool of him the ſaid R. of B. at R. and S. by 


which the Water of the ſame Pool wholly run out, and he the ſaid N. loft the Pro- 


Chattels, &c. 


fit of bis Mill aforeſaid, to the Value of one hundred Shillings; and his Goods and 


N And another Writ, Of fat and Chattels burnt. 


(a) See per Hauff. If a Writ of Treſpaſs be 


ad walenc, c. the Plaintiff ſha!l recover the 


Value of the Goods, and the jury ſhall be 
charged to inquire of the Value; and therefore 
it is a good Plea to ſay that the Plaintiff is poſ- 
ſeſſed of the Beaſts; for the Writ ought to be, 
that the Deſendant had taken and detained his 
Beaſts Sine Cauſa rationabili, per Hanf. ſed 


_ Cup contr', and that it ſhall be given in Evi- 


dence, that the Plaintiff is ſeiſed of the Goods 
in Mitigation of the Damages, 11 H. 4. 24, 25. 


and agreeing with this Opinion of Culp. that 


O And another Writ, Of his Sheep ſhorn and the Wool carried away. 


the Plaintiff ſhall have a general Writ, and that 
It ſhall not abate, but the Matter be given in 
Evidence. See i f. 8. 7. 12 H. 6: Gy 
198.6. „% 218.6. 15-75 H 6. 27 
Treſpaſs grare quinque Boves apud D. cepit I Fa 
gavit & imparcavit, &c. per quad tt; de bows? 
pretii 5 l. fame interierunt, & ali; deterinat! 
ſunt ad dampnum, Cc. and it was abated, be- 
cauſe the Value of all the Beaſts was not ſhewr : 
contra if it had been PR & imparcevit, but 
not cepit. 1 H. 5. 

6) See 2 H. 4. vm per Markham. 


D d 


ges intirely. 
22 Eliz. 
Dyer 369. 


Dyer 22 
17 Ed. 3. ae. 


„ q > . _ 
FFP 


—̃ — — : — 
a 55 — - 
ellos — 1 Ae 2 4 = Aa — 
— 1 on Meh 3 = - = 3 Fu q — : ax; 
ob pet * VE. ub „ ee P, 8 r 2 5 775 * | 2 9 LA 
En . "RA c 1 _ 


** 4 — 
* 


_ 
AR 


— - - A + $34 >» v * — — IG y wow 2 . — 
— PIES SES rt Rb io on WIL ith tn Conn heb Rs 


7 . - pA — 
» mage, ry D - „ 92 
—B P he A PI 


— uy 4 — 1 1 * — — * — — , - . -£ — * 
8 4 —— — hon —_— a 


9 5 
Tx 


202 
1 *9. 3 


| See Ol, K. 


them in another Place, until he hath _ a Fine. 


mall have an Action of Treſpaſs for breaking, up the Stocks, and for ſetting. 


carried away the Goods (b) and Chattels of the aforeſaid Hoſpital, to the Value of 


and with certain Beaſt fed, trod down and conſumed the Corn of the Houſe and 


aforeſaid, to the Value of one bundred Shillings, there. found, and other, &c. (c). 


Writ of Treſpaſs. 
And another for:taking him.and impriſoning him in one Place, and from thence 


carrying of him to Priſon in another Place, and there detaining him in Priſon, 
And. another Writ for taking of. his Sheep in one Place,. and impounding of A: 


And another Writ for. breaking of his Sluices, in ſucii Manner: B: 
WWherefore,. &c. they broke the  luice of the Mill. pool of him the ſaid Abbat, 
and his Park there at S. and in it, without Licence, &c. and (a) his Trees, &c, 
and in his ſeveral Fiſhery, &c. and took the Fiſh thereof and the Trees afcreſaid, 
to the Value of one hundred Shillings, and alſo the wild Beaſts of the ſaid Park. 
Another Writ,. }herefore with Force and Arms, &c. he broke the Sluices of 
bim the ſaid A. beyond the Ditch of N. for the Safety of his Lands at C. and cut 
the Timber thereof, to the Value of one hundred Shillings, into ſmall Pieces, ſo 
that by ſuch Breaking, the Lands and. Meadows of him the ſaid A. were there 
over flowed, and the ſame A. wholly loft the Profit of the Lands and Meadows 
aforeſaid, to the Value 1008. and other, &c. 
And another Writ: If a Man doth impriſon his Villain, and ſet him in the D 
Stocks for ſome Offence, and another Man doth ſet him at large, the Lord 


his Villain at large. 

And another Writ: If a Man be riding on the Way, and another Man ſtri- E 
keth his Horſe, by which the Rider falleth and is hurt; he which is caſt off 
his Horſe ſhall have Treſpaſs againſt the other. 

And another Writ for putting out another Man's Eye, thus: IWherefore with F 
Force and Arms he. thruſt ont the right Eye of him the ſaid W. at N. and other, & c. 
 Andithe Maſter of an Hoſpital ſhall. have an Action of Treſpaſs: fer taking G 
of Goods in the Time of his Predeceſſor; and the Form of the Writ is ſuch + 
The King, &c. If W. of S. Maſter of the Hoſpital of Saint Michael of C. ſhall 
make you ſecure, &c. then put, &c. wherefore with Force and Arms be took and. 


one hundred Shillings, found at R. in the Time of I. of C. lately Maſter of the 
Hoſpital aforeſaid,. Predeceſſor of the. aforeſaid Maſter. 

And the like Writ for an Abbot or Prior, and in the End of the Writ he H 
thall ſay, To the Prejudice. of the Houſe and Church. of bim the ſaid Abbot. And 
ſo it ſeemeth.,it ſhall.be in the End of the Writ for an Hoſpital. 

And another Writ for an Abbot, thus: Hherefore with Force and Arms be 
broke the Gates and Houfes of the Houſe and Church of him the ſaid Abbot at L. 


Church aforeſaid, in the Time of the Abbot aforeſaid, there growing, to. the Value, 
&c. and took, &c. the Goods and Chattels of the ſame Houſe and Church in the Time 


(a): See for Juſtification in Treſpaſs de arborit' 


fats, 13 H. 7. 9. And note; If he juſtifies the 


Cutting, he ſhall not anſwer the Carrying 
away ; for if he did not cut them, the Writ 
ought to be Qare bona Lf catalla cepit. 33 H. 
5. 12. Kelw. 114. 10 H. 4. 1. 5 H. 5. 8. 

(% Note Præ dict hoſpitalis, but not fo ge 
Cuſod & Ecilefia. g H. 6. 2g. Vel pred' I. 
ar if the Predece ſſor himſelf had breught the 


W'rit, it ſhould be bona & catalla ipſius I. Ste 


accordant 18 Ed 2. 3. 47 Ed. 3. 23. 9 Ed. 
4. 33. and ſo of a Replevin brought at Common 
Law. 16 Ed. 3. Treſpaſs 211. And ſoit is of 


Waſte ad exheredationem Domus & Fcclęfiæ de 


B. See 7 H. 6. 18. 


(c) But when ſuch. Treſpaſs is done to the 


Predeceſſor. 
contra 2 H. 4. 
& . de B. See 18 Ed. 2 Peſtaſi 237. 


And 


See 13 Ed. 4. 16. 4 Ed. 4. 8. 


4. the Writ being arbores Domus 


5 . _ 
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1 And another Writ for a Treſpaſs done in the Time of Vacation of an Abby 
or Hoſpital z }/herefore with Force and Arms he took and carried away the Goods 
and Chattels of the Houſe and Church of the Abbot of C. (a) in the Time of the 
Vacation of the Abby nk to the Value of one hundred Shillings, frund at L. 
&c. and other, &c. to the Prejudice, &c, and againſt the Peace, &c. 

K And another Writ of Treſpaſs, Wherefore with Force and Arms he entered the And 86, * > 
Warren of him the ſaid A. at C. and chaſed in it, &c. and likewiſe entered his 
Mood there, and three young ones of his Hawks neftling in the ſame Woed, of the | 
Price of twenty Shillings, and other his Goods and Chattels, to the Value of one 

 kunadred Shillings, there found, and alſo Hares, Conies and Partridges in the War- 
ren took, &c. 

L (8) And another Writ of Treſpaſs ; Wherefore with Force and Arms be chaſed 
one hundred Sheep of him the ſaid A. found at T. with certain Dogs, inciting 
thoſe Dogs to bite the Sheep aforeſaid, inſomuch that by the chaſing and viting by: 
the Dogs aforeſaid the ſaid Sheep were much worſe, and a great Part of the 
Births of thoſe Sheep made abortive, and made an Aſſault upon T. bis Servant 
there, &c. by which, &c, 

And 3 Writ, Of Swine chaſed, ſo that they died, &c. 

And it a Man do incite or procure his Dog to bite any Man, he ſhall have 

an Action of Treſpaſs far the ſame. 

M And it a Man M a Ditch with Mud and Earth, which had uſed to be a Ant, 89, B 
Watercourſe, for which another Man's Land is drowned, Sc. he ſhall have a 
Writ of Treſpaſs; Wherefore with Force and Arms he filled a certain Ditch at 
T. through <which à certain Water runs there, with Earth and Mud, inſomuch 
that the Water being hindered of its ancient Courſe, overflowed twenty Acres of 
Land of him the ſaid A. there ſowed with divers Kinds of Grain, by which he the 
ſaid A. wholly loſt the Profit of his Land aforeſaid, and other Wrongs, &c. 

N And if a Man diſtrain Cattle, and carrieth them into unknown Places, the 
Party ſhall have an Action of Treſpaſs Quare vi & armis for the diſtraining of 
them; and the Writ is ſuch: 

IWherefore with Force and Arms he took the Beaſts of him the ſaid A. at N. and 
chaſed them to Places unknown, ſo that thoſe Beaſts could not be found to be replevied 

to him the ſaid A. according to the Law and Cuſtom of our Realm; and other, & c. 

O There are divers Writs of Treſpaſs founded upon Statutes, whereof ſome 

do follow (c). 

The King, &c. If A. Sc. then attach B. Gc. that he be before us, &c. to an- 
ſwer the aforeſaid A. wherefore with Force and Arms he raviſhed C. the Wife of 
the aforeſaid A. at N. and carried her away; with the Goods and Chattels of the 
aforeſaid A. to the Value of one hundred Marks, and yet detains her from bim; and 
other, &c. to the great Damage, &c. (d) againſt the Form of the Statute in ſuch 
Caſe provided, &c. Witneſs, &c. 
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(a) See when on a Vacation by Depoſuion, (e) Note; The Action is to commence with 
in the Time of Ed. 1. Tre/ſpa/i 242. the Biſhop an Attachment, and not with a Pore per wadio;. 
ſhall not puniſh Treſpaſs on the Temporalties, 14 H. 6. 2. See the Stat. of He. 2. c. 38. 
but the King, 38 Ed. 3. 30. Viae accordant (4) Note; The Party ſhall! not have the Pu- 
39 Ed. 3. 19. niſhment enjoined by the Stat, but where he is 

(5) If my Dog kills your Sheep, and I freſhly ſued by a Writ that wakes mention of the Sta- 
aſter the Fact tender you the Dog you are wich- tute. 9 H. 6. 2. ide jira A. 


Out e. 7 Ed. 3. Barr, 290. | 
D d 2 | Another 


204 
Ant. 69. I. 


L 90. 


2 


faid A. at N. 


Nrit wo, Treſpaſs 


Another Writ; [Therefore with Force and Arms he loch the Beaſts of im the 1 


1- your 


County, and chaſed them from that County into the Conncy 
of Kent, and impounded and there detained them impounded, contrary to the Law 
(a) and Cuſtom of bur Realm and againſt our Peace: 


And have there, &c. 


Another Writ of Treſpaſs, (4) that Diſtreſſes, c. be not out of the Fee, or A 


in the King's Way, thus: 
he be, &c. be -fore, &c. to 


againſt our Peace, &c. And have, &c. 


(a) Note; This Writ lies againſt a Lord. 
3 Ed. 3. 5. adjudged. But if 4. holds an Acre, 
Sc. in one County of a Manor in another 
County, the Lord may diſtrain in the faid Acre, 
and carry the Diſtreſs info the. other County. 
1 F. 6. 3. per 258 22 EA 4. 11. -Quere, 
18 H 7. Kel. 14 Ed. 3. Barr. 275. 

Note; In 1 reſpal 'B a. Diltreſs' taken and 
driven id another County againſt 4. and B. 
A. pleads. Not guilty, and B. ſays that he is 
Baill of J. S. of whom the Plaintiff holds, &c. 
And for Services arreat he diſtrained, 


without doing any Thing againſt, the Peace, 
15 tencers to aver his Plea. And reſolved, 
'F hat tie Letendant here need not malte an 


1 for he ſhall not make a Return here, 


for the Writ does not command the Sheriff to 
make Deliverance. 2. That the Iſſue ſhall be 
tried in the County where the Taking was, and 
not where. the Driving is ſuppoſeu, for chere 
they cannot take Conulance, whether they 


were the ſame Beaſts that were taken in the 
other County. F. 13 Ed. 3. 


If A. ſhall make you ſecure, & c. then put, & c. that 
ſhew wherefore, ſeeing that it is provided by the Common 
Council of our Realm, that none may make Diſtreſſes out of his Fee for ay Cauſe 
whatſoever, neither in the (c) King's Way or common Street, except thoſe havins 
fpecial Authority fer this Purpoſe of us and our Miniſters, the aforeſaid 5. who 15 
not our Miniſter, as it is ſaid, out of his Fee at N. the Beaſts of him the) ſaid A. 
contrary to the Form of the Proviſion aforeſaid, &c. And have, &c. 
in the Highway, thus: The Beaſts or (d) Goods and Chattels of him the ſaid A. 
in the King's Way took and impounded, and yet (e) detains them impounded againſt the 
Law and Cuſtom of our Realm, &c. and againſt our Peace. 
tained the Beaſts aforeſaid a long Time impounded, againſt the Law, & c. and 
And in the mean time cauſe thoſe Beaſts 
to be delivered ſo him the ſaid A. Witneſs, &c. 

Another Writ of Treſpaſs againſt him who. diſtraineth a Man by (J) his B 
Plough-cattle, or by his Sheep: "To ſhew wherefore, ſeeing that it is appointed 
for the common Profit of our Realm, that no Man of the ſame Realm may be di- 
ftrained by the Beaſts of his Plough, or by his Sheep, for our or another's Debt, or 
on other Occaſion whatſoever, by our or another's Bailiffs or Miniſters, ſo long as 
he hath other Beaſts by which reaſonable Diſtreſs may be made 
thoſe Debts, except only thoſe Beaſts which are found doing 
happen to be impounded according to the Law and Cuſtom of our Realm; the afore- 
faid W. (g) took and impounded. the Heep * 5b. WOE A. at N, or the Beaſts 


except by a ſpecial Writ founded on the Statute 


Party makes a. Fine to the. King. 


Amercement in a Leet. 
and drove / 
into another Place within the fame County, 


Oberwiſe 


Or thus: And de- 


wo him for levying 
amage to any one 


of 


% Bat nas v Phe Phety --aplarell; ſhall nö 
have Advantage of the Statute of Mar/b. c. 35. 


and not by a general Writ of 'Treſpaſs. 43 E00 
3. 30. Temp Ed. 1. Avotwry'130. 11 R: 2. 
Avpwiyl87.) 4Hi 6. 2: pen Bab. contr, Martyn, 
9 H. 6. 2. Ratio becauſe in a ſpecial Writ the 
8 Co. 60. 
Beecher. 
(c) One may diſtrain in wi Regia for an 
Temp. B. 1. Ly 
232. 19 Ed. 2. ibid. 221, 223. 
(4) Without ſaying pretii in the Writ, but it 
muſt be in the Count. 19 EA. z. Br: ef 842. 
Note the Reaſon, becauſe they are taken noming. 
di frrictionts, and fee there contra pacem omitted. 
le) See 39 Ed. 3. 20. Detinuit guouſque — 
ga, held good. 
/) See this Writ lies where the Rent is ar- 
rear. Temp. Ed 1. Awvowry 230, 
(g) Note; The Writ lies between Lord and 
Tenant, and although the Tenant pays his Rent 
and has Deliverance, he ſhall have this Writ. 
18 Ed, 2. Adion ſur Stat. 35, And note; if 
at 


—— 


Hrit of Treſpaſs. 


„ Him the faid A. of mis Plough at N. n the Fer 1 F190 BY atute ere id, | 
and yet detains them tpere impouudod 2gainſs the Law and Cu ji CC; 
the Peace, &c. Aud have, &c. Aud in the in e Beaſts to be de- 

vered to him the ſaid A. Iitneſs, &c. 

And ſo note, that in this Writ of Treſpaſs the Sheriff ſhall make Delive- 
rance unto the Party, as he ſhall do upon a Replevin: And if the Par ty hath 
the Beaſts delivered unto him before the Writ ſued, then this Clauſe, Cate 
thoſe Beaſts in the mean time to be delivered to him the ſaid A. ſhall not be in the 

Writ. | | | 
Arother Writ: If a Man doth take the Oxen or Carts of another, or other 

Things, as Barges or Ships to carry Goods, againſt the Will of the Owner, 

then be ſhall have ſuch Writ: 

The King to the Sheriff, &c. V &c. put, &c. to fhew. Herefore, ſeeing that 

in the Statute lately made at Weſtminſter, among ft other Things it is contained, 

that none take Horſes, Oxen, Wains, Carts, Ships and Boats for Carriage, againſt 
the Mail of bim whoſe Goods they are, the aforeſaid B. and D. with Ferce and 

Arms took, and for a long Time detained, a certain Cart and four Horſes for Car- 

ringe of the aforeſaid A. found at N. againſt the Will of him the ſaid A. and 

other Wrongs, &c. to the great Damage, &Cc. and contrary to the Form of the 
Statute oforeſaid and againſt our Peace: And have there, &C. 

D Executors ſhall have ſuch. Writ of Treſpaſs for Goods and ee taken 
in the Life of the Teſtator. 

E, And if a Man do diſtrain out of his Fee, he who is diſtrained ſhall have 
an Action of Treſpaſs againſt him; and in the End of the Writ there ſhall be 
this Clauſe, And cauſe thoſe Beaſts. in the mean time to be delivered to him the 
ſaid A. Sc. And by that Writ the Sheriff ſhall deliver the Cattle to the Party, 
as in a Replevin. 

F If a Man caſt any Thing upon the Feet of another, by which he is hurt, he 
ſhall have an Action of Treſpaſs for the ſame. 

S lf a Man take a Canon or Monk out of the Monaſtery, the Abbot or Prior 
ſhall have an Action of Treſpaſs thereupon, thus: 

Wherefore with Force and Arms be broke a certain Houſe within the Pricry of 
B. which is a Cell of the ſame Abbot, wherein Friar I. Canon of the ſame Abbot, 
was put for an Offence 3 the Rule of his Order, into which he fell, io be 
chaſtiſed according to the Rule of the ſaid Order, and.took and led away the afore- 
ſaid I. and other, & e. Or thus: Wherefore, &c. he broke the Cloſe of him the. 
ſaid Abbot at L. and Friar W. of L. Canon, &c. who was detained in Priſon 
within the Cloſe aforeſaid, to be chaſtiſed according to the Rule of his Orger, drew 
out and led away from the ſame Priſon z and. other, &c. Bt 


_ 


U 
aid at (ifs 


EAN T. me Ca. 1 


1. 


at the Time he takes the Diſtreſs; he cannot Count may be general as the Writ is, wiz. con- 


find other Diſtreſs, but only Sheep, &c. altho' 


he could (not) have diſtrained before the Diſtreſs 
is cognizable, (wiz. If he hath a Seigniory, Qc. 
and fo cauſe to diſtrain) whereupon they were at 
Iſſue, whether he could find ſufficient Diſtreſs * on 
the Tenements, 


3 


29 Ed. 3. 17. But note; The 


tra formam Statuti, and need not alledge that 
nulla alia rationabilis Diftrictio inwveniri potuit, 


bat that ſhall come on the other Side, and it is 


ſupplied by the contra formam Statuti. 
312. 


Dyer 


(a) And. 


Wwe Writ of Ti 72 


(2) And a Man ſhall have an Action of Treſpaſs for taking his Son and Heir, K 
or his Daughter and Heir, and marrying her; and the Writ is ſuch: 

12 II. 4. 16. VF R. ſhall make you ſecure, &c. then put, &c, W. and B. that they be, &. 
toberefore with Force, &c. they raviſbed, married and led away John or Joan (as 
the Caſe is) Son or Daughter and Heir of the aforeſaid R. found at I. and other, 
&c. (b). 

is the King ſhall have an Action of Treſpaſs for taking of his Goods 1 
and the Writ is ſuch: 

Wherefore with Force and Arms our Goods and Chattels, ts the Value if, &c. 
ond other Injuries there committed, in Contempt and to the great Damage of 1, 
&c. and againſt our Peace. 

And for ſuch Treſpaſs done upon the Soil and Poſſeſſion of the King, the 
Uſe is for to have an Information of {ntrufion for the King in the Exchequer, 
and the Defendant there to anſwer it. And when he appeareth in the Exche- 
quer, the Courſe is there to bind him in Recognizance at his Peril to leave the 
Poſſeſſion to the King; and yet it ſeemeth the King may have an Action of 

| Treſpaſs, Wherefore he broke the Cloſe, &c. and fed up the Herbage, &c. and 
cut the Trees, Ro. 

And there are other Writs of Treſpaſs, Wherefore they broke the Hedges and K 
Ditches of him the ſaid A. Sc. 

And another Writ for digging in his Land, and for putting of Lime and 

Hemp in the Ditches, by which the Water is corrupted ; and the Writ is, 
L 91. ] Wherefore, &c. he digged in the ſeveral Soil of bim the ſaid A. at N. and the 
Earth caſt from thence threw into his Ditches there, and put Lime and Hemp in 
the ſame Ditches, by which the Water being in the Ditches became ſo infected by 
the Corruption of the Lime and Hemp aforejaid, that the Fiſh in the ſame Ditches 
to the Value of, &c. died; and other, &c. 

And another Writ of Treſpaſs for afſaulting a Man in his Houſe, and lying A 
in wait for him, until he make Oath that he will not bring any Action againſt 
him, &c. and the Writ is ſuch: 

Wherefore upon him the ſaid I. c. and purſued him the ſaid 1. into a certain 
Houſe, to which he there fled for ſaving his Life, and beſieged him therein for a 
long Time, and detained him ſo beſieged until he made his Corporal Oath, that he 
«would not move any Action againſt him, &c. 457 e of the Treſpaſs aforeſaid, 
or for any other Matter whatſoever, &c. 


_ 


(a) The Declaration may be de : 725 Cuſto- fant was jll kept, the Uncle takes him, and re- 
diæ, as well as de rapiu heredis, Im. 75, tires to the Father, when he ſhall not be puniſh- 
Banfield verſus Hutchin;, Alſo it may be with- ed for this Taking. And Noe he is 8 
* ſaying cejus Maritagium ad ipſum pertinet. Heir in the Life of the Father, 31 Ea. 

2 H. 4. 16. contr. z2 Ed. 3. Gard. 329. Breu. 3 27. 

"= 21 H. 6. 15, the Father commits his Son () And he ſhall recover the Value of the 
of the Age of one Year to a Nurſe, and goes Marriage, 12 F. 4. 16, And Nets 3 Cre. 55. 
put of the Country, and it is reported about the Gray and 7efftries's Caſe, See 5 AN. 35. 
Country that he is dead; and for that the In- 24 Hl. 6, 24, Dyer 304. Poſt. On F. 143. K. 


And 


Writ of Treſpaſs. 


B And if a Man have Waif and Stray within his Manor by Preſcription, and 40 Ed 3. 10 


another Man taketh the Waif or Stray out of the Manor, Sc. he who hath 
the Manor ſhall} have an Action of Treſpaſs for them, &c. and that without 
any Seizure of them before (a). 

C And it a Man take another Man and impriſon him, and compel him to 
make to him a Statute-merchant,. or a Releaſe, or an Acquittance, he ſhall 
have an Action of Treſpaſs for the ſame, and the Writ ſhall recite the Mat- 

ter, and the detaining in Priſon of him, quouſque, Sc. 

D If a Man have a Wreck by Preſcription, or by the King's (5) Grant, Sc. 
if Goods be wrecked upon his Lands, and another taketh them away, he who 
hath the Wreck ſhall have an Action of Treſpaſs, (c) Quare vi & armis, for 
thus taking, without Seizure thereof before; and the Writ is ſuch : 


To ſhew wherefore, ſeeing that the ſaid Th. is Lord of the Manor of Eſton 


Bavent, and ought to bave there, and he and his Anceſtors, Lords of the Manor 
aforeſaid, from Time out of Mind hitherto have been accuſtomed to have Wreck of 
the Sea within the Precinct of the Manor aforeſaid, the aforefaid Joice and Ro- 
bert with Force and Arms took and. carried. away Goods and Chattels to the Value 
of one hundred Shillings, caſt upon the Land at S. within. the Precintt of the ſame 
Manor, which ought to belong to him the ſaid Th. as Wreck, &c. Or thus: 
Tien Pounds in Money, &c. Or, Wherefore, ſeeing that. by Charter, &c. ought to 
have, &c. WE re a 1 
E If a Man fend his Servant to apprehend his Villain, and to bring him unto 
him, and the Servant apprehendeth the Villain, and in bringing him unto his 
Maſter another reſcueth him from the Servant, and lets him go at large; the 


| Maſter ſhall have an Action of Treſpaſs for this Reſcous, and not the Servant, 


for the Wrong is Gone unto the Maſter, Sc. 
F If an Abbot or other Man hath a Hundred, and hath all Felons Goods 


within the Hundred, if any. Felon within the Hundred be attainted, and the 


Sheriff taketh the Goods of the Felon within the Hundred, he wiv hath the 
Hundred, and ſuch Liberty, ſhall have an Action of Treſpaſs againſt the 


Sheriff for the Goods which the Sheriff took, and the ſame ſhall be Quare vi 


& armis, SW. 
G (d) And if an Abbot or other Perſon ought to have Toll in any Place, and 
ſendeth his Servant to take the Toll, and another doth diſturb his Servant to 


take the Toll; the Abbot, or he who ought: to have the Toll, ſhall have a 


general Action of Treſpaſs, Quare vi & armis they did aſſault his Servant, and 
diſturbed him to take the Toll. And the Writ is ſuch : 


(a) See 43 EA 3. 8. 10 H. 6. 11. And (e) See the like Writ maintained without 
Note Dyer 338. A Waif happens in one Fran- Title made, (And Note there it is an Action on 
chiie, and eſcapes into another Franchiſe before the Caſe.) 13 Ed. 3. Brief 647. 

Seizure, the ſecond Lord ſhall have it, for the (4) But Note; In this Cale it ſeems, that the 
Propenty is not changed beiore the Seizare, by Name of the Buyer, as alfo of the Thing fold, 
the better Opinion. 12 H. 8. 10. See 33 H. 8. for which the Toll is due, ought to be ſhewn in 
Eftray 11 7 Za. 4. 10. | the County. Quere, 9 H. 6. 45. 

(5) That it is fo in the King's Caſe, ſee * | 

IWherefore,. 
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208 Nit of Treſpaſs. 
Il herefore, ſeeing that the ſame Abbot, by the Charters of our Progenitors fois. 
faid, formerly Rings of England, bought to have Toll of Things jet to Sale at tht 
70 'n of S. coming there, they the {aid R. and I. with Force and Arms made an 
[fault upon 8. the Servant of him the ſaid Abbot, by him deputed to collect ſuch 
7 ll in the Teton aforeſaid, and hindered him, ſo that he could not collect and re- 
5 ve ſuch Toll, and took from the ſaid S. certain Chattels there taken and attached 
Him the faid S. in ihe Name of a Diſtreſs for ſuch J. oll, whereby the ſaid Abbut 
os fer a long Time loſs the Profits coming of ſuch Toll; and other, &c. 
And fo it a Man ought to have Toll in a Fair, Ge. and his Servants are I} 
diſturbed to gather the ſame, he ſhall have the like Action for Aſſault (a) of 
his Servants, "and: for the Loſs of their Service, and for the Diſturbance made 
. unto them, and for loſing the Profit of his Toll, and all in one Writ. 
And if a Man have a Fold in common with two other Men, and the onc 
do diſturb him to ſet up his Clays and Pales, and break them, he ſhall have 
an Action of Treſpaſs againſt them in this Form, Quare vi & armis, thus: 
If the Prioreſs of T. ſhall make you ſecure, &c. then put, &c. E. Sc. to ſhew 
 wherefore, ſeeing that the ſame Prioreſs ought to have a certain Fold at F. together 
with the aforeſaid E. and M. of B. and fhe the ſaid Prioreſs and her Predeceſſc; 
from Time out of Mind always hitherto have been accuſtomed to have ſuch Held 
_ wwith* the aforeſaid E. and M. and their Anceſtors ; the aforeſaid E. with Force 
aud Arms broke the Clays and Pales of the ſaid Prioreſs in the Fold of them the 
ſaid Prioreſs, E. and M. at the ſaid Town of F. lately erected and placed, and 
hindered her the ſaid Prioreſs, ſo that fhe could not put her Clays and Pales in the 
Fold aforeſaid, as Piongers to her, er partake any Profit of the ſaid Fold; and 
other, &c. 


A Man ſhall have an Action of Treſpaſs for taking of his Apprentice, or 1 
for taking of his Servant. 

) And the Churchwardens ſhall have an Action of Treſpaſs for taking the 
Goods of the Church, either in their own Time, or in the Time of their Pre- 
deceſſors. 

(c) And a Man may have an Action of Treſpaſs for breaking of his Houſe I. 
or Cloſe, and alledge a Continuance of the Treſpaſs, and of the Breaking 


thereof, 


21 H. 6. 31. 


to be his Servant, 
County, and ſerves C. A. before any Requeſt or 


have Treſpaſs againſt him, 21 H. 6. 


traverſable. 


(a) Note; Treſpaſs for beating his Servant, 
per quod Serwitium amiſit, lies although he was 
not retained, but ſerved only at Will. 11 H. 4. 
2. per Hull accordant, And ſo if A. retains B. 
who departs into another 


C. ſhall 
9. and 
recover Damages, having Regard to the Loſs of 
the Service, 22 4/7. 76. and the Retainer is 
11 H. 6. 30. | 

(% Note; They are the Goods of the Pariſh- 
ioners, and therefore in a #7” facr' againſt a Par- 
ſon de bonis Eccliſiaſticis, if the Sheriff delivers 
the Goods of the Church in Execution, Treſ— 
-paſs lies by the Churchwardens. 8 H. 5. 4. 
But an Action cannot inure to them in Sueceſſion. 


Seizure, cannot beat B. and if he does, 


Dyer 48. An Indifiment for Lakin the 


Church, and taking the Goods of the Pariſhio- 


ners. Dyer 99. 
(e) In Treſpaſs with a Continuands from ſech 
a Day to the Day of ſuing the Writ, the Defen- 
dant ſays, that J. was ſeiſed and infeoffed him, 
and that ſo he was ſeiſed, till the Plaintiff by 
Colour entered, upon whom he the Defendant 
entered; the Plaintiff makes Title that C. was 
ſeiſed and infeoffed him, and that he was ſo 
ſejſed, till he was diſſeiſed by the Defendant, 
abſque hoc, that A. infeoffed him; and it was 
Wund for the Plaintiff, and it was moved in Ar- 
reſt of Judgment, that the Plaintiff had abated 
his own Writ ; for ſeeing he had ſhewn that the 
Defendant diſſeiſed him, and had*not ſhewn any 
Re entry 
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Writ of Treſpaſs. 209 
thereof, from ſuch a Day unto ſuch a Day; as well as he may have for 
treading of his Graſs or cutting of his Corn, Sc. (a). 
M The Ordinary ſhall have an Action of Treſpaſs for thoſe Goods which he [ 92. 
hath to adminiſter as Ordinary; where a Man dieth inteſtate, and the Goods 
are taken out of his Poſſeſſion, he ſhall have an Action of Treſpaſs for the 
taking thereof. But he ſhall not have an Action of Treſpaſs for Goods taken 
out of the Poſſeſſion of him that died inteſtate, but the Adminiſtrators ſhall 
have ſuch Action; for the Ordinary ſhall not have an Action for Goods or 
Debts of him that died inteſtate, but only an Action of Treſpaſs for the- 
Goods taken out of his own Poſſeſſion. And the Proceſs in this Writ of 
Treſpaſs is an Attachment and Diſtringas; and if the Sheriff do at the Attach- 
ment or Diſtringas return Nihil, then he ſhall- have a Capias, and Alias, and 
Pluries, and Exigent, and fo Proceſs of Utlagary againſt him. 
A If the King granteth a Protection unto a Man, by which Protection he taketh 
him, his Lands and Goods, into his Protection, as the common Courſe and 
Form of Protections are; now if another Man do afterwards take his Goods, 
or doth enter into any of his Lands or Tenements during the Time that the 
Protection is in Force, he ſhall have a ſpecial Action of Treſpaſs againſt him 
in this Form: 1 3 * 
To ſhew wherefore, ſeeing that wwe lately took into our Protection and Defence 
W. his Men, Lands, Goods, Rents, and all his Poſſeſſions, forbidding all and fin- 
gular Perſons, that none ſhould bring thereupon Injury, Trouble, Damage or Grie- 
vance; the ſaid B. with Force and Arms took and carried away the Goods and 
| Chattels of the aforeſaid W. while he was under our Protection, found at N. to the 
Value of one hundred Pounds, and his Men, &c. by which and other Wrongs, &c. 
] to the great Damage of him the ſaid W. and againſt our Peace: And have there 
| the Names of the Pledges and this Writ. Witneſs, &c. 

B And alſo he who hath the King's Protection, if any Man take his Goods, 
or enter into his Lands, Sc. or beat his Servants, Cc. he ſhall have a ſpecial 
Writ unto the Sheriff for to inquire of them, and to certify the ſame before 
the King, &c. and it ſeemeth the King ſhall make Proceſs againſt them by 
Venire facias, as upon an Indictment, and that thereupon they ſhall be fined ; 
and the Writ is ſuch: „ 

The King to the Sheriff of Lincolnſhire, greeting: We command you, that by 
the Oath of honeſt and lawful Men of your County, by whom, &c. you diligently 
inquire what Malefactors and Diſturbers of our Peace with Force and Arms took 
and carried away the Goods and Chattels of A. to the Value of one hundred Pounds, 

found at N. (whom we took under our ſpecial Defence, his Men, Goods, Rents, 
and all his Poſſeſſions, forbidding all and ſingular Perſons, that none ſhould bring 
thereupon Injury, Trouble, Damage or Grievance) and made an Aſſault upon his 

Men there being, and them beat, &c. and other Wrongs, &c. to the great Da- 
mage of him the ſaid A. and againſt our Protection aforeſaid, and againſt our 
Peace: And without Delay ſend to us the Inquiſition thereof, diſtinfly and openly 


made, under your Seal and the Seals of thoſe by whom the ſame was made, and this 
Writ, &c. _ 
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Re. entry after ſuch Diſſeiſin, he ſhall not have (a) See Treſpaſs of Corn (Blees) taken with 
Treſpaſs with a Continuando, but only for the En- a Continuando, 21 H. 6. 43% 
uy, and fo was the better Qpinion, 19 H. 6. 28. 
; ; E e But 


210 Writ de Treſpaſs ſur le Caſe. 
But note, That there is a Statute made Anno 28 Ed. 3. cap. 6. that willeth, 
that no Commiſſion or Writ ſhall be from thenceforth granted unto the Sheriff 
to inquire, c. But if ſuch Writ or Commiſſion be granted, Sc. quære if it 
be good; it ſeemeth not, for this Statute is made only to bind the King, that 
he ſhall not grant, &c. 
There is another Writ, Of Hay cut down in the Meadow, and fed; and 2 an- D 

other Writ, Of a Door ſhut, and Windows broken, &c. 


Writ de Treſpaſs {ur le Caſe. 


"HERE is another Form (a) of Writ of Treſpaſs upon the Caſe, which E 
is to be ſued in the Common Pleas or King's Bench; and in that Writ 
he ſhall not fay vi & armis, Sc. but in the End of the Writ he ſhall ſay contre 
Pacem; and the Form is ſuch : 8 

The King to the Sheriff, &c. If Maud of D. Sc. then put, &c. that be be, 
&c. to anſwer as well us as Maud, wherefore, ſeeing that the ſame Maud lately 
in our Court obtained our certain Writ of Prohibition againſt the aforeſaid I. that 

Note well this he ſhould not proſecute any Plea in the Court Chriſtian touching Chattels and Debts, 

Writ, that it 2y};ch do not concern Teſtament or Matrimony, and the ſame Maud delivered our 

e ſaid Writ to the aforeſaid I. at C. be the ſaid I. having received our ſaid Writ 

— Dirt. there, caſt it into the Dirt and trod it under his Feet, and alſo hath proſecuted 

| Crompton the Plea aforeſaid in the ſame Court Chriſtian, in Contempt of us and to the great 
33. ace. Damage of the ſaid Maud, and againſt our Peace : And have, &c. (). 
| Another Writ; Wherefore in the Water .of Plim, along which, between F 

Humber and Gaunt, there is a common Paſſage for Ships and Boats, he fixed 
Piles acroſs the Water, whereby a certain Ship,. with thirty Quarters of Malt of 
him the ſaid W. was ſank under Water, and twenty Quarters of the Malt of 
the Price of one hundred Shillings periſhed ; and other Wrongs, &c. 

And if the Leſſor do ouſt the Executors of the Leſſee of their Term, they G 
hall have a ſpecial Action of the Caſe againſt the Leſſor, and the Writ ſhall 
be by Summons. Sc. and not by Pone per Vadios & ſabves Pleg*, as the other 
Writ of Treſpaſs is; and the Form is ſuch: 

If Joan, Exscutrix of the Teftament of E. of C. all make you ſecure, ' &c. 
then ſummon, &c. P. and M. to ſhew wherefore, ſeeing that they the ſaid P. and 
M. demiſed to the aforeſaid E. of C. one Mill and fix Acres of Land, with the 
Appurtenances in N. for a Term which is not yet paſt, the aforeſaid E. of C. in 
bis Teflament deviſed the aforeſaid Mill and Lind until the End of the ſaid Term 
to the aforeſaid Executrix, to execute the Teſtament aforeſaid thereupon; the afore- 
faid P. and N. after the Death of him the ſaid E. of C. entered into the ſaid Mill 
and Land (during the Term aforeſaid) and unjuſtly withhold the ſame from the 


(4) See 7 Ed. 3. 2. 46 Ed. 3. 19. 31 Ed 3. one of whom another bought Goods which he 

(5) Action on the Caſe againſt one who had had before ſtolen. 42 H 8. So for not keep- 
bought certain 'T'ruſſes of Hay, and letting them ing of Goods, &c. But if it was without the 
lie and rot, &c. without carrying i away. Detendamt's Default, he ſhall be quit. 42 4/7 9. 
13 H. 4. dion far le Caſe 48. So againſt | | 


1 ſaid 


Hit de Treſpaſs ſur le Caſe. 


ſaid Executrix, in Delay of the Execution of the Teftament aforeſaid, as it is ſata: 
And have, &c. 

And if the Sheriff doth arreſt a Man upon a Capias directed unto him ſued 
forth upon a Statute-merchant, and afterwards ſet him at Liberty, he who 
ſued the Writ ſhall have a ſpecial Action upon the Caſe againſt the Sheriff, 
which 1s ſuch : 


A The King to the Coroners, greeting : Tf A. ſhall make you ſecure, &c. then put, 


&c. our Sheriff of Suffolk, that he be, &c. to ſhew wherefore he permitted R. 
a Merchant, lately taken and being in Cuſtody of the ſame Sheriff at O. by our 
Writ directed to the ſaid Sheriff by virtue of a certain Recognizance of one hun- 
dred Marks made to the ſaid A. by the aforeſaid R. according to the Form of the 


211 


L 93. 


Statute lately ſet forth at Acton Burnel, to go at large againſt the Will of bim 


the ſaid A. the ſaid A. not being ſatisfied of the ſaid one hundred Marks, to the 
great Damage of him the ſaid A. and in Delay of the Execution of the Recogni- 
Sance aforeſaid, as it is ſaid: And have ye there this Writ, &c. | 


B And if the Sheriff in a Writ of Account or Debt return upon any, That 
he is not found, nor hath Lands, &c. by which (a) he could be diſtrained, &c. for 


which a Capias is awarded againſt him, and he arreſted thereupon, where he 


hath ſufficient Lands, or Goods and Chattels; then he ſhall have an Action 
upon the Caſe againſt the Sheriff, directed unto the Coroners, as before is 


ſaid; Sc. 


C And fo another Writ ; If the Sheriff hath (4) a Priſoner committed unto 14H. 7. 10. 


him for Debt, Sc. and afterwards he ſuffer him to go at Liberty before the 


Debt be ſatisfied, Sc. he ſhall have an Action upon the Caſe againſt the She- 


riff; and yet it ſeems he may have an Action of Debt againſt the Sheriff. 


D 


22 


If a Man be indicted of Felony before any Juſtice, and one 7. as one of 
the four Men of the Town, and Reeve, give the Evidence as Indictors, Cc. 
and afterwards he who is indicted is acquitted, Sc. and afterwards the Bailiff 
of the Hundred or other Officer ſhewed unto TJ. that he who is acquitted 


22 Ed. 4. 1&2. - 


34 H. 6. 6. 
21 H. 7. 38, 
36H. 6. 3. 


hath a Writ of Conſpiracy againſt him, and that he hath a Capias to arreſt 


him, by which he is arreſted and impriſoned until he pay ſix Marks for a Fine 
for his Deliverance, Sc. he ſhall have an Action of Treſpaſs upon his Caſe : 
But it ſeemeth he may have a general Action of Treſpaſs in that Caſe upon 
falſe Impriſonment, if he have not any Writ directed unto him. 

If a Replevin be removed out of the Liberty by Pore into the Common 
Pleas, and afterwards (pendent the Plea there) the Bailiff of the Liberty doth 
award a Return in the Liberty to the Defendant, for which he taketh the 
Cattle and impoundeth them, by means whereof ſome of them die for want 


of Food; the Party grieved ſhall have an Action upon the Caſe againſt the 


Bailiff of the Liberty who awarded that Return to hold Plea after the Matter 
removed in the Common Pleas. | T 

If a Man do attach another or his Goods for Debt, Fc. in a Liberty, and 
after the Bailiff, by Covin betwixt him and the Defendant to diſcontinue the 
Plaint, deliver the Goods attached to the Defendant, the Plaintiff ſhall have 
an Action upon the Caſe againſt the Bailiff, and the Writ is ſuch : 


(a) See Rot. Clauſ. 26 Ed. 1. m.8. dorfo. when by the King's Command, Stat. 1 N. 2. 
(5) Quere, If he is not excuſed of an Eſcape, cap. 12. Dyer 161. 
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VA. ſhall make you ſecure, &c. then ſummon I. Bailiff cf the Great Court or 
Market of N. that he be, &c. to ſhew wherefore, ſeeing that he the ſaid Bailiff 
upon the Complaint of the aforeſaid A. attached B. by his certain Chattels to an- 
ſewer the aforeſaid A. in the Court aforeſaid, according to the Law of Merchants, 
as the Cuſtom is in our Kingdom of England, of a Debt of ten Pounds, which the 
ſaid A. requireth of the aforeſaid B. and in the Plaint aforeſaid in the ſame Court, 
between the Parties aforeſaid, it was ſo far proceeded, that they put themſelves 

upon the Inquiſition thereof; the aforeſaid Bailiff, pending the Inquifition aforeſaid 
befere him, by Collufion had between himſelf and the aforeſaid B. in the Court 
aforeſaid, maliciouſiy departed, and refuſed to take the Inquiſition aforeſaid, by 
which the Plea aforeſaid became diſcontinued; and he the ſame Bailiff afterwards 
delivered the Chattels aforeſaid to the ſaid B. the aforeſaid A. not being ſatisfied 
of his Debt aforeſaid, to the Damage of him the ſaid A. of twenty Pounds, as it 
is ſaid, & %.. | . 3 
5 And a Man ſhall have an Action of Treſpaſs upon the Caſe againſt his G 
Neighbour who hath Lands betwixt him and the Sea, and ought to make 
Banks, and cleanfe certain Ditches and Sewers betwixt him and the Sea, and 
he doth not cleanſe them as he ought to do, by reaſon whereof his Land is 
ſurrounded, Sc. he ſhall have his Action upon the Caſe againſt him for not 
mending the Banks, and cleanſing the Ditches and Sewers, &c. 

If a Man be committed unto the Gaol for Debt or Arrearages of Account, H 
and the Gaoler of Malice lay ſo many Irons upon him, or ſet him in the 
Stocks, or keepeth his Victuals from him, by reaſon whereof he is ſo ſpent, 
that he becomes lame, or hath other Infirmity ; he ſhall have an Action upon 
the Caſe againſt the Gaoler. 1 5 rs „ 5 
Vide Br. At- If a Man doth diſtrain any Prior's or other Prelate's Horſe, whereupon he 
tachment 23. is riding in his Journey, for or upon any Contract, Debt or Treſpaſs done by 
But Aon hath him or his Predeceſſor, when he might have diſtrained or attached him b 
828 1 other Goods or Chattels of the ſaid Prior or Prelate, then he ſhall have an 

de may attach Action upon the Caſe, which is ſuch: - . 
theſes Goods, / A. Prior, &c. put B. Sc. to ſhew wherefore, ſeeing that it is not lawful | 
| for any Perſon to diſtrain a Prelate, Nobleman, or any Ecclefiaſtical Perſon of our 
Realm, paſſing any where through the ſame Realm by his proper Equipage, by rea- 
fon of any Contract or Debt, when he hath there other Beaſts and Chattels, 
L 94. ] whereby reaſonable Diſtreſs may be made upon bim; the aforejaid B. diſtrained 
the ſaid Prior paſſing through the Town of C. by reaſon of a certain Contratt be- 
tween S. formerly Prior of, &c. Predeceſſor to the aforeſaid Prior, and the afore- 
aid B. a great while ſince made, as it is ſaid, by a certain Horſe his Palfrey, 
although he could have then made reaſonable Diſtreſs upon him by other Beaſts 
and Chattels there, and malicioufly detained that Palfrey for a long Time, by which 


(a) See 29 Ed. 3. 32. And the Action lies 
in the County, where he ought to repair. 7 H. 
4. 8. 14 Ea. 1. 3. 15 Ed. 4. 18. or in the 
Country where the Land is ſurrounded. 11 K. 2. 
Action ſur le Caſe 36. And one ſhall have a 
View on this Writ, and the Writ ſhall ſuppoſe a 
Lort dane to him; otherwiſe per Skiz. in a Writ 


de muro reparando. 7 H. 4. 8. And yet by 
Thirning, if the Plaintiff recover in this Writ, he 
ſhall not diſtrain pro non reparando, Quære & 
vide 7 H. 31. If the Defendant has nothing 
in the Land, by Reaſon whereof he ought to 
repair, except in Right of his Wife, the Writ 
ſhall abate againſt the Huſband only, 2 


Dis 
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his weighty Buſineſſes, for which he made his Paſſage, were undone , and other 
Wrongs, &c. | 

A And if a Man promiſe and take upon him to make for another Man certain; H. 6. 36. b. 
Carts for Carriages, or other Thing, and taketh Money beforchand for to do &e. 
the ſame, and afterwards he doth not make them according to the Promiſe 
and Undertaking; the other may have an Action upon the Caſe againſt him, 
and the Writ ſhall be ſuch :. | | 

FW. Sc. then put I. Sc. to ſhew wherefore, whereas he the ſaid I. undertook 

to make and build three Carts for carrying of the Victuals and Harneſs of him the 
ſaid W. to Parts beyond Sea, for (a) a certain Sum of Money, one Part whereof 
he hath beforehand received, within a certain Term between them agreed; he the 
fame I. hath not taken care to make and build the Carts aforeſaid within the Term 
fore ſaid, by which he the ſaid W. hath wholly loft divers his Goods and Chattels, 
to the Value of one hundred Marks, which ought to have been carried in the Carts 
aforeſaid, for want of the Care aforeſaid, to the great Damage of him the ſaid W. 
as it is ſaid: And have, &c. 3 : 

B And if a Man be lodged in any Inn, and any of his Goods be taken or 42 Ed. 3. 11, 
ſtolen from thence by a Stranger, he ſhall have an Action upon the Caſe againſt 4 Ed. 6. 9. 
the Innkeeper, and the Writ ſhall be ſuch: : RT 22 H. 6. 21. 

The King to the Sheriff, &c. If A. ſhall make you ſecure, &c. then put, &c. 39. 
B. that he be, &c. to ſhew, &c. wherefore; whereas according to the Law and 
Cuſtom of our Realm of England Innkeepers, who keep common (b) Inns to enter- 
tain Men paſſing by the Places where ſuch Inns are, and the Gueſts lodging in the 
ſame, and their Goods being in thoſe Inns without Subſtraction to keep Night and 
Day are bound, ſo that for Default of them the Innkeepers or their Servants Da- 
mage may not come in any Manner to ſuch Gueſts : Certain Malefaftors took and 
led away a certain Horſe of the Price of forty Shillings of him the ſaid A. enter- 
tained within the Inn of the aforeſaid B. at S. found, for Default of him the ſaid B. 
and other Wrongs, &c. to the great Damage, &c. And have, &c. Witneſs, &c. 

C If a Man do ſell unto another Man a Horſe, and warrant him to be ſound 9 H. 6. 
and good, Sc. if the Horſe be lame or diſeaſed, that he cannot work, he Action fur le 
ſhall have an Action upon the Caſe againſt him. vt 
And ſo if a Man bargain and ſell unto another certain (c) Pipes of Wine, SeegH.6. 52. 

and warrants them to be good, Sc. and they are corrupted, he ſhall have 11 U. 6. 18. 
Action upon the Caſe againſt him. 
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(a) See this Writ abated, for that it lies only 
on a Fact, and there was no Conſideration men- 
tioned in the Writ. 2 H. 4. 3. accords, becauſe 
ſuch Action on the Caſe lies only for a Misfea- 


ſance, but not for a Nonfeaſance, becauſe the 


Default is to be ſpecified, in 11 H. 4. 33. It is 
debated, whether the Action lies, and whether 
he ought to declare in certain, what he ought to 
have on the Agreement for his Labour. 3 H. 6. 
36. 14 H. 6. 18. 19H. 6. 49. 

(5) See 2 H. 4. 7. He ought to ſhew in his 
Count, that the Defendant is a common Hoſt or 
Innkeeper, otherwiſe all will abate, 1 H. 4. 45. 


It is there faid, &c. that though the Hoſt or 
Innkeeper delivers the Keys to the Gueſt, it does 
not diſcharge him. See Dyer 158. the Hoſt ex- 
cuſed for that he refuſed to receive the Plaintiff 
on a reaſonable Cauſe. See for Remedies againſt 
Hoſts, who refuſe to harbour Gueſts, 18 H. 7. 
Kelw. 50. Dyer 158. 5 E. 4. 2. 42 J. 17. 
11 H. 4. 45. 22 H. 6. 21. and 39, &c. 

(e) Vea, though they were ſold by a Servant, 
9 H. 6. and there it ſeems that Action on the 
Caſe lies without any Warranty; ſo is 7 H. 4. 14. 
and ſee 11 H. 4. 6. where one ſells Clothes, and 


warrants them all to be of ſuch a Colour, if they 
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® H. 6. 13. 
contra. 
Poſt. 98. K 
Dyer 75. 


24 H. 6. 10. 
46 Ed. 3. 19. 


2 Inſt. 4. 


of his'Horſe 


Writ de Treſpaſs ſur le Caſe. 


But note; It behoveth that he warrant it to be good, and the Horſe to be 


ſound, otherwiſe the Action will not lie. 


For if he ſell the Wine or Horſe 


without ſuch Warranty, it is at the other's Peril, and his Eyes and his Taſte 


ought to be his Judges in that Caſe. 


26 H. 6. 35. 
But if a Smith prick my Horſe with a Nail, Sc. I ſhall have my Action 


upon the Caſe againſt him, without any (a) Warranty by the Smith to do it 
well; and the Writ ſhall be, Wherefore he fixed a certain Nail in one Foot of a 
certain Horſe of J. at N. hy which it became corrupted, ſo that the ſame Horſe for 


a long Time could not labour, and he the ſaid J. during that Time loſt the Profit 
aforeſaid, to the Damage, &c. For it is the Duty of every Arti- 
ficer to exerciſe his Art rightly and truly as he ought (5). | 


And if any Sheriff or Under-Sheriff do diſtrain any Parſons or Vicars, or 


other Spiritual Perſons, in any Lands whereof they are poſſeſſed in the Right 
of their Churches, they ſhall have Actions upon the Caſe againſt the Sheriff in 
cs Ferm | 5 8 


The King, &c. If A. Parſon of the Church of C. ſhall make you ſecure, &c. 


then put, &c. B. our Sheriff of Somerſetſhire, and C. our Under-Sheriff of the 


ſame County, that they be, &c. to ſhew wherefore, ſeeing that in the Articles of 


7 H. 4. 44. 


the Clergy of our Realm, granted by 


Lord E. lately King of England, our Proge- 
nitor, it is among ſt other Things contained, that our Miniſters, as Sheriffs or 
others, take not the Beaſts of Reftors of Churches for any Diſtreſſes in the Royal 


Way, nor in the Fees wherein thoſe Churches were formerly endowed; the aforeſaid 
Sheriff and Under-Sheriff, the Beaſts of the aforeſaid A. at L. in the Fee of him 
the faid A. of his Church aforeſaid, of which the ſame Church was formerly en- 
dnwwed, took and led them from thence to S. and impounded, and there for a long 
Time detained them impounded, againſt the Law and Cuſtom of our Realm, and 


contrary to the Form of the Articles aforeſaid, and againſt our Peace: And have, &c. 


If a Man ought to be quit of Toll for himſelf and his Tenant and Men, in 
every Market or Fair, Sc. Now if any Officer or Bailiff take a Toll of him, 
his Tenants or Men, he of whom the Toll is taken, ſhall have an Action of 


are there in View of the Buyer, though they are 
not all of ſuch a Colour, an Action on the Caſe 
will not lie. But if they are in another Place, 
or are warranted to be of ſuch a Length, a Writ 
on the Caſe lies; if a Servant ſells Clothes for 
his Maſter, and warrants them, an Action on the 
Cale does not lie againſt the Servant on ſuch 
Warranty, nor (as ſome held) againſt the Maſter, 
for he did not warrant them. CES: 

Note a Diverſity between Selling corrupt Wines 
to Merchandize, for there an Action on the Caſe 
does not lie without Warranty ; otherwiſe, if it 
be for a Tavern or Victualler, if it prejudice any. 
Sec 19 H. 6. 49. accordant. 

() See 14 H. 6. 18. So if he promiſe, and 
does not ſhoe my Horſe. 19 H. 6. 44. 48 Ed. 3. 
10. Caſe againſt a Smith who refuſes to ſhoe my 
Horſe. 21 H. 6. 55. 18 H. 7. Keluw. 50. 


() If one retains Counſel, and gives him his 


Fee to aſſiſt him in the Purchaſe of ſuch a Manor, 


if he becomes Counſel for another, or diſcovers 
his Counſel, Caſe lies; yet though he warrants 


his Client that he ſhall have the Manor, but fails 


therein, yet if he does his Endeavour, Caſe 
does not lie ; for perhaps he could not have the 
Manor, 2. e. it was impoſſible. 11 H. 6. 24. 55. 

Treſpaſs on the Caſe, for that the Defendant 
aſſumed to cure his Horſe, E- quod ille tam negli- 
genter & improvide, &c. medicinal”, &fc. quod 
Equus interiit ; it was held, (1.) If one who is 
not a common Farrier kills a Horſe by Medi- 
cines, without Doubt Caſe will not lie, without 
a ſpecial Promiſe. And (2.) Held in that Caſe 
by Newton and Aſcough, that there being no ſuch 
Promiſe, Caſe would not lie, though he was a 
common Farrier, and ſo the. Aſſumpſit is tra- 
verſable. 19 H. 6. 49. Sed wide contr. 48 Ed. 3. 
6. 17 Ed. 4. 4. See 11 R. 2. Action ſur le 


Caſe, 37, 39. 21 H. 6. 55. 
Treſpaſs 


| | | | 
| 


Mrit de Treſpaſs ſur le Cale. 


Treſpaſs upon the Caſe againſt him who took the Toll, or diſtrained his Goods 
for the Toll. And alſo he may have a Writ out of the Chancery directed unto 
the Bailiffs or ſuch Officers, that they ſuffer them to be quit of TolF Sc. and 
he may have an Alias and a Pluries, and Attachment thereupon againſt the 
Bailiffs or Officers, if they do not obey ſuch Writs, and the Pluries ſhall be 
returned into the Common Pleas or King's Bench. . 

G (a) If a Man hath a Manor within any Honour, and by Preſcription hath 
had View of Frankpledge of his Tenants within his Manor, Sc. Now if he 
or his Tenants be diſtrained by the Lord of the Honour, to come unto the 
Leet of the Honour, and to preſent there thoſe Things which ought to be 
preſented within the View of Frankpledge within the Manor, he who is diſ- 
trained may have a general Action of Treſpaſs for this Diſtreſs, or he may 
have a ſpecial Writ directed unto the Bailiffs or Officers of the Honour re: 
citing the whole Matter, .commanding them that they ſuffer the Lord of the L 95. ]: 
Manor to have and to hold his Leet of the Demeſne, Sc. as he hath uſed to 
do; and that they do not diſtrain him or his Tenants in any wiſe to come 
unto the Leet of the Honour, to preſent any Thing which ought for to be 
preſented in the Leet of the Manor; and alſo comprehending in the ſame + 
Writ, that if they have taken any Diſtreſs for that Cauſe, that he then rede- 
liver them, Sc. And upon that he may have an Alias and Pluries, and At- 
tachment againſt them, if they do not obey the aforeſaitl Writs. 

A And alſo if a Man hath uſed to have a Gulf of Water in any Water, and 
it hath been uſed that no other ſhould make a Gulph in the ſame Water, be- 
tween his Gulph and the Gulph of B. now if another doth make another Gulph 
betwixt them, he ſhall have his Action upon the Caſe in this Manner (5). V 
A. Parſon of the Church of C. ſhall make you ſecure, &c. put, &c. R. of T. Sc. 

 wherefore, whereas he the ſaid A. ought to have, and he and his Predeceſſors, 
Parſons of the Church aforeſaid, from Time beyond Memory always hitherto have 
been accuſtomed to have a certain Gulph in the Water of W. in B. ſo that in the 
ſame Water, between the Gulph of him the ſaid A. and the Gulph of S. of E. 
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(a) The Abbot of Farnbam brought a Writ 


againſt the Sheriff of Lancafter, and counted 


that the King had granted to the Abbot's Prede- 
eeſſors and Succeſſors, the Sheriff's Turn within 
the Lands of Farnham, ſo that neither the Sheriff, 
or other Miniſter ſhould intermeddle therein ; and 
the Sheriff of Lancaſter came to Farnham, and 
held his Turn within the ſaid Lands, and cauſed 


Preſentable, who preſented Bloodſhed by J. S. 
| Whereupon the ſaid Sheriff diſtrained J. S. to 
come to his Turn of Lancaſter, and then ſet on 
him a Fine of 10s. And when he (the Abbot) 
delivered to the ſaid Sheriff the King's Writ to 
ſarceaſe, and he did not, he then delivered him an 
Alias, Pluries, Ic. And his Writ mentioned 


all this Matter, and that ſo the Defendant had 


entered into the Franchiſe to his Wrong, and in 
Contempt of the King, and his Commands, and 
to his Damage, c. and it was reſolved, 1. That 


this Writ vam quam, &c. is good, and the King 


ſhall be anſwered therein. 2. That where the 


Writ was guo minus idem Abbas Turnum ſuum te- 


nere poſit, it is well alledged, (tho' not faid ouſted - 


thereof,) that he was diſturbed in holding it; 


and ſo the Action lies, and a Ræſpondias awarded. 
M. 14 Ed. 3. 17 Ed. 3. 56. See Action on the 


Caſe for Diſturbance of his Ferry, 22 AF. 17. 
the Men of the Farnchiſe to preſent Matters 


Treſpaſs by the Abbot of Fe/tm. for diſturbing, 


King's Grant, &c. and it was agreed, that he 


need nog, ſhew the Charter in this ction, but 


in a 2uo Warranto; wherefore the Defendant. : 


pleaded, that he and his Predeceſſors had a View 

there, a&/que hor, that the Abbot had a View. 

Trin. 16 E. 3. 1 Wee 
() But not for erecting a new Mill or School- 


houſe, which draws away all the Cuſtom ; contra, 


of a Ferry or Fair, 22 4. 6. 14. 


Lord 


his Bailiff to hold his View which he had by the 


3% 
Writ de Treſpaſs ſur le Caſe. 


Lord of the Manor of H. none ought or have been accuſtomed in any Times paſt 
to levy any Gulph, fix Pales or Clays, or place any Nets for taking Fiſh therein ; 
Le the ſaid R. (a) hath fixed Clays and Pales between the Gulphs of the aforeſaid 
A. and S. in the ſame Water, and hath placed Nets for taking Fiſh therein, and 
there fiſhed, and carried away the Fiſh thereof, by which. be the ſaid A. loſt the 
Profit of the aforeſaid Gulph to the V. alue of one hundred Shillings; and other 
HNrongs, &c. And have, &c. = | 
And if a Man hath a Liberty to return Writs, and to execute them, if the 
' Sheriff ex officio enter into the Liberty, and execute any Proceſs there, the 
Lord of the Liberty ſhall have an Action upon the Cale againſt him; and 
'theſe Writs do appear in the Regiſter. 5 a, 

If a Man be found in Arrearages before Auditors, for which the Auditors 
do commit him to the Gaol, and afterwards he eſcape from thence, now the 
Gaoler ought to pay the Money which was arrear upon the Account. And 
the Gaoler ſhall have his Action upon the Caſe againſt him who eſcaped to 
anſwer unto the King for the Eſcape; and to the Gaoler for the Damages 
which he hath ſuſtained ; the Form of the Writ is ſuch : 5 
The King to the Sheriff, &c. We have received Information from the grievous 
| Complaint of A. that whereas B. lately rendered his Account for the Time wherein 
he was Bailiff of C. in N. to the ſame C. within the Liberty of K. and be the 
ſaid B. was afterwards arreſted for the Arrearages of that Account by the Audi- 
tors of the ſame Account, and was delivered to the aforeſaid A. Keeper of our 
Gaol of our Liberty aforeſaid, to be kept in the ſame Gaol until he ſhould have 
fully ſatisfied the aforeſaid C. of the Arrearages aforeſaid, according to the Form 
of the Statute provided touching ſuch Receivers and Bailiffs, the aforeſaid B. 
againſt our Peace, eſcaped out of the Cuſtody of the aforeſaid A. the aforeſaid C. 
nat being ſatisfied of the Arrearages aforeſaid, by reaſon of which Eſcape he the 
ſaid A. hath fully ſatisfied the aforeſaid C. of thoſe Arrearages according to the 
Form of the Statute aforeſaid, to the great Damage and Grievance of him the ſaid 
A. and becauſe we will not leave that Treſpaſs unpuniſped, if it was ſo committed, 
wwe command you, that if the aforeſaid A. ſhall make you ſecure, then that you 
attach the aforeſaid B. by his Body, ſo that you may have him before us, &c. to 
' anſwer to us for the af aforeſaid, and to the aforeſaid A. for the Damages 

which he hath ſuſtained by reaſon of that Eſcape: And have there this Writ, &c. 

And if a Man play with another at Dice, and he hath falſe Dice with which D 
he playeth, and get's the other's Money with theſe falſe Dice, he who loſeth 
his Money, may have his Action upon the Caſe for this Deceit, and the 
Form of the Writ is ſuch: EL N 

The King to the Sheriff, &c. If A. fhall make you ſecure, then put, &c. T. of 
D. Sc. that he be, &c. to ſhew wherefore, whereas the aforeſaid T. of D. con- 
triving deceitfully to defraud him the ſaid A. and to extort divers Sums of Money 
from the ſame A. excited and 8 the ſaid A. to play at Dice with him the 
ſaid T. at a certain Game called the Dozen for divers Sums of Money, at Burton 

upon Trent, and the ſaid A. there played with him at Dice at the Game afore- 
faid, the aforeſaid T. certain Dice truly titled delivered to him the ſaid A. to 
throw, and when the ſaid Dice happened to come to the Hands of him the ſaid T. 


(a) And if the Writ be vi & armis, it ſhall abate, 31 Ed. 3. Adion far te Caſe 38. | 
he 
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he the ſame T. falſely and fraudulently threw certain other falſe Dice, and de- 
ceiifully titled, which he knew would turn up Number twelve at every Throw, by 
which he the ſaid &. lojt great Sums of Money to him the ſaid T. at that Game, 
and the ſaid I. falſely and deceitfully took and carried away thoſe Sums under Co- 
lour of Gain, to the Damage of him the ſaid A. of five Ponnds, as it is ſaid: 
And have you there the Names of the Pledges, and this Writ. Witneſs, &c. 
And this Writ was fued Anno 5 Ed. 4. which ſee in the Regiſter 240. 

And although that the Detendant doth not entice the Plaintiff for to play, 
yet if the Defendant play with falſe Dice, Sc. by which he gets the Plaintiff's 
Money ; it ſeemeth the Plaintiff may maintain this Action well enough, be- 
cauſe the Inticement is not the Cauſe of the Action, but the Caſting of the 
falſe Dice, by which he gaineth the Money, Sc. 
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E HIS Writ (a) lieth properly where one Man doth any Thing in the 4 Long 
Name of another, by which the other Perſon is damnified and deceived; 5 g "Sa 
then he who is lo damnified ſhall have this Writ, and the Writ is without the Diſceit 41. 
Words vi & armis, and the Writ is ſuch: This Writ 
| f | | . cannot be 
ſued by Attorney. 19 H. 6. 50. It ſhall not abate for Form, if it hath Matter of Subſtance. 


The King to the Sheriff of Lincolnſhire, greeting: If A. ſhall make you ſecure, 26 Ed. 3. 65. 


Kc. then put, &c. P. Sc. as well to anſwer us as the aforeſaid A. wherefore he Cm i 

fraudulently and malicioillly in our Court of Chancery obtained our certain Writ by ga S 
8 =p ; : ſhall have 

a Fine of twenty Shillings, taken for our Uſe, for the Writ aforeſaid, in the Name this Writ, if 

of the aforeſaid A. who was wholly ignorant of this, in Deceit of our Court, to no other will 

the great Damage of the ſaid A. And have you there the Names of the Pledges ſue it, becauſe 


and this Writ, SC. | | it is penal. 
So if a Man levy a Fine, conſeſs an Action or Recog. or Statute, or appear as Vouchee in my Name. 


By which it appeareth, That if a Man do purchaſe a Writ in my Name, Bro. Fine pur 


for which Writ I ought to pay a Fine in the Chancery, as the Courſe there is Contempt 63. 
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19 H. 6. 44. 
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* 
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(a) And Note; Such Writ lies notwithſtanding 
the Record on which it is founded be cancelled or 
avoided before See 17 E. 3. 12. F. 1. 

Tf one aniwers for another as Attorney without 
any Warrant, the Defendant may move this 
pending the Plea; but if Judgment be given, 
he is put to his Writ of Diſceit againſt the At- 
torney, and he fhall recover Damages; and if 
the Deſfendant (Plaintiff) was Party to the Diſ- 
ceit, he ſhail have the Writ againſt both, and 
recover. 21 Kd 3. 45. by Thirmng. 

A. brought a Writ of Diſceit againſt B. for 
that he had iued an original Writ of Debt, and 
three Capias's in the Name of C. without his Aſ- 


ſent againſt AJ. whereby A. was vexed, and put 
to Colts; the Defendant, as to the Original, 


pleads the Conſent of C. and as to the Capras's, 


pleads an Award. It was moved, that the laſt 


Plea might go to the Whole; for 4. was not 
damaged by ſuing of the Original, ſo no Action 
lies for that; yet by the better Opinion, ſeeing 
that was the Beginning of the Tort, he ſhall 
anſwer it. 7 H. 6. 43. | 

See Mich. 38, 39 Eliz. inter Gellibrand and 
Hubbart, Moor's Cale 866. in the Star Chamber, 
agreed that if one levies a Fine in another's Name, 
a Vacat thereof ſhall be entered on the Roll. See 
divers Precedents there cited accordingly. 
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for every Writ of Debt of the Sum of forty Pounds or more, to pay for every 
Writ of forty Pounds 65s. and 8 d. and if it be of one hundred Marks 65. 8 d. 
And ſo for every hundred Marks 6s. 84. and ſo for every Writ of Plea of 
Land, which is Præcipe quod reddat, if it be not a Writ of Right Patent, for 
19 H. 6. 44. every Writ which is of the yearly Value of five Marks 65. 8 d. &c. and fo ac- 
7 H. 6. 33. cording to that Rate. And then if a Man purchaf: ſuch a Writ in my Name, 
and I know not thereof, I ſhall have this Writ of Diſceit. 
And if I do preſent one unto a Church whereof I am the Patron, unto the 
Ordinary, and one J. doth diſturb me, for which Diſturbance another doth 
purchaſe a Quare impedit in my Name returnable in the Common Pleas againſt 
the ſaid T. I not knowing thereof, and afterwards cauſeth the Writ to abate, 
or me to be Nonſuit in that Writ, I ſhall have this Writ of Diſccit againſt 
him who purchaſed that Writ, Sc. 


19H.6.44 If one forge a Statute-merchant in my Name, and ſueth a Capias there- 


If a Man upon, for which I am arreſted, I ſhall have this Writ of Diſceit againſt him 
men 6 ON forged it, and againſt him who ſued forth the Writ of Capias, &c. 
| ranger n If a Prior or Abbot have Title to preſent unto a Vicarage whereof they are 
not have Diſ- Parſons imparſonee, and Clerks ſecular or regular at their Wills; and after- 
ceit, becauſe wards another doth forge a Grant in the Name of the Abbot or Prior under 
bond ws their Covent Seal, that they do grant to one of the Pariſhioners, Sc. that 
Gam they ſhall preſent a ſecular Perſon, and not a Regular, as a Canon or ſuch, 
ES Sc. the Prior or Abbot may have a Writ of Diſceit, and the Form ſhall be 
ſuch : | 

If the Prior of Bartholomew of the Suburbs of London, Sc. put, &c. W. 
and B. Sc. that they be before us in eight Days of Saint Martin, whereſoever, &c. 
to ſhew wherefore, whereas the ſame Prior ought and hath hitherto been accuſtom- 
ed, at bis Will to preſent a fit ſecular or regular Perſon lo the Vicarage of Saint 
Sepulchre without the Walls of London, which ſaid Church the ſame Prior holds 
to his own Uſe; the aforeſaid W. and B. by Colluſion betwixt them before had, 
maliciouſly contriving to injure the aforeſaid Prior, have counterfeited the common 
Seal of the ſaid Priory, and certain Letters Patent by which the Predeceſſors of 
the aforeſaid Prior ought to have granted, that the ſame Prior and Convent of 
the Place aforeſaid ought to preſent a ſecular Perſon, and no other, to that Vica- 
rage, have cauſed to be ſealed with the ſaid counterfeited Seal, and have exhibited 
thoſe Letters ſealed with the ſaid Seal in a certain Cauſe moved at the Inſtance of 


him the ſaid W. as a Pariſhioner of the Church aforeſaid, between him the ſaid 


A 


W. and the aforeſaid Prior, before the Official of the Court Chriſtian of Canter- 


bury, upon the Removal of Friar R. of F. Canon of the aforeſaid Prior, admit- 
ted upon his Preſentation to the Vicarage aforeſaid by the Biſhop of London, and 
have procured him the ſaid Prior to be wearied divers Ways in this Matter with 
Labour and Expences by virtue of the Letters aforeſaid, to the great Expence and 
Grievance of him the ſaid Prior : And have you there the Names of the Pledges 
and this Writ, &c. Poſt. 98. N. 22 Ed. 3. 11. 


And if a Man be Attorney for another in a Plea Real againſt the Demandant, D 


and afterwards by Covin between the Attorney and the Demandant, the Attor- 
ney makes Default, for which the Land 1s loſt, the Tenant who loſt the Land 
ſhall have a Writ of Diſceit againſt the Attorney, and the Writ ſhall be ſuch: 


To 


| | 


Writ of Diſceit. 219 
To ſhew wherefore, whereas the ſaid A. made the aforeſaid B. his Attorney be- 
fore us, in a Plea which was before our ſame Juſtices by our Writ, between K. 
Demandant, and the aforeſaid A. Tenant, of twenty Acres of Land with the Ap- 
purtenances in C. to gain or loſe in the Plea aforeſaid, the afor eſaid B. by Collu- 
ion had between him and the aforeſaid K. abſented himſelf gratis at à certain Day 
prefixed by the aforeſaid Juſtices in the ſame Plea in the Bench aforeſaid, by which 
the ſaid A. for the Default of him the ſaid B. loſt bis Land by the Conſideration 
of our Court, in Deceit of our ſame Court, and to the great Damage and manifeſt 
Danger of the Diſberiſon of him the ſaid A. And have, &c. 
E And if an Action of Treſpaſs be brought againſt many, and the Plaintiff 
and one F. by Covin between them cauſe certain Perſons to come into Court 
and ſay, that they are the ſame Defendants, and that they make the ſaid F. 
their Attorney, and afterwards the ſaid F. as Attorney for the Defendants, 
pleadeth unto Iſſue, and afterwards ſuffers the Inqueſt to paſs by Default, by 
which the Plaintiff doth recover againſt the Defendants : Now thoſe who are 
the true Defendants ſhall have a Writ of Diſceit againſt J. who appeared as 
Attorney for them, Sc. and the Writ appeareth in the Regiſter. 
And ſo if R. doth recover in an Aſſiſe againſt W. certain Tenements and 
Damages, and becauſe V. hath nothing in the ſame County to levy the Da- 
mages, R. removeth the Record of Aſſiſe into the King's Bench or Common 
Pleas, to ſue forth Proceſs thereupon, and to have Execution of the ſaid Da- 
mages recovered, for which the ſaid JF. to defraud the faid R. of his Execu- 
tion, ſueth for a Writ to remove the Record in Chancery, ſurmiſing that he 
will have an Attaint thereupon before the Juſtices of Aſſiſe, &c. by which the 
Record is removed into the Chancery, and delivered to the ſaid J. to carry [ gy. ] 
to the ſaid Juſtices of Aſſiſe, whereupon he may ſue his Attaint. Now if the 
ſaid V. will not ſue forth the Attaint, but delay him, to ouſt him of his Exe- 
cution, R. who recovered ſhall have a Writ of Diſceit againſt him upon the 
Matter, which appeareth in the Regiſter. 
A One J. de A. ſueth a Præcipe quod reddat againſt C. and J. his Wife, who 
plead a Fine levied to the faid T. by one F. and Margaret his Wite, Mother 
of the Demandant, Sc. and the Defendant faith, that his Mother's Name is; pq. 4. 40. 
Margery and not Margaret, and after Day is given by the Court, at which B. Confeſl. & 
Day C. and his Wife procure and cauſe a Stranger to come into Court, and Avoid. 40. 
confeſs the Fine as the Tenant hath pleaded, by which the Demandant 1s - 3 
barred, the Demandant ſhall have a Writ of Diſceit againſt the ſaid C. and 7. of my pe 
his Wife, as appeareth by the Regiſter. But it ſeemeth, that if Margery do my Name, I 
levy a Fine of her Land by the Name of Margaret, that ſhe (a) and her may confeſs 


and avoid the 
ſame, as to ſay that another of the ſame Name levied the ſame ; without that, that | levied the ſame; for I ſhall not 
have Diſceit ; by Littleton and Danby. 


F f 2 Heirs 


(a) See accordant 13 Ed. 3. Eftoppe! 231. clamat againſt the Son of the Leflor, he pleads, 
1/7. 11. 3 Af. 4. where one granted a Rever- that his Father's Name was Richard Fitz Stephen, 
ſion on an Eſtate for Life, which he leaſed by the Oc. whereby there ought to have been an Attorn- 

Name of Gilbert filius en. In a Quid juris ment to the Grantee, camque hoc, that G. and 


TEN 
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Heirs ſhall be concluded to ſay, that ſhe hath another Name. But the Te- 
nant may plead, that ſhe by the Name of Margaret did Icvy a Fine of her 
Land, &c. and that hath been done where a Woman had to her Name Agnes, 
and ſhe levieth a Fine by the Name of Anne, it hath been awarded good, and 
ſhall bind her and her Heirs, and ſhall be pleaded, that ſhe by the Name of 
Anne levied the Fine. 1 
20 H. 6. 10. If a Man ſue a Præcipe quod reddat againſt divers Tenants, and they pur- B 
and the Writ chaſe a Protection for one of them, ſurmiſing that he is beyond the Seas 
was brought upon the King's Service, whereas he is and always hath been remaining in 
ke —_ England, by which the Demandant is delayed: The Demandant fhail have a 
of this Protec- Writ of Diſceit againſt the Tenants for that Delay; and the Writ: ſhall be 


tion. ſuch: 


44 H. 3. 4. 1 3 | | | 
Ifa Man ſueth a Protection, and doth not go, this Writ lieth; contrary, if he go, though he preſently return. 


If A. fhall make you ſecure, & c. then put B. and C. c. that they be before, 
&c. as well to anſwer us as A. wherefore, whereas he the ſaid A. in cur Court 
before our Fuſtices of the Bench impleaded (a) by our Writ the aforeſaid B. and C. 
of three Parts of the Manor of S. with the Appurtenances, they the ſaid B. and 
C. manifeſtly contriving to evade our Court and the Law and Cuſtom of cur Realm 
of England, and to delay the Proſecution of the aforeſaid A. in this Behalf at a 
certain Day prefixed to the ſaid Parties in the ſame Plea before the ſaid Juſtices, 
cauſed to be produced before the ſaid Fuſtices cur certain Letters of Protection, 
comprizing that he the ſaid C. was then gone into Parts beyond the Seas in our 
Service, and ſo he was to be quiet touching all Pleas and Complaints, except Pleas 
of Dower unde nihil habet, and Quare impedit, and Aſiſe of Novel Diſſeiſin, 
and Darrein Preſentment, and Attaints, and except Pleas in which he might hap- 
pen to be ſummoned before our Fuſtices in Eyre in their Circuits, he the ſaid C. (6b) 
being then, afterward and before that Time, continually reſiding in England, by 
which that Plea before the ſaid Fuſtices remained without Day, in manifeſt Con- 
tempt of us, and in Deceit and manifeſt Evaſion of our Court aforeſaid and of the 
Laws and Cuſtom aforeſaid, ana aljo to the great Expence aud manifeſt Danger of 
the Diſveriſon of him the ſaid A. And have there, &c. | 


G. named in the Note, &c. are one and the (3) But it is a good Plea to ſay, that the Ma- 
ſame Perſon, and thereon the Tenant went with- lady took or ſetzed him going, Ec. ſo that he 
ou. Day, 7 e. the Plaintiff was Nonſuit; yet it could not go, Fc. 18 Ed. 3. 12. See ſuch 
was agreed, that the Reverſion paſſed. 11 Ed. 3. Vrit brougut againſt one who purchaſed a Pro- 
Duid Furis 2. 9 Ed. 4. 42. tection, quia moralurus, Whereas he was not at 
(4a) See ſuch Writ of Diſceit brought for pur- the Tine of che Protection caſt, remaining ir 
chaſing a Protection, quia moratur, and laid in oe, nofiro, ed apud B. fc. propriis Negotiis 
the County where the Protection was, and it 2% dende, the Delendant ſhews his Detainer 
may be in he County where the 3Joratwn, or and Sateguard to Calais, and that he returned 
Abiding was, per Cu,, 20 H. 6. 10. tix Abbot by the Lieutenant's Command to buy Victuals, 
of $46 Cue. without ſhewing either in, the Oe. aZ/que hoc, that he was intendant propriis 
Writ or the Count, the Date of the Protection. Negotizs, 20 H. 6. 24. | 
20 H. G. 18. 


2 In 
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C Ina Precipe quod reddat, if the Sheriff return the Tenant ſummoned where Poſt. 107. H. 
he was not ſummoned, by which the Defendant loſeth his Land by iefault at 104, P. 
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the Grand Cape returned, the Tena:.t ſhall have a Writ of Diſceit againſt him 

who recovered, and againſt the Sheriff for his falſe Return, and by that Writ 

the Tenant ſhall be reſtored unto his Land again. And it ſeemeth the Tenant | 

ſhall have this Writ after Judgment given for the Demandant againſt him ' 
that recovered before any Entry or Poſſeſſion : For if the Tenant ſhall not 


m_ 


have a Writ of Diſceit before the Demandant doth enter, then perhaps the 
Demandant will not enter, until the Summoners in the Præcipe quod reddat, 

and the Summoners, Viewers and Pernors in the Grand Cape (a) are dead, and 

then he ſhall not have a Writ of Diſceit after their Deaths; for whether he 

were 1u.nmoned or not ſhall be tried by the (4) Summoners, and Viewers and 

Pernors, by examining of them. But ice 3 Ed. 3. That the Tenant ſhall not 3 Ed. z. 
have a Writ of Diſceit before the Demandant hath entered; {amen quære. Piſceit 47. 
And in a Writ of Diſceit the Proceſs ſhall bz made againſt the Summoners, RT * 
Viewers and Pernors to be examined thereupon, Sc. And if the Demandant A Op 
who recovered by falſe Return of the Sheritt, make a Feoffment of the Land, 

then the Writ of Diſceit heth againſt the Demandant who recovered, and 

againſt his Feoffee and the Sheriff, and it the Demandant who recovered 

be dead, and the Sheriff alſo, yet the Writ of Diſceit lieth againſt the De- 18 Ed. 4. 11. 
mandant's Heir, and againſt him who is Tenant of the Land, if the Sum- 38 Ed. 3. cont. 
moners, Viewers or Pernors be living: But if the Summoners, Viewers or 5 
Pernors be dead, then the Writ of Diſceit is loſt, But a Writ of Diſceit lieth 

if any of the Summoners, Viewers or Pernors be alive; for if they ſay that 

they did not ſummon him, then the Plaintiff in the Writ of Diſceit ſhall re- 

cover his Land and ſhall be reftored, &c. for it ought to be done by two (c) 35 H. 6. 46. 
Summoners at the leaſt, and two Viewers, Sc. And if any of them do not 1 Ed. 2. 
that which is returned they ought to do, then the Writ is not executed as it Diſceit 48. 
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ought to be, by which the Plaintiff in the Writ of Diſceit ought then to be 18 
reſtored, c. 1 

(a But yet he ſhall have Caſe againſt the a Diſtringas, 12 Ed. 3. 21. Note; He may have 1 
Sheriff, H 6. 1. and recover Damages. 6 Ed. allo a Writ of Diiceit againſt the Party to the 3:28 
4.3. Note; If ia this Writ the Sheriff returns Recovery, Sc. See 8 H. 6. 1. 30 £4.3. 49. } N 
the Party warned, where in ruth he was not, So he may have it againſt the Party who reco- a 
and ſudgraent is given that the Demandant ſhall vers, or his Heir, and a Scire facias after the 148 


* — 


— 
A TO RENT EM. MET . * — _EY 
£ * "av —— ; pu 6, 4 23 .* I 7 
PPP 


have Reitituttion, he ſhall have this Writ againſt Diſceit found, againſt the 'Tertenant. 18 Ed. 4. 
the Sheriff, and if the Ditceit is found recover 11. 38 Ed. 3. 16. See 18 R. 2. Diſceit 49. 
Damages, but not defeat the Remedy had. 8 Ed. 3. 6. 8 H. 6. 2. 20 Bd. 3. 43. 8 H. 4. 
8 H. 5. 2. per Sharſ, for he cannot loie by the 24. contr. 38 E. 3. contr. 
Default, but by the Diſceit found he may. (c) And therefore if one of the Summoners 
(5) Note; The Procels is a Yenire facias, Oc. ſays that the Summons was not made, and the 
and if the Summoners, Sc. appear, but he wno other that it was made, the Demandant ſhall 
recovers, or the Party ate not warned, the Sum- recover. 8 H. 6 2. 50 Ed. 3. 17. So if one 
moners ſhall be examined, and a Diſtringas ſnall makes the Ga:nilhment, and the other was on 
iſfue; and it the Duceit be found, Judgment may the Land at the ſame Time tor the ſame Purpoſe, 
de given inliantly againſt them who made De- but ſays nothing, the Demandant ſhall recover. 
fault, without a Diſtringas, or Writ of Scire 5 Ed. 3.65. 8 Ed. 3. 6. Ste 2 Ed. 3. 21. 
Facias, 8 H. 6. 2. 50 Ed. 3. 18. or he may have | 
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And. 


- 7 Writ of Diſceit. 

And in a Scrre facias to execute a Fine, if the Sheriff return the Tenant D 
ſummoned by two Summoners, if it be not true, yet the Tenant by the Re- 
turn ſhall loſe the Land, for Execution ſhall be awarded upon the Return, if 
the Tenant do not appear, and then the Tenant ſhall have a Writ of Diſceit 
againſt the Sheriff, and him who had Execution, and him who is "Tenant, and 
ſhall be reſtored to the Land (a). 185 

And fo if a Man (5) ſue a Scire facias upon a Recognizance of Debt, and 
the Sheriff return the Defendant ſummoned, where he is not ſummoned, for 
which the Plaintiff hath Execution awarded, the Defendant ſhall have a Writ 
of Diſceit againſt him who had Execution, and the Sheriff ſhall be puniſhed 


by this Writ for his Falſity, and the Party who 


tution of that he recovered, Sc. (c). 


(a) Contra per Fuine. He ſhall recover only 
Damages, and for that it ſhall be tried by the 
Inqueſt. 1 H. 6. 5. | 

(6) See Rot. Parl. 21 Ed. 


3 Ht. 25 


Note; A. brought a Scire facias againſt B. 


upon a Fine, whereby the Tenements were ren- 


dered to B. in Tail, Remainder to C. Fc. the 
Tenant pleads that the Queen had a Writ of Diſ- 


ceit pending, to reverſe the Fine; for that the 


Tenements were Parcel of her Manor of D. 
which is Ancient Demeſne, and that ſhe held the 
Manor for Life by a Leaſe from the King, and 


_ thereupon Day was given to the Parties. And 


now the Queen's Attorney (and B. the Tenant) 
appears, who ſays, That he knows nothing why 
the Fine ſhould not be reverſed. And now A. 
ex gratia Curie was received to anſwer, where- 
fore the Tenant did not deny, &c. and he de- 
manded Judgment of the Writ. 1. For that 4. 


and C. to whom the Eſtate is limited by the Fine 


are not made directly Parties to the Writ ; /ed non 
allocatur per Gur”, who ſaid, That this Writ 1s 
goed, and ſhall be always brought againſt the 
Tertenants. 2. That the Queen had nothing in 


the Manor, nor had at the Day of the Writ pur- 
| Chaſed; for ſhe had demiſed it before. — W:1by. 
This Suit is given to the King, but that is where 
no Other will ſue; will you ſay any Thing elle? 


And then he fhewed an Amerciament and Fine, 


and alſo an ancient Recovery of the ſame Tene- 
ments, in an Action tried at Common Law. 


Jedd. Seeing by this ancient Fine and Reco- 
very, the Tenements are become Franckfee, 
and pleadable here; Quære, if they ſhould now 
be received, to reverſe the late Fine, without 
ſuing to reverſe the former Fine and Recovery, 
which are ſtill in Force: And for that he was a 
Stranger to the Fine, and alſo to the Suit, and 


A Pe- 
tition for a Writ of Diſceit in the like Caſe. 


28. 


recovered ſhall make Reſti- 


And 


did not ſhew ic /ub pede ffoilli, and a Writ to 
allow it: Therefore by Wilby it is no Plea ; for 
on a Nient compriſe pleaded, it cannot be tried 
between the Parties. 26 Ed. 3. 66. And ſo 
Note, That a Fine of elder Date will hinder the 


| Reverſal of a Fine of later Date by a Writ of 
Diſceit, but not e converſo. See 21 Ed. 3. 25, 


6. 0 c | 

(e) And alſo the Iſſues in the mean Time. 
Mich, 16 Ed. 3. But not Damages. 18 Ed. 3. 
And note; the King ſhall have the Iſſues 
in Diſceit, on a Recovery by Default on a Præ- 
cipe. 29 Ed. 3. 31. See 8 H. 6. 2. 4r Ed. 3. 2. 
10 Ed. 3. 18. That he fſhail recover all in 
Damages againſt the Sheriff, ſee the Fine avoid- 
ed between the Parties, for that the Court had 
not Juriſdiction thereof, 9 H. 7 12. and 8 EA. 4. 
6. per Littleton, | | 

And Note; In a Writ of Diſceit on a Fine 


levied of juch and ſuch Lands, Oc and Error 


brought in B. R. the 'I'ranſcript of the Fine was 
removed thither: and the Court being appriſed 
by the Record, that the Manor (of which the 
Land: were alledgeu to be Parcel) was 
and by the Conuiance on the Defendant's Part, 
or otheiwiſe by Verdict, that it was Parcel of 
the Manor ; Judgment was given that the Fine 
be reverſed ; and yet by Force of this Proceſs, 
and for that other Lands were rendered by the 
Fine, the Fine was not taken off the Files, but 
only marked guoad thoſe Lands. 21 Ed. 3. 20. 
17 Ed 3. 31. But rote, That he who is Terte- 
nant ought to be made Party by the Scire facias; 
for the Conuſar:c: of him who is Party to the 
Fine, ſhall not bind the Tertenant, if the Lands 
are (not) Ancient Demeſne. 7 H. 4. 44. 8 H. 4. 


29. See alſo in Diſceit by the Queen, on a Fine 


levied of Lands in Ancient Demeſne; and by 
the Tranſcript it appears, that the Lands were 
rendered 


ne : 


Writ of Diſceit. 223 

A And if a Man levy a Fine at Common Law unto another of Land which [ 98. ] 
is in Ancient Demeſne, the Lord of Ancient Demeſne ſhall have a Writ 35 H. 6. 46. 
of Diſceit againſt him who levied the Fine, and he who is Tenant ſhall 18 
avoid the Fine, and there he who ought to give the Land ſhall be reſtored Joſeth by omg 
unto his Poſſeſſion and Title which he hath given by the Fine, becauſe the cipe in Capite, 
Fine and Gift thereby is avoided. But if he who levieth the Fine, have after where he 
by his Deed releaſed unto him who hath the Poſſeſſion by the Fine, or by the w Oy 
Deed confirmed his Eſtate in the Land, then he unto whom the Releaſe or Ee 8 
Confirmation is made, ſhall have and keep the Land notwithſtanding. that and the Lord 
the Fine be avoided, becauſe that Releaſe or Confirmation made unto him brought Diſ- 
being in Poſſeſſion, hath made his Eſtate firm and righttul, againſt him and oy for the 
his Heirs who releaſed or confirmed the ſame. ny of the 

B If a Man do recover in a Writ of Waſte where the Tenant was not ſum- ,g Ed. ,, 20. 
moned, Sc. the Defendant ſhall have a Writ of Diſceit, and ſhall be reſtored. 17 Ed. 3. 18. 
T. 9 Ed. 3. See 17 Ed. 3. 58. 29 Ed. 3. 42. 29 Ed. 3. Diſceit 63 and 56. 20 Ed. 2. 
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C If Huſband and Wife loſe the Land of the Wife by Default, they may ſue Diſceit 5. ac. 
a Writ of Diſceit, and if the Huſband dieth, it ſeemeth the Wife may ſue 5 


19 Ed. 3. 
ſceit 3. 


a Writ of Diſceit to be reſtored to her Land, Sc. or have a Cui in vita upon 19 Ed. 2. 
the Statute at her Election; and the Writ of Diſceit ſhall be directed unto Diſceit 56. 
the ſame Sheriff who did the Diſceit, and falſe Return, and not upon the 
Coroners, as appeareth Trin. 20 Ed. 3. Yet it ſeemeth it is not Error, if it he ſhall not 


be directed unto the Coroners, Sc. 


20 £8 3- Diſcet 4. 5 fl 


20 Ed. 3. 
Diſceit 4. 


have Diſceit, 


(a) And in a Writ of Diſceit, if the Sheriff return one Summoner dead, by Wilby. 


yet the other Summoner ſhall be examined, c. 


And if it be found that he 


did not ſummon, Sc. the Party ſhall be reſtored unto the Land, and fo if one 
Viewer or Pernor did not do that which he ought to do, the Party ſhall be 
reſtored, becauſe ir ought to be done by both, Fe. But if Summons be by 
four Men, as long as two of them are alive, the Tenant who loſt may have a 


Writ of Diſceit. 


E And a Writ of Diſceit lieth againſt him who imbezileth a Writ, and alſo 
againſt him who procureth another to imbezil a Writ, if it be imbeziled, Sc. 
and they may be joined in the ſame Writ. See 19 H. 6. 29, 50, 72. 9 H. 6. 5. 


8 H. 6. 20, 50. 


rendered in Tail to 4. Remainder to B. in Tail, 


Oc. and a Scire facias ſued againſt the Terte- 


nants (which ſeem to have been the Iſſue of B. 


in Tail, but was not ſo ſuppoſed by the Writ). 


who acknowledge the Lands (except eight Acres 
which were Frank fee); and Thirning would not 
avoid the Fine, till thoſe in Remainder were 
made Parties by Scire facias. 21 Kd. 3. 56. But 


it is ſufficient if the Tertenant only be made 


Party to the Writ. 16 Ed. 3. 66. Note; By 
the Caſe aforeſaid, it appears it is in the Plain- 
tuf's Election to bring a Writ of Diſceit againſt 


Hill. cont, 
20 Ed. 3. 
Diſceit 5. 
H. 6. 1. 

| 18 Ed. 4. 1. 


19 H. 6. 29, 


$9, 71. 


the Conuſor of the Pine and the Tertenant, or 


otherwiſe to bring it againſt the Conuſor alone, 


and to have a Scire facias againſt the Tertenants; 


quod Nota; and ſo it is in Diſceit on a Recovery 


for Non-ſummons, &c. See 38 Ed. 3. 1. See 


1 Lutw. 712. 18 Ed. 4. 6. 36 H. 6. 34. contr. 
17 Ed. 3. 31. conir. See 10 Co. 50. 4. 2 R. z. 
21. 16 KH 7. 1.2» EO, 


(a) So in Waſte, where the Writ iflued to the 


Sheriff who found the Waſte, by Diſceit. 30 Ed. 
3. Diſceit 5. See 8 H. 6. 2. 8 Ed. 3. 6. 8 H. 6. 
5. 35 H. 6. 46. | 


And; 
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20 H. 6. 34. 
16 Ed. 4. 9. 


26 H. 6. 
Diſceit 15. 

27 H. 6. 

vide 34 Ed. . 
Diiceir 57. 
Neither the 
Clerk nor he 
Def. ouſted. 


9. 4. 33. 


Li. cc. 


10 Ed. 4. 9. 


11 Ed. 4. 6. 
5 H. 7. 41. 


9d. 53. 7. 


8 Ed. 4. 6. 


vit of Diſceit. 

And if a Man doth bargain with another to infeoff him (a) of certain Lands, E 
and afterwards he infeoffeth another Man, he with whom he made the Bargain 
ſhall have a Writ of Diſceit (5). 

(c) And if a Man do recover in a Quare impedit by Default, &c. if the De- G 

endant be not ſummonec, he ſhall have this Writ, and the Summoners and 
Pledges upon Attachment ſhall be examined thereupon: And if the Deceit 
be found, he ſhal! have Writ unto the Biſhop, &c. for him. 

It an Action of Debt be brought againſt two as Executors, where one of H 
them is not Executor, if he who is not Executor confeis the Action, he who 
is Executor ſhall have a (4) Diſceit againſt him, and recover as much in Da- 
mage 8. 

It an Attorney be not informed by his Client to plead in any Action, and 1 
he plead, J ha- he is not TOY informea, and therefore cam give no Anſwer, &c. 
the ſame ſhall be entertd to 1.ve him of Damages in a Writ of Diſceit brought 
againſt hin by his Maſter, c. 


If a Mun ſell ( 5 me warrant them to be of a certain (e) Length, if K 
they be not of ſuc ak L127, Who bought them ſhall have a Writ of Diſ- 
ceit againſt him 03071615 errantrys. a although the Warranty be only by Word; 
but if the Warrar, heanade.t:erother Time after the Bargain made, then it 
ought to WE 175 e he ſhall not have an Action upon that 
Warranty; for t have an Action of Diſccit therefore, if the War- 
ranty 5 not pon the Bargain and at the Time of the Bargain. 


The Writ of Piſce O ght to be brought inco the County where the Diſceit L 
18 ſuppol: ct to be done. 

If a Man recover in a Præcipe in Capite by Default, where the Lands are M 
not holden of the King, or ac hath not the Lord's Licence to ſue in the 


Common Pleas, the Lord ſhall have a Writ of Diſccit, and (J) recover Da- 


mages; but the Recovery ſhal! Hand in Force, and the Lord ſhall have the 
Seigniory, and he who recovere thall alto hold over the King by way of 


Eſtoppel (g). 


(a) So if he grant a Rent-charge, or acknow- e) Becauſe it cannot be tried but by parol 
ledges a S atute, and after re enfeoffs according Proof; 0 5 one warrants Wares to be of ſuch 
to an Agreement; or if he makes a Feoftment Weight, if found not to be of ſuch Weight, 
to another, and after re enters and infeoffs ano- Cc. ar = Time of the Waranty. 11 Ed. 4. 6. 
ther, and the firſt Feoffee enters. 20 H. 6. 34, 13 H. 4. 1. and ſee by Hank}. 13 H 4. 1. and 
35. Note here, it was a Bargain without a C4:4e 11 Ea. 4. 16. lf the Vendor warrants a 


Deed. Horte to be found, where he has a Defect that 
(% See 16 Ed. 4 9. 3 H. 7. 14. 21 H. 7. is apparent to the Senſes, Diſceit does not lic; 
41. Bn, contra by Thirning, if the Horſe be not there 

(c) But where the King recovers, the Party preſent 
muſt ſue by Petition to the King; and if he an- (J But he ſhal! not recover Damages as for 


ſwers, Let Right be dine, he ſail have a Writ of Lots of a Seigniory or Court; for the Seigniory 
Diſceit; and if he aniwers, Let the Diſceit be remains, and the Lois ot the Court is only pro 
examined, then on that Indoriement they may ac vice. 17 Ed. 3 31, 37. 

proceed, but without Wiit. 10 FH. 4. 4. See () See a Writ vpon this Caſe, 17 Ed. 3. 59. 


| 27 f 6.5. 26 H. 8. 34. 34 E. 1. 5% 17. Quere 10 Ed. 4. 6, 37. 


(4) See 9 Ed. 4. 13. 21 Ed. 4. 24. 48 Ed. 3. 
25. 11 H. 4. 84. 20 Ed. 4. 9, 51. 


It 


' + 4 ® 


Writ of Diſceit. 225 
N If a Man procure another to ſue an Action againſt me to trouble me, I 1 Salk. 14,15. 
ſhall have a Writ of Diſceit. 3 Cro. 378. 
O A Writ of Diſceit ſhall be maintainable againſt the Attorney and the She- 
riff, becauſe they put a Writ of Habere facias ſeiſinam upon the File of the 2 Inſt. 2, 215. 
_ Sheriff's Writ, where they have not any Record to warrant it. See 17 Ed. 3. 
; | | | 
P If a Man levy a Fine of Land in Ancient Demeſne, and alfo of Land at 21 Ed. 3. 20. 
the Common Law, the Party ſhall have a Writ of Diſceit for the Ancient; 1 * 6. 
Demeſne Land, and ſhall avoid the Fine for that Land, and the Fine ſhall Dicceit * 
| ſtand good for the Land at the Common Law (a). = ; 
Q If a Man loſe Land by Default in a Præcipe quod reddat, (b) and dieth, his 
Heir ſhall have a Writ of Diſceit as well as the Father, and ſhall have Reſti- 
tution. _ OY 1 
R lf a Man have Execution by Default upon a Recognizance in a Scire facias 15 Ed. 3. 
ſued out againſt another, and the Defendant dieth, his Executors ſhall have Diſceit 43. 
a Writ of Diſceit, and ſhall be reſtored, Sc. If the Diſceit be found that 3 
their Teſtator was not warned, there the Garniſhers ſhall be examined, c. 2 
8 And if a Man recover an Annuity, and afterwards ſueth a Scire facias, and 18 Ed. 3. 
recovereth by Default, the Defendant ſhall have a Writ of Diſceit, if he were Diſceit 42. 
not warned. : TS [ 99: J 
A And the Vouchee ſhall have a Writ of Diſceit where he loſeth by Default, 3 & 4 Ed. z. 
if he were not ſummoned, Sc. Poſt. 106. . Diſceit 45. 
B In a Præcipe quod reddat againſt the Huſband and the Wife at the Grand 
Cape, the Huſband appeareth in Perſon, and the Wife appeareth by Attorney, 
who hath a Warrant which is inſufficient, by which Judgment is given upon 
the Default of the Wife againſt the Huſband and Wife, Cc. yet they ſhall 18 Ed. 2. 
have a Writ of Diſceit, if they were not ſummoned, Sc. . net. 
C And where a Man loſeth by Default in a Quare impedit, or Waſte, it be- 
hoveth that the Summoners and the Pledges upon the Attachment, and the 
Manucaptors upon the Diſtreſs, ſhall be examined, when the Writ of Diſceit : 
is brought therefore. See in the Title of Diſceit in the Abridgments for that 55 N 6 
Matter. 29 Ed. 3. 4 © 1 | EY 3 
D It a Man ſue a Writ of Monſtravit againſt another to account, Sc. where 
he hath ſufficient Lands in another County, by which he may be brought to 
anſwer by Writ of Account, the Defendant ſhall have a Writ of Diſceit againſt . 
the Plaintiff who ſueth the Monſtravit, quod vide Mich. 9 Ed. 2. Fitz. Diſ- 
ceit 52, Ts 
E. If Tenant for Life loſeth by Default, where he was not ſummoned, and Dyer 241. b. 
dieth; he in the Reverſion ſhall not have a Writ of Diſceit, becauſe he ſhall 8 Ed. 3: 0,59, 
not have a Writ of Error, if not by the Statute, Sc. So 8 Ed. 3. 6. per 
Parning, clearly, 8 5 


(a) See 7H. 4. 44. 17 Ed. 3. 31. 21d. 3. 20. not pleaded. 17 Ed. 3. 59, Cc. 8 Ed. 3. 6. 
(5) And the Parol ſhall not demur for Nonage 18 R. 2. Diſteit 30 & 50. 15 Ed. 3. Diſceit 43. 
of the Demandant, if a Deed of the Anceſtor be 8 Ed. 3. 62, 52. 8 H. G. 2. 15 Ed. 3. Diſceit 45. 
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226 
1 Ed. z. 
So of [elle nant of that Manor doth levy a Fine of his Land at the Common Law, the 


of Ycars. 


lk 4 


22 Eq. 3. 


Diiceit. 


17 Ed. 3. 51. 
Diſceit 39. 


17 Ed. 3. t. 


Diſceit 9. 


was ſued, Sc. or out of the Chancery, at his Election. 


Writ of Diſceit. 


Tf a Man be Tenant for Life of a Manor in Ancient Demeſne, and the Te- 


Lord of the Manor who is Tenant for Term of Life ſhould have a Writ of 
Diſceit, and after his Deceaſe,. he in the Reverſion ſhall have a Writ of Diſ- 
ceit, and reverſe that Fine. 17 Ed. 3. 58. vide ſupra B. 

If the King doth recover in a Precipe quod reddat, or in a Formedon againſt . 
another Man by Detault, the Tenant ſhall have a Writ of Diſceit, as well as he 
ſhall have Writ of Error, where the King recovereth by erroneous Proceſs, 
Sc. or erroneous Judgment. See for this Matter M. 10 H. 4. in Title Tra- 
verſe in the Abridgments. | 1 

And this Writ of Diſceit ſhall ſometimes iſſue out of the Common Pleas 
(a), or he may ſue it out of the Chancery, if he will; as if a Man loſe Lands 
by Default in a Præcipe quod reddat in the Common Pleas, the Tenant, if he 
were not ſummoned, ſhall have a Writ of Diſceit out of the Common Pleas, 
if he will, or out of the Chancery. Hide ante 98. K. 

And fo if a Man have Execution upon a Recognizance in the Common Fi 
Pleas or King's Bench by Default, &c. the Defendant ſhall have a Writ of 
Diſceit, if he were not ſummoned out of that Court where the Exccution 


And there are divers other Writs of Diſceit, in the Form of a Writ of 
Audita Querela, as if one fue a Precipe quod reddat againſt another, and the 
Tenant is eſſoined at Qrind* Paſch', which Eſſoin is adjourned until 1 Trin. 
the Term (4) following, and the Demandant and his Attorney by Covin be- 
twixt them recovered a Writ in the File of Writs, that the Tenant hath made 
N. and M. his Attornies jointly and ſeverally at the ſaid Quind' Paſcb', by 
which the Demandant challengeth that Eſſoin, becauſe he had Attorney i in the 
Writ not eſſoined, by which at the Day of Adjournment the Eſſoin is quaſh- 
ed, and the Demandant recovereth the Land by this Default at Quind* Paſch'. 
Now the Tenant ſhall have a Writ of Diſceit againſt the Demandant and his 
Attorney, and the Form of the Writ ſhall be in the Nature of Audita Querela, 
and ſhall be directed unto the Juſtices of the . Pleas, and is ſuch: 

The King to his Juſtices of the Bench, greeting : I. of B. hath ſhewed unto us, 
that whereas W. of B. lately impleaded him the ſaid I. before you in the Bench 
aforeſaid by our Writ, of one Meſſuage, 8c. in B. and hath proceeaed to the Ta- 
king of the proper Inqueſt, aud Day was given to the Parties from Faſter Day in 
fifteen Days laſt paſt, at which Day he the ſaid |. cauſed himſelf to be Heine | 
and that Eſſoin was adjourned until fifteen Days of the Hely Trinity then next 
following, and the aforeſaid W. and L. his Attorney, by Colluſion before had be- 
tween them, contriving to difinherit the aforeſaid I. of the Tenement aforeſaid, 
recorded S. of T. Servant of the ſaid W. of B. and W. of P. Attorneys for him 
the ſaid I. and cauſed a Writ of Attorney to be put in the Files of Writs, and a 
certain Challenge of the aboveſaid Eſjoin, in fifteen Days of Faſter, in the Bench 
aforeſaid, he the ſaid I. being whully IT of the Day, and that becauſe the 


(a) Note 3 Levin. 419. 22 Ed. 3. 11, contra. (45) See Diſceit againit one who caſt an Eſſoin 
Vide ibid. 51. of the King's Service, and the Tenant. 12 Hf. 


3 5 
aforeſaid 


Mrit of Diſceit. 227 
9 pre ſaid J. who had his Attorney in the ſame Plea, did not aſſert the aforeſaid 
Eſſoin to be caſt, that at the ſaid fifteen Days of the Holy Trinity Seiſin of the Te- 
nement aforeſaid ſtood adjudged to the ſame W. of B. by the Conſideration of the 
Court, becauſe the Attorney of the aforeſaid i. was not eſſoined at the ſaid fifteen 
Days of Eaſter, in Deceit of our Court aforeſaid, and to the great Damage and 
nh eſt Diſberiſon of the ſaid I. whereupon the ſame I. hath beſcught us by his 
Petition exhibited before us and our Council in our Parliament, that we will pro- 
vide him a Remedy in this Behalf, and becauſe the aforeſaid W. of B. ſpeaking 
before you in the Bench aforeſaid touching the Premiſſes in this Behalf, hath ac- 
knewledged theſe Things, as it is ſaid: We command you, that having heard the 
Complaint of him the ſaid I. upon the Premiſſes, and having called before you as 
well the aforeſaid W. of B. and W. of P. as S. of F. and having heard ſeve- 
rally their Reaſons thereupon, if it ſhall appear to you, by Tuqueſt thereon to be 
token, or by the Acknowledgment of them the ſaid W. W. and S. or any of them, 
that I. hath loſs his Tenement aforeſaid by the Colluſion aforeſaid, as it is ſaid, 
then that you cauſe to be done, as of Right ſhall be done, compleat Juſtice, as 
well for us as the aforeſaid I. as well touching the Deceit and Collujion aforeſaid, 
as touching the Recovery to be had of the Tenement aforeſaid. Witneſs, 8c. 

K If a Notary or other Perſon of Covin counterfeit the Seal of any Parſon or 
Vicar, and forge Letters of Reſignation of his Parſonage or Vicarage, in the 
Name of the Parſon or Vicar of his Benefice, he ſhall thereupon have a Writ 
of Diſccit, and the Writ is in the Regiſter. But whether by that he ſhall be [ 100. 

I reſtored unto his Benefice, quære; it Teemeth not, becauſe the Removing of | 

Þ him is a ſpiritual Act. 

| A If two ſeveral Men come before the Mayor of the Staple, or before other 

Mayor of a Town, and there one acknowledgeth unto another one hundred 
Pounds in the Name of another Man, affirming him to be ſuch a Perſon, 
which in Truth he is not; for which the other Perfon is troubled, and ſued 
upon the Starute, and taken in Execution, &c. he ſhall have a Writ of Diſ- 
ceit againſt the two Perſons, Fc. and {hall recover Damages againſt them. 

B And ſo if a Man be bounden unto a Prior by a Stitute-merchant in forty 
Pounds, to be paid at a certain Day, at which Day he payeth the Money unto 
the Prior, Sc. and afterwards another Perſon in the Prior's Name cauſe the 
Statute to be certified in the Chancery, and ſue Execution thereupon, the 
Prior not knowing thereof, he who was bounden, and hath paid the Money, 
ſhall have a Writ of Diſceit againſt the Prior and thoſe who ſued the Execu- 

tion in his Name. | 

C lf the Eſcheator, by Virtue of a Writ directed to him (a) doth ſeiſe into Eſcheator, 
the King's Hands the Lands of any Perſon who holdeth of the King in Chief, 

by which the King commits the Wardſhip of thoſe Lands unto another, who 
grants them over unto another during the Nonage of the Heir: Now if the 
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(a) See g H 6. 6. an Office found before the for the Commiſſion does not make him a Judge, 
Eſcheator wirtute brevis; T hat one A. died ſeiſed he is only an Officer; But an Action on the Caſe 
of the Moiety of the Manor of D and that B is does not lie againtt a Judge of Record. 2. See- 
his Heir, and the Eicheator returns the Office, ing the Office found him ſeiſed of a Moiety only, 
that 4 died ſeiſed of the Whole Manor; and his Returiing that he died ſeiſed of the Whole, 

held, 1. Thar B may have an Action on the is iuffic.ea! to give the Action: And yet if tlie 
Caie againſt the Eicieator tor this falſe Return; King bas a Vioety, he ſhall have the W hole. 
g 2 Under 
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f H. 7. 9. 
It is a Pound 
as well as if 
it were in his 
ſeveral. 
Fairf. contra. 


33H. 8. pl. 56. 


as well as the Sheriff may have an Under Sheriff. 


that Pound, and took and led away the Beaſts aforeſaid, and other Wrongs to him 
did, to the great Damage, &c. 55 5 


Writ what Kind of Cattle they are, nor to whom the Property of the Cattle 


| 


Writ of Breaking the Pound. 


Under Eſcheator of his own Authority return another Officer without Inqueſt, 
Ec. and diſturbeth the Poſſeſſion of the ſecond Grantee, the ſecond Grantee 
ſhall have a Writ of Diſceit againſt the Under Eſcheator : And ſo if the 
Eſcheator of his own Athority have ſo done without taking any Inqueſt, Sc. 
according to the Courſe of the Law; and theſe Writs are in the Regiſter. 
And thereby it appeareth, that an Eſcheator may have an Under Eſcheator 


And alſo it appeareth, that an Eſcheator ſhall be puniſhed, although he be D 
an Officer of Record, if he return any Office, virtute Officii, which he hath _ 


not taken any Inqueſt to inquire of the ſame: And the Proceſs in the Writ 
of Diſceit is Attachment and Diſtringas. 


Writ de Parco fracto. 


ATE of Parco frafio heth where a Man diſtraineth Cattle for Damage- F 
feaſant, or for Rent or Service, and put them into the common Pound, 
or into another Pound or Place, which ſhall be ſaid to be a lawful Pound; 
and he who hath Property in the Cattle, or other Perſon taketh the Cattle out 
of the ſaid Pound, and driveth them where he pleaſeth: He who diſtraineth 
him for, Sc. ſhall have the Writ de Parco fraffo. | 

If a Man ſendeth his Servant to diſtrain for Rent or Services, and the Ser- 
vant diſtraineth the Cattle, and impoundeth them, and a Stranger taketh them 
out of the Pound, the Maſter ſhall have the Writ de Parco fracto, and not the 
Servant, for it is the Maſter's Pound. | „ 

If a Man diſtrain for Rent or Services, or for Damage: feaſant, and put the 
Cattle in the Land or Cloſe of a Friend with his Licence, and he who owneth. 
the Cattle taketh them out of the ſaid Cloſe, he who diſtraineth them ſhall 
have the Writ de Parco fracto, and not he whoſe Cloſe it is: For who own- 
eth the Cloſe, ought to have an Action of Quare clauſum fregit, &c. for that 
it is not his Pound, but the Pound of him who diſtraineth the Cattle; and 
the Form of the Writ i, e h e 

The King to the Sheriff of Lincolnſhire, greeting: If A. &c. then put, &c. F 
B. to ſbew wherefore, whereas the ſaid A. 100k certain Beaſts in his Damage at N. 
(or thus,. the Beaſts of the aforeſaid B.) and impounded them there, according to- 
the Law and Cuſtom of our Realm, the aforeſaid B. with Force and Arms broke 


And note, That this Writ is vi & armis, and he ſhall not ſhew in the 


doth appertain, if that he pleaſe not ſo to do. 
And if a Man ſend his Servant for to diſtrain for Rent or Services, or for G 
Damage-feafant, then the Form of the Writ is ſuch : 
To ſhew wherefore, whereas the ſaid A. cauſed a certain Ox (or certain Beaſts) 
to be taken in bis Damage at N. by B. his Servant, and he the ſaid B. there im- 
pounded that Ox (or thus, thoſe Beaſts) according to the Law and Cuſtom of our 
Realm of England, he the ſaid C. with Force and Arms broke that Pound, &c. 
Or 


Writ of Breaking the Pound. 229 


Or thus for an Abbot; To fhew wherefore, whereas the ſaid Abbot, in his Houſe 
in the Suburbs of Lincoln, by Friar I. Keeper of our Cell of Saint Mary Magda- 
ten without Lincoln, certain Beaſts, &c. Otherwiſe for a Default in the Lord's 
Court; Wherefore, whereas the ſaid A. in his Fee at N. cauſed to be taken by 
his Servant the Beaſts of the aforeſaid B. for a certain Default which the ſame B. 
made in the Court of bim the ſaid A. againſt E. in a Plaint which was in the ſame 
Court between, &c. by Conſideration of the ſaid Court, and the ſaid A. impounded 
thoſe Beaſts according to, &c. the aforeſaid B. with Force and Arms, &c. 
H If a Man do diſtrain for Amercement in a Hundred, and impound the 
Cattle, and the other taketh them out, the Writ ſhall be, 
Wherefore, whereas the ſaid A. by B. and C. his Bailiffs of the Hundred of N. 
cauſed to be taken certain labouring Beaſts of him the ſaid F. at S. within the 
Precinct of the Hundred aforeſaid for a certain Amercement, in which the ſaid F. 
was amerced in the ſame Hundred, to be levied to the Uſe of the ſaid A. and the 
ſaid B. and C. impounded thoſe Beaſts, &c. | 5 he 
And in this Writ he ought to ſhew, that the Property of the Cattle were 41 Ed. 3. 26. 
in him who was amerced, becauſe he cannot diſtrain the Cattle of other Men 47 Ed. 3. 13. 
for this Amercement; but for Rent or Service it is otherwiſe. For the Party“: e * 
may diſtrain the Cattle there levant and couchant upon the Lands (a). L101. ] 
If the Queen do diſtrain for a Debt or Amercement due unto her, and im- 
pound the Cattle, and a Stranger doth break the Pound, and take them out, 
then ſhe ſhall have a Writ, and the Writ ſhalt be ſuch: OE ße 
The King to the Sheriff of S. greeting: Put by Gages, &c. P. of E. and C. of 
D. that they be, &c. to anſwer as well to us as Ann Queen of England, where- 
fore, whereas W. of R. Bailiff of the Liberty of the ſaid Queen of the Hundred 
of C. (in which the ſaid Queen, as in the reſt of her Lands and Tenements granted 
to ber by us, hath the Return of all cur Writs, as belongs to the ſaid W. by reaſon 
of his Office) by Virtue of the Return of a certain Writ made by him for you- 
within the Liberty aforeſaid for a certain Debt, to be levied to the Uſe of the ſaid 
Queen upon the ſaid P. by Summons of our Exchequer, took the Beaſts of the ſaid P. 
at B. and impounded them there, according to the Law and Cuſtom of our Realm, 
the aforeſaid P. and C. with Force and Arms broke that Pound, and took and led 
away the aforeſaid Beaſts, and committed other Wrongs there, in Contempt of us, 
and to the great Damage of the ſaid Queen, and againſt our Peace, &c. 
A And when the King ſueth any Writ, the Writ ſhall not ſay, Fe. Si Geor- ,g Ed. 3. 21. 
gius Rex Mag” Brit' fecerit te ſecur*, &c. for he ſhall not (5) find Sureties as Lit. 133. 
a common Perſon ſhall do, for he ſhall not be amerced, as appeareth by the 
Writ before. _ 5 1 : 3 
B If the Huſband do diſtrain for Rent or Services which he hath in Right of 15 Ed. 4. 9. 
his Wife, and a Stranger taketh them out of the Pound, the Huſband ſhall 
have the Writ de Parco fracto in his own Name; but yet it ſeemeth he may 
ſue the ſame in his Name, and in the Name of his Wife, and join the Wife 
with him; tamen quære. 
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(a) See 10 H. 7. 21. 15 H. 7. 19. 6 Fa. 8. cantr. 4 Ed. 3. 35. conir. 5) And ſo it is 
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Writ 
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Mrit of Reſcous. 


HE Writ of Reſcous lieth where a Man doth diſtrain for Rent or Ser- C 
vices, or for Damage-feaſant, or would impeach or impound the Cattle, 
and the other Party doth reſcue them, or taketh (a) them from him, then he 
ſhall have this Writ of Keſcous; and the Writ is ſuch: 
| The King to the Sheriff, &c. If A. ſball make you ſecure, &c. then put, &c. D 
to ſhew wherefere, whereas he the ſaid . took in his Fee at S. certain Beaſts, or 
thus, certain Beaſts of the ſaid B. and would have impounded them there according 
to the Law and Cuſtom of our Realm of England, the aforeſaid B. with Force 
and Arms reſcued the Beaſts aforejaii, () and other Wrongs, &c. Or thus; 
Wherefore, whereas the ſaid . caujed to be taken certain Beaſts by C. his Ser- 
vent in his Fee at S. fer Cuſtoms and Services due to him; or thus, cauſed to be 
taken a certain Cart of him the ſaid B. and the ſaid C. weuld have carried that 
Cart unto the Manor of the ſaid A. of S. according to, &c. the ſaid B. with 
Force and /irys made an AMſault upon him the ſaid C. and the ſaid Cart, &c. took 
ac from him, &c. 
And fo it ppearcth he may join in a Writ of Reſcous for the Aſſault and 
Battery of his Servant. 
And it he do diſtrain Cattle, and ales dead Chattels, then the Writ wal be, E. 
Jo jbew wherefcre, whereas be the ſaid A. took the Beaſts and Chattels of the 
oforeſa:d B in his Fee at S. for Cuſtrms and Services due to him, and would 
has e impounded thiſe Beaſts, and detained the Chattels afcreſaid in the Name of a 
Dijtreſs, according to the Law and Cuſtom of our Realm of England, the ſaid C. 
(c) reſcued th Beaſts, and tec away from bim the ſaid A. the Chattels afore- 
ſaid, and other Wrong:, &c. 
And if he do diſtrain for a Re nt. charge, the Writ is ſuch: 
Wherefore, whereas he the ſaid in a certain Tenement of him the ſaid B. at 
N. bound for a certain yearly Rent by ihe Writing of him the ſaid B. charged 
_ with the Diſireſs of the ſaid A. lech certain Chattels of the ſaid B. for the Rent 
aforeſaid, being in Arrear, and would have there detained them in the Name of a 
Diſtreſs, according to the Law, &c. the eforeſaid B. took away from him the 
Chattels aforeſaid, &c. 
And note, That if a Man ſend his Servant to diſtrain for Rent or Service, F 
or Damage-feaſant, and Reſcous be made upon the Servant, the Maſter ſhall 
have the Writ of Reſcous, and not the Servant; for the Wrong is done unto 
him who ought to have the Rent or crvice, or is damnified, Ec. 
If a Collector or Sub-collector Ciſtrgin for Fifteens, and Reſcous be made, 
he ſhall have the Writ of Reſccus; and the Writ ſh: 11 be ſuch: 
If W. of S. the Sub-colletior of the Tenths of the Town of S. laſt granted 10 G 
#s by the Citizens and Burgeſſes of cur Realm, &c. ſhall make you ſecure, &c. 


(a) Note; One may have one Writ of Reſcous ought to count of 1. Terms of Payment. 8 H. 
for reſcuing of ſeveral Diſtreſſes taken for ſeve- 4. 1. Paſt Entr. 5 
ral Lenufes. 3 H. 6. 52. adjudged. („) Without Lal in what Blace the Reſcue 
(% Note; He ought to count for what Rent was, for it ſhall be intended in the Place where 
or Services, &c. he took them, and therefore he taken 30 Ed 3. 15. But it ſhall be ſhewn in 
the Count. 10 Ed. 4. 15, 


2 then 


| 


| | 
Writ of Reſroms 


then put, B. Sc. to anſwer as well to us as the aforeſaid W. wherefore, whereas 
the ſame W. took certain Chattels of bim the ſaid 5. for a ceriain dum of Money 
aſjejjed upon Account of the Tenths aforeſc d, and in our Name vet uid have de- 
tained thoſe Chattels in the Name of a L;jtreſs, the aforeſaid 3. there lau, 4 
the ſaid W. aud beat him, and took away from him theſe Chatiels, &c. and other 
Wrongs, &c. in Contempt and Prejudice of us, and to the great Damage of be 
faid W. and againſt our Pete, &c. 

And if the Bailiſfs or Officers do arreſt certain Perſons, and others reſcue 
them from the Officers, then he who cauſed them to be arreſted, ſhall have 
the Writ of Reſcous; and the Writ ſhall be fuch : 


Wherefore, whereas the ſaid Prior by the Chorter of Lord Edward, Sc. which 


we have inſpected, cught to have at W. his free Court of a bis Men, as well 
Burgeſſes as cibers, and of all Pleas and Plaints and i:achments whasſoer er vay- 
pening, together with Prizes and all other Things belonging to his Men; z ond he 


ſame Prior cauſed to be attached by 3. his Builif at F. NK. and Vl. the Men of m 


the ſaid Prior, for divers T reſpalſes by them aone at T. within the Liverts of ; be 
aforeſaid Prior (as it is ſaid) againſt our Peace, whereupen Hue and Cry was there 
levied, and the ſaid Prior would, according to Cat ard Cuſtom, hade there de- 


tained them the ſaid R. and M. to undergo Fuſtice in this Pebalf in the Ceurt of 


the ſaid Prior, the aforeſaid B. and L. "with Force and -irms took the aforeſaid 


R. and M. not juſtified concerning the ſaid Treſpaſſes, cut of the Cuſtcdy of him 


the ſaid B. a permitted them to go where they would, and other Wrongs, &c. 
zo the great Damage of him the ſaid Prior, and to the manifeſt Hurt of his Li- 
berty, and againſt cur Peace, &c. 


111 


And note, That if the Bailiff or Sheriff, or other Officer of the King, do Infra G. 


arreſt a Man, or diſtrain him for Debt, or other Service due to the King, and 


Reſcous is made, then the Bailiff or other Officer ſhall have the Writ of Rei- 


cous in his own Name, and not the King's, and the Writ ſhall be ſuch: 

If T. Bailiff of the Hundred of F. ſhall make you ſecure, &c. then put, &c. 
to anſwer as well to us as the aforeſaid Bailiff wherefcre, whereas the ſame Bai- 
liff, according to the Duty of his Office, took W. (whom we commanded to be 
taken by our Sheriff of the County aforeſaid by our Writ of Judgment to bim di- 
refed) at K. by Virtue of eur Mandate aforeſaid, and would have led him unto 


our Coſile of R. there to remain in cur Priſon, the aforeſaid R. and S. with Force 
amd Arms reſcued him the ſaid W. at the Town of K. and other Wrengs, &c. in 
Contempt of us, and to the great Damage of the aforeſaid Bailiff, aud againſt our 


Peace: And have, &c. 


And if the Bailiff would arreſt any Perſon, and he himſelf do refcue him- 


ſelf, and will not obey the Arreſt, then the Writ ſhall be ſuch: 
IH. of R. Bailiff of our Town of S. ſhall make you ſecure, & c. then put B. c. 
Wherefore, whereas he the ſaid H. according to the Duty of his Office, attached 
the aforeſaid B. for a certain Hue and Cry levied upon him by W. of S. at C. on 
the Complaint of the oforeſaid V. according 10 the Law and Cuſtom of our Realm; 
the aforeſaid 3. net permitting himſelf to be juſticed, with Force and Arms broke 
the Attachment aforeſaid, and there made an ¶ſault upon him the ſaid H. &c. 
And it the Sheriff ſend unto rhe Bailiff of the Liberty to levy Fines and 
Amercements for the King, and the Bailiff diſtrain certain Cattle, and the 
Reſcous is maile: Now the Lord of the Liberty ſhall have a Writ of Rel- 
cous 
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1 232 Hrit of Reſcous. 

q cous of the Reſcous done to the Bailiff, and for the Battery and Aſſault made 

1 upon him, and for the Loſs of his Service, and all in one Writ. 

Poſt. G. If the King's Bailiff do diſtrain for Rent, and Reſcous is made, the Bailiff C 

ſhall have the Writ of Reſcous, and not the King. 

And it a Man ſue forth an Execution, and hath a Capias directed to the 
Sheriff to arreſt the Parry, and the Sheriff make his Warrant to the Bailiff of 
the King's Liberty where the Party dwelleth, to arreſt him, by which the 

$ Bailiff doth (2) arreſt him, and others do refouc him from the Bailiff, he who 

ſued forth the Writ of Execution, ſhall have the Writ of Reſcous againſt him 
that reſcued him, as appeareth by the Regiſter ; bur yet it ſeems reaſonable 
that the Bailiff have a Writ of Reſcous in ſuch Caſe; for ſome ſay the Bailiff 
ſhall be chargeable to him, who ſued forth the Capias, Sc. and for the Ar- 
reſt: Tamen quære. 

And it appeareth by the Regiſter, That if a Writ be directed unto the She- D 
riff, to levy the Expences of the Knights at the Parliament, and the Sheriff 
make his Warrant unto the Bailiff of the Liberty of the Biſhop of Eh, to 
| levy the Sum aſſeſſed, Sc. for which the Bailiff by his under Bailiff doth take 
certain Cattle and would impound them, and other Perſons do reſcue the Cat- 
tle and beat the Under-Bailiff, that the Bailiff ſhall have the Writ of Reſcous 
againſt them; and there ir ſeemeth that the Knights which ſhould have the 
Money, ſhall not have a Writ of Reſcous for the ſame Reſcous, becauſe it is 
not a Duty unto them by any Perſon certain, but to be levied of the Inhabi- 

39 Ed. 3. 35. tants of the Towns. 8 
And if the Lord do diſtrain his Tenant's Cattle, and a Stranger's Cattle, E 
for Rent or Service behind, when there is not any Rent or Service bzhind, the 

Stranger may reſcue his own Cattle, but not the Tenant's, as it ſeemeth. And 
that as it ſeemeth by the Statute of Marlbridge, cap. 3. which willeth, Non 
ideo puniatur Dominus per redemptionem, yet the Opinicn of Thorpe M. 31 Ed 3. 
is contrary; for he ſaith, the Stranger may reſcue as well the Tenant's Cattle 
as his own. Quere. (b) 

Vi. Lit. 2. And Reſcous is not, but where he hath the Poſſeſſion of the Cattle, or the F 

9 H. 7. 4. Thing of which the Reſcous is ſuppoſed to be made: For if a Man come to 

arreſt a Man, or to diſtrain, and he is diſturbed to do the ſame, he ſhall not 

have a Writ of Reſcous, but an Action on the Caſe. (c) 
And the King ſhall not have the Writ for a Reſcous done to his Officer, G 


d' vide P. 20 Ed. 3. but he may cauſe him to be indicted for the ſame. 
Vid. ſupra be 
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(a) Note; The Sheriff may return a Reſcue, Remedy over by Action on the Cafe. Dyer 241. 
and at that Return the Party may have his An- (5) And note 4 Ed. 6. Difireſs 74. contr. See 
ſwer. 3 H. 7. 11. Dyer 212 and Weftm. 2. G6 Ed 4. 11. 5 Ed. 4. 10, 11. 19 H. 7. 48 Ed. 
6. 40. And yet if the Reſcous be at ary Time 3. 33. 3 H. 4. 22. 22 H. 6. 37. contra. 29 Ed. 
after the Arreſt, the Sheriff ſhall be charged in 3. 35. 4 Co. 11. 6. Bewill's Caſe, 

Debt on an Eſcape, if it were not made by the le) See 21 H. 7. 40. 44 Ed. 20. 
King's Enemies; and the Sheriff ſhall have his 5 


Audi ta 
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Audita Querela. 


H HIS (a) Writ of Audita Querela lieth as well upon Matter in Fact, as 
upon Matter in Writing, as after appears. And this Writ ſhall be di- 
rected unto the Juſtices of the Common Pleas or King's Bench, and lieth 
where A. and B. come before the Mayor, Sc. and B. doth acknowledge him- 
ſelf to be bounden in one hundred Pounds to 4. in the Name of C. before 
the Mayor, and affirmeth his Name is C. and afterwards C. is arrefted by Force 
of this Bond and Statute, and taken in Execution: Now C. ſhall have Audita 
werela againſt A. and B. and the Form is ſuch: 5 
The King to his Juſtices of the Bench, greeting: We have received the Complaint 
of C. containing that A. and B. by Colluſion before had between them at W. con- 
triving craftily to delude our Court, and to oppreſs the aforeſaid C. lately appear- 
ing before C. Mayor of our Town of Southampton, and R. Clerk, deputed to take 
Recognizance of Debts at S. aſſerted upon Corporal Oath, that he the ſaid C. 
das preſent to perform this, by which he the ſaid B. under the Name of the ſaid 
C. acknowledged himſelf to owe to the aforeſaid A. one hundred Pounds, to be 
paid at a certain Time now paſt, before the ſaid Mayor and Clerk, according to 
the Form of the Statute for Merchants lately ſet forth at Acton Burnel, and af- 
| terwards him the ſaid C. becauſe he paid not the ſaid one hundred Pounds to the 
ſaid A. at the Time aforeſaid, falſely and maliciouſly procured to be taken by the 
aforeſaid Mayor, and kept ſafely in our Priſon, until he ſhould fully ſatisfy the 
ſaid A. of the ſaid one hundred Pounds, to the great Damage of him the ſaid C. 
and in manifeſt Deceit of our Court; whereupon the ſaid C. hath beſought us, 
that we will adminiſter to him a fit Remedy: We command you, that having 
heard the Complaints of him the ſaid C. in this Behalf, and having called before 
you the aforeſaid A. and B. and the ſaid Mayor and Clerk, and having heard the 
ſeveral Reaſons of the Parties thereupon, touching the Falſity, Malice and Deceit 
aforeſaid, you cauſe to be done to the ſaid C. full and ſpeedy Juſtice, as of Right 
and according to the Law and Cuſtom of our Realm you ſhall ſee ought to be done. 
Witneſs, &c. 
A If a Man leaſe Lands unto A. for Life, and afterwards by Fine grants the 
Reverſion unto B. in Fee, and dieth, and the Heir of the Recognizor, and one 
L. by Covin betwixt them (5) ſue a Præcipe in Capite againſt the ſaid A. ſup- 
poſing the Land to be holden of the King, whereas it is not holden of the 


/ 


| (a) Note a Diverſity, where the Diſcharge 
comes by Determination of the Eſtate, there the 
Conuſor needs no Audita Querela. For if Te- 
nant in Tail acknowledges a Statute, which is 
extended, and he dies, his Iſſue may avoid it by 
Entry. 38 A. 5. 43 Af. 18. 

) See 17 Ed. 3. 60. A. Tenant for Life, 
Remainder to B. in Tail, C. by Covin between 
him and A. brings a Formedon againſt A. and B. 
ſuppoſing them Jointenants, and one D. anſwers 
as Attorney for B. and Proceſs is continued until 
they make Default after Iſſue joined, whereupon 
Judgment final is given, and B. ſhews this, and 


prays that it be entred, for that it is within the 
Year: And it was entred on Record. 


but 4. ſhall not, for he hath forfeited his Eſtate. 
3. That he ſhall not have Reſtitution on a 
general Bill of Diſceit, but ought to ſue an Au- 
dita Querela in Chancery on his Cafe, ram /u- 
per Reſtitutione ten ti quam pro deceptione punienda. 
17 Ed. 3. 46. and ſo note Reſtitution at leaſt, 
where the Demandant was Party to the Diſceit. 
See 21 Ed. 3. 45. 19 H. 6. 44. 1H. 4 5. 
Stat. 21 Jac. 1. cap, — 17 Ed. 3. 76. Regif 
ter 114, 115. | 


H h King, 


2. And 
alſo agreed, That he ſhall have Reſtitution; 


234 Audita Querela. 


King, but of another Perſon: And in this Præcipe in Capite they cauſe one F. 
to appear as Attorney for A. and to join the Miſe in the ſaid Writ; and after— 
wards the Attorney by Covin doth make Default, for which Judgment is 
given againſt J. Now upon the ſame Matter he ſhall have an Audita Querela 
directed unto the Juſtices of the Common Pleas, commanding them to pro- 
ceed as well for the Reſtitution of the Land, as upon the Diſceits, and to do 
ſpeedy Juſtice, as of Right according unto the Cuſtom of the Realm they 
ougght to do; and the Writ is ſuch: | 
The King to his Juſtices of the Bench, greeting: A. hath ſhewed unto us, that 
whereas he lately held the Manor of C. with the Appurtenances, in the County of 
IL. for the Term of his Life, of the Demiſe of I. and H. Son and Heir of the 
aforeſaid I. granted the Manor aforeſaid to have to T. of S. and the Heirs of the 
Body of him the ſaid T. iſſuing after the Death of the ſaid A. (as it is ſaid) by a 
Fine levied thereof in our Court before our Juſtices of the Bench; B. (Son and 
Heir of the aforeſaid H.) and L. by Collufion before had between them, contriving 
to amove the ſaid A. from the Munor aforeſaid, and to exclude the aforeſaid T. 
from the Reverſion of the Manor aforeſaid, have obtained in our Chancery our 
Writ in the Name of the ſaid B. againſt the ſaid A. and T. (which is called a 
Præcipe in Capite) of the Manor aforeſaid, to our Sheriff of Leiceſterſhire, re- 
turnable at a certain Day now paſt, as if the ſaid Manor were holden of us in 
Chief, whereas it is not holden of us, aud our ſaid Writ was returned by the She- 
riff aforeſaid, that the ſaid A. and T. were ſummoned to be before you at the Day 
aforeſaid, according to the Form of the ſaid Writ, and faljely and malicicuſiy pro- 
cured a certain Perſon unknown, who aſſerted himſelf to be named R. of S. to 
appear before you in the Bench aforeſaid, as Attorney for the ſaid N. and T. to 
gain or loſe in the Plea aforeſaid; they the ſaid A. and T. being wholly ignorant 
of the obtaining the Writ, of the Summons, and of the making the Attorney afore- 
ſaid in their Name, as is premiſed; and the ſaid Attorney appearing before you at 
the ſame Day, put himſelf upon our Great Affiſe, and prayed Recognition to be 
made, whether they the ſaid A. and T. had greater Right to hold the ſaid Manor 
with the Appurtenances, as they have holden it, or the aforeſaid B. to have the 
ſaid Manor as he hath demanded it, by which, through the Default which they 
the ſaid A. and T. afterwards made in the ſame Court, it was confidered by you 
there, that the aforeſaid B. ſhould recover his Seifin of the Manor aforeſaid with 
the Appurtenances againſt the aforeſaid A. and T. to hold to him the ſaid B. and 
his Heirs quiet of the ſaid A. and T. and their Heirs for ever; by Pretence of 
which ſaid Conſideration the aforeſaid . is perpetually amoved from his Manor 
aforeſaid with the Appurtenauces, to the great Damage of him the ſaid A. and 
the manifeſt Deceit of our Court; whereupon the aforeſaid .\. hath beſought us to 
adminiſter to him a fit Remedy: We being unwilling that ſuch Colluſion, Malice 
and Deceit ſhould paſs unpuniſbed, command you, that having heard the Complaint 
of him the ſaid A. in this Behalf, and having called before you the aforeſaid B. 
and L. and others whom you ſhall ſee fit to be called in this Matter, and having 
heard the Reaſons of the ſeveral Parties thereupon, you further cauſe to be done 
full and ſpeedy Fuſtice to the aforeſaid A. (a) as well upon the Reſtitution and 
Recovery of the ſaid Manor, as upon the Collufion, Malice and Deceit. aforeſaid,. 


(a) See 41 Ed. 3. Kane 37. 16 H. 7. 16. 47 La. 3. 4.13 H. 7. 22. 45 Bd: . 17 


as 
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41 of Right and according to the Law and Cuſtom of our Realm you ſpall ſee 
ought to be done. Witneſs, &c. 

And by this Writ it ſeemeth the Juſtices ought to make void the . 
if they find the Diſceit, Sc. yet it ſeemeth ey may not ſo do, 17 Ed. 3 
60. 21 Ed. 3.45. 19 H.b. 44. 

B (a) If a Man be bound in a Statute-merchant, and afterwards maketh e 2 9 H. 4. 4 
Feoffment of Parcel of his Lands unto another Man, and of other Parcel unto 32 Ed. 3. 
another, and the Recognizee ſueth Execution upon the Statute, and hath Exe- 247% 17 

cution againſt one Feoffee, that Feoffee ſhall have an Audita Querela (&) againſt 16 Eliz. 5 

the other Feoffee, to ſhew Cauſe why he ſhould not have Execution of his Dyer 3. 37. 

Lands, as of the Lands which himſelf hath. 4 Ed. 3. 522, 

C If a Man be bounden in a Statute-merchant, and certain Indentures of De- Dior 

feaſance are made of the ſaid Statute, and afterwards the Conuſee doth arreſt v ae 
the Recognizor, and impriſoneth him, and taketh the Defeaſance from him, oi 
and then ſueth Execution upon the Statute, the Recognizor ſhall have an Au- 

dita Querela againſt him upon the whole Matter. 

A If at the N, % prius in Treſpaſs it be found for the Plaintiff, and Damages [ 104. ] 
aſſeſſed, and before the Day in Bank the Plaintiff releaſe unto the Defendant 4 = 23. 
all Actions and Demands, and afterwards (4) prayeth Judgment, and fſueth F#,* 15 
Execution thereupon ; the Defendant upon that Releaſe ſhall have an Audita Br. Audita 


Duyerela. Querela 43. 
9 H. 5. 1. 


Br. Audita Querela 16. 36 H. 6. 24. 21 f. 7. 83. 3 H. 4. Br. Audita Qurel 37. Fitz. Releaſe 53. Releaſe 
of all Actions is not lufficient Matter to have Audita Querela. 


B And the Heir of the Recognizee may ſue an Audita Querela, if he have 48 . 3.5. 


Matter! in Writing to 9 the Execution. V 2&3 5 


Dyer 193. 43 Ed. 3. 38. Finchden. 


la) See RY 3. Audita Ouerela 38. 11 Ed. 
3. Brief 266. 29 Ed. 3. 7. 


() See 13 Ed. 3. Execution 127. and againſt 


the Conuſee, and thereby he ſhall be reſtored to 
the Iſſues, and the Execution defeated. 45 Ed. 3. 


17. 209 Ed. 3. 7. where there are two Conuſors, 


and — Lands of one only are delivered, who 
ſues a Writ to the Sheriff to deliver the Lands, 
Sc. of the other in Diſcharge and Aid of the 
former, who returns Non e inventus, and that 
none came on the Part of the Conuſee; and now 
he prays Remedy, and has a Scire facias againſt 
the Conuſee tv take his Suit againſt the other; 
and if the Conuſee knows not what to ſay, or 
does not appear, he ſhall have Execution againſt 
the other, or the Party ſhall be diſcharged, 
having Regard to his Part or Portion of the 
Debt. Dyer 193. Gaſcoin and Whatey, 

If th Conuſor enfeoffs the Conuſee of Part of 


his Land, and his Son of the Reſidue, and dies, 


and the Conuſee ſues Execution againft the Son, 
the Son may have an Aadita Querela, and dil- 


charge the Execution eadem Cauſa, but no Coſts 


or Damages. So if the Lands of one of the Feof- 


fees only are delivered in Execution, he may have 
an Audita Querela, and a Stire facias againſt 
the other, and it ſhall be no Plea in Abatement 
of the Writ, that there are other Feoffees to be 
contributory : For he is bound at his Peril to 
take Notice of all ſuch as are contributory. 

Note the Diverſity: If the Conuſor of a Sta- 
tute-merchant enfeoffs divers ſeverally, and the 
Lands of one only is taken in Execution, he 


ſhall have an Audita Querela againſt the Conu- 
ſee, to make the others contributory, and the 
Writ ſhall be directed to the Juſtices de Banco; 


but of a Statute-Staple, it ſhall be in Chancery 
by Audita Querela directed to the Chancellor, or 
by a Scire facias directed to the Sheriff, Quare 
Tenementa extenſa una cum proficuis medio Tem- 
pore, & c. Dyer 331, 332. 

(c) For he cannot plead this at the Day in 
Bank, and before Judgment he cannot _y an 
Audita Querela to ſtay Judgment. 9 H. 5. 
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43 Ed. 3. 27. 
cont. 12 H. 4. 
6. Calp. cont. 


12 H. 4. 15 
and 16. 


Frankford. 


41 Ed. 3 
Audita Gs 


rela 18. 


46 Ed. 3. 28. 


Fulthorp. 


17 Aff. 24. 
Audita Quer. 2 


Audita Querela. 
(a) If a Man be bound in a Statute-merchant or Staple, and afterwards C 
payeth the Money according to the Statute, and hath the Statute delivered 


unto him, and cancelleth the fame, and afterwards the Recognizee forgeth a 
new Statute in the Name of the Recognizor, the — upon the Sta- 


tute cancelled ſhall have an Audita 


Querela. 


(4) If a Statute-merchant or Staple be made by one unto another, and del:'- D 
vered into the Hand of a Stranger to deliver upon Conditions performed, 
and the Stranger doth deliver the Statute before the Conditions performed, 
and the Conuſee ſueth Execution thercupon, the Recognizor ſhall have an 


Audita Querela. 


If a Man ſueth forth an Execution upon a Statute, and hath Execution, E. 
and afterwards grant over his Eſtate, the Recognizor ſhall have an Audita 


Querela againſt the Grantee without naming him who ſued the Execution, if 
he have Matter in Writing for to ſue, Cc. 


A Man may ſue an Audita 


Querela againſt the Recognize, becauſe he hath F 
purchaſed a Manor unto which the Recognizee is a Villain Regardant, and 


yet he may enter and ſeize the Recognizee without ſuch Suit. 


(e) And a Stranger who made not the Recognizance, nor was Tenant of G 
the Land at the Time of ſuing forth of the Execution, ſhall have an Audita 


10 Ed, 3. 25. Error 8 the Feoffce had Error, 


(a) Contra, if the Conuſor himſelf comes into 


Chancery, and prays a Re-extent, and it ſeems 


Super ſedeas. 


this Writ lies, if the Statute be delivered in- 


ſtead of an Acquittance, but is not cancelled. 
43 Af. 18. 

(5) See 7 H. 6. 42. A. makes a Statute-Sta- 
ple to B. and delivers it to C. to be redelivered 
on Condition, &c. B. recovers by an erroneous 
Judgment, where 4. was warned, and the Deed 

is delivered to him by C. B. ſues Execution, 
* A. brings Error. Reſolved, 1. That pend- 
ing the Errors and Execution, he cannot have a 
2. If 4. reverſes the Judgment, 
this does not defeat the Execution had on the 


Statute, but it ſeems he is put to his Audita 


Querela. 


(c) If Execution be — againft the 
Feoffee, he ſhall have an Audita Querela, on a 


Matter of Diſcharge, made either before the 
Feoffment, or after. 7 Ed. 3. 27. Fohn S 
Caſe. Where he ſhall have a Writ of Error, ſee 
17 Af. 24. Cheſter's Caſe ; but if the Execution 
be made, and after the Extent, the Conuſor 
makes a Feoffment, it ſeems the Conuſee ſhall 
not have an Audita Querela, on a Cauſe or Mat- 
ter of Diſcharge made before; as if after the Ex- 
tent, and before the Feoffment, or before the 
Extent, the Conuſee will acquit the Debt, and 
ſo ſeemed the better Opinion. Mich. 44, 55 Elix. 


rd, 


In Chancery in an Audita Querela brought by 


Harden and Vaviſor, and their Wives, againſt 
Smith, Executor of Riggs. Moor, Caſe 737. 
But on a Matter happening after the Feoffment, 


he ſhall have an Audita Querela, as on a Releaſe, 


Cc. (and ſo here G.) and 17 . 24. a Feme 
ſhall have a Scire facias ad computand” ; and 
Note, 1. For whom it lies. 2. Againſt whom 
it lies. 3. When it hes. 4. The Effect of the 
Suit. It lies by the Grantee of a Reverſion, 
with Attornment, c. and there he ſhall have 
account ab initio. 6 Ed. 3. 53. I. de Charltion's 
Caſe. 25 Ed. 3. 53. Jobn Venner's Caſe. So if 
one acknowledges a Statute, and afterwards ac- 
knowledges a ſecond Statute, the ſecond Conuſee 
ſhall have a Scire facias againſt the firſt, to re- 
ceive the Monies which are to be levied, if the 
Tenant of the Freehold will not ſue. 38E4. 3.12. 

2. If the Conuſee has aſſigned but a Part of his 
Eſtate, the Scire facias ſhall be brought againſt 
the Conuſee only, and not the Leſſor; 2uzre. 
But if he aſſigns the Whole, and the Aſſignee 
levies the Whole, or the Plaintiff will pay the 
Reſidue, the Writ lies againſt the Aſſignee 


alone, and he ſhall retake (or repay) the Monies 3. 


but if he has levied the Whole and afterwards 
aſſigns, the Writ lies againſt both. go Ed. 3. 46, 
or 16. 38 Ed. 3. 12. 21 Kd. 3. 1. 46 Ed. 3. 
Scire facias 134. 15 Ad. 3 Reſpond, 3. But 

one 


Audita Querela. 


Querela, if he have Matter of Diſcharge in Writing. Vide 11 Ed. 3. Lite. 
Aſſ. and there it is ſaid the ſame is given by the Statute. The Feoffee ſhall 
not have a Writ of Error, c. Nor the Feoffee of the Conuſor of Part of the 
Lands ſhall not have an Audita Querela until his Lands be taken in Execution. 

H It a Man ſueth Audita Querelà againſt the Conuſee, and ſheweth a Statute 18 Ed. 3. 36. 
cancelled ; and ſaith the ſame was delivered (a) to him in lieu of Acquittance, + ing Ve 
the Recognizee may ſhew the true Statute, and ſhew that the Statute ſhewed 8 ed 
which was cancelled was a forged Statute, and thereupon he ſhall have a Writ ſhew the Sta- 
unto the Juſtices in the Nature of Audita Querela, commanding them that tute, otherwiſe 
they ſend for the Mayor and the Clerk, and for the Parties, and for to do 0 * py 
Right; and the Examination of the Mayor and Clerk ſhall try and end the “e ME les. 
Matter; quod vide M. 11 Ed. 1. 3 

1 Upon a Recovery of a Debt, if he ſue a Scire facias, and the Sheriff return 48 Ed. 3. 20. 
Nihil, by which an Execution is awarded, the Defendant ſhall have Audita 2 H: 4. 4. 


5 Hungerf. 
Querela, if he have a Releaſe or Acquittance, becauſe he was not warned: 3 8 : 
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But if the Sheriff hath returned him warned, he ſhall not have Audita Querela Hil. Audits 
upon ſuch Releaſe, Sc. becauſe he might have pleaded the ſame upon the Querela 18. 


Return of the Scire facias (5). 


one of them may anſwer without his Compani- 


on, and yet the Conuſee may releaſe, notwith- 
ſtanding the Aſſignment. Vide ibid. See allo 


17 V. 52. 9 Ed. 4. 13. 12 H. 8. 8. 18 Ed. z. 
25. contr. 17 A. pl. 24. contr. 25 A 8. 17 Ed. 
3. 43. 4 H 6. 72. 21 £4, 3. 46. cr. Ses 
17 Ed. 3. 49. 

And Wote; This Writ lies in Caſe of a Statute 
after the Debt, and Damages levied by the ca- 
ſual Profits, by Courſe of Time, or by Render of 


the Money, and he ſhall recover his Land. See 


47 Ed. 3. 11. 32 Ed. 3. Scire facias 101. 
46 Ed. 3. Scire facias 134. Vide Regiſir. Fudic. 


73. but not to re-have the Land, and alſo an- 


ſwer for the Waſte. 21 Ed. 3. 26. 30. For it 
ſeems he may have a Writ of Waſte, Sc. Vide 
F. N. B. 58. H. acc. Quære. And Note; If 
by the caſual Profits, he has levied more than 


his Debt and Damages, the Surplus ſhall be paid 


to him in Reverfion, if it was levied in his 
Time, or at leaſt as much as was ſo levied over. 
21 Ed. 3. 30. And the Tenant ſhall account to 
the Grantee ab initio; for perhaps the Term 
was incurred before the Purchaſe of the Rever- 
ſion. 6 £4. 3. 63. But he ſhall not account ac- 


cording to the true yearly Value, but according 


to the Extent ; for if the Lands are extended too 
low, the other may have a Re extent at the firſt 
Day in Court. 22 Af. 44. Extent 3. But aſter- 
wards, he has no Remedy but to pay the Money. 
See 19 Ed. 3. Extent 12. per Green. 32 Ed. 3. 
Scire facias 101. And therefore on a Scire 
Hacias ad computandam, be ought to ſhew what 


the caſual Profits are, ibid. yet ſee 20 Ed. 3. Eæ- 
tint 18. contr. per Wilby. And Mee; The Writ 
is ſometimes ad computandum, againſt the Opinion 
in 22 AF. 44. and ſometimes ad computand, and 
to receive the Reſidue of the Money, and to re- 
have the Land. | 

(a) And in ſuch Caſe Execution ſhall be 


awarded, if the Conuſor does not ſhew the true 


Statute. 18 Ed. 3. 36. See 17 Ed. 3z. 49. 21 
Ed. 3. 46. contr. 

(b) See the Caſe (18 Ed. 3. 36.) where it is 
alſo held, that if a Venire facias on an Audita 


Duerela be not ſealed, yet the Party may ap- 


pear and plead. 21 Ed. 3. 13. See a Scare facias 
by a Biſhop againſt an Executor ; the Sheriff re- 
turns [C/ericus & beneficiatus, Fc.) Whereupon 


a Fi. Facias iſſued to the Ordinary; (Note; He 


was not charged as Executor, ) and he ſequeſters; 
the Executor ſues an Audita Querela; and re- 
ſolved, 1. That though the Executor had a Co- 
Executor, yet if he alone be greived, he alone 
may have this Suit. 2. That this Suit lies, not- 
withſtanding the Scire facias, 21 Ed. 3. 48. If 


both Plaintiff and Defendant make Default at 


the Scire facias, yet Audita Querela lies on a 
Releaſe made before; contr. if the Defendant 
makes Default, and the Plaintiff appears. 24 Ed. 
3. 24. See 8 H. 6. 1. per Mariyn. 12 H. 7. 


Kelw. 24. See Dyer 203. an Audita Querela 


after Judgment againſt the Plaintiff, for the Ex- 
ecutors of a Teſtament, which was afterwards 
annulled. See 48 EA. 3. 20. 


(a) And 
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Dyer 232. 


Rule that the 
Writ doth not 


lie after he 
cometh of fall 
Age. 

t3 d. . +, 
i8 Ed. 3. 8. 
15 Ed. 4. 5. 
Brin. acc. 

20 Ed. 3. 
Aud Quer 27. 
20 Ed. 3. 
Aud. Quer. 28. 
„ 
Br. Aud. 
Quer. 39. 


24 Ed. 2. 24. 
Br. Aud. 


-Quer. 22. 
. 


Audita Querela. 


6 Ed. 7. Elia. (a) And if an Infant bind himſelf in a Statute-merchant or Staple, he ſhall k 


have an Audita Querela during his Nonage, to avoid that Statute, and after- 
wards he ſhall have an Audita Querela after his full Age, to avoid that Statute 
upon that Matter in Fact. Lip 

And ſo if a Man make a Statute-merchant or Staple by Dureſs, he ſhall I. 
have an Audita Querela to avoid that Statute by this Impriſonment. 

(b) If two be ſeverally bounden in two ſeveral Statutes, and afterwards the M 
Recognizee by Deed doth releaſe both the Statutes to one of them, if he ſue 
Execution againſt them ſcverally, they ſhall join in Audita Querela upon that 
Releaſe. 

If the Recognizor infeoff a Stranger of Parcel of the Lands, and afterwards N 
infeoffeth the Recognizee of another Parcel of the Lands, and afterwards the 
Recognizee ſucth Execution againſt the Recognizor and the Feoffeez; the 
Feoffee ſhall have an Audita Querela againſt the Recognizee, and diſcharge 
his Lands, becauſe that the Recognizee hath diſcharged his Parcel of Land 
which he purchaſed by his own Act (c). — | 

Upon an Audita Querela ſued he ſhall have a Super ſedeas in the ſame Writ 
to ſtay Execution, Sc. But if he be (4) Nooſuit, he may have a new Audita 
Querela, but then he ſhall not have a Super ſedeas to ſtay Execution. 

And a Man ſhall not have an Audila Querela, ſuppoſing the Recognizee 


will ſue Execution, but it ought to be alledged in the Writ, that he hath in 


43 Ed. 3. 28. 
Thorp. 

24 Ed. 3. 
Aud. Quer. 11. 


44 Ed. 3. 36. 
24 Ed. 3. 27. 
Br. Aud. 


Quer. 24. 


facto ſued Execution. | 
(e) If a Man ſue Audita Querela upon a Releaſe, and afterwards is Nonſuit, 
he fhall not have an Audita Querela upon new (f) Matter, ut dicitur 43 Ed. 3. 
But it ſeemeth the Law is otherwiſe; but he ſhall not delay Execution by a 
new Audila Querela. 

If a Man doth comprehend two Matters in the Audita Querela to extinguiſh 
the Execution, yet the Writ is good, but the Plaintiff ſhall hold himſelf to 
one Matter, and the Defendant ſhall anſwer to that. And Variance betwixt 
the Audita Querela and the Record ſhall abate the Writ. But if there is a new 
Audita Querela ſued according to the Record, he ſhall have a Superſedeas to 
ſtay Execution, Sc. although he had before a Super ſedeas in the other Audita 


2 


R 


Querela, which was abated. 


fa) Note; It is neceſſary he bring it while 


under Age; but he ſhall not avoid it by Plea, 
ſaying he was within Age generally. 17 Ed. 3. 
76. Dyer 132. 13 Ed 3. Audita Querela 26, 27. 
18 Ea. 3. 5. 29. 6 EA. 3. 29. 
per Keb. Quære 26, and 6 El. C. B. Harriſon 
and IM or ſleys Cale, Judgment reverſed durante 
Minoritate. Vide infra C. Dyer 232. 6. 13 Ed. 
3. . | : 


(5) It ſeems the Tenan's in Common, Sc. 


need not join in an Audita Querela, with the 
Tertenants. Quære 20 Ed. 3. 

(c) Vide infra E. 11H, 7. 4. 
7 H. 4. 31. 34 Af. 15. 5 Ed. 6. (H. 6.) 72. 


See Kehkw. 10. 


. 


(4) Note; If the Conuſee ſues divers Certifi- 


cates, and on one of them has a Writ returnable 


in C. B. and the Conuſor purchaſes an Auaita 


Querela, and has a Writ returnable in B. R. and 


the Party is taken thereon, he ought to ſue a 
Writ to the Mayor and Clerk, to certify if he 
has other Statutes, and ſo ſhall be aided. 29 . 
29, wiz. per Audit“ Querel', ibid. 41. See 2 H. 
7. 12. 33 Ed. 3. Execution 161. 9 H. 7. 
16H. 7, &c. | | 

(e) See 17 Ed. 3. 27. 43 Ed. 3. 28. 24 Ed. 3. 
Audita Querela 11. and ibid. 29. 

(/) See 33 Ed. 3. Executors 61. 


If 


| 


Audita 


Querela. 
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If a Man ſue Execution upon a Statute-merchant, and hath a C-pins re- V. 22H. 6. 56. 
turned in the Common Pleas, if the Feoffees or Parties will fue an Audita 
Querela, they ought to ſue the ſame out of the Chancery, directed unto the 


Juſtices of the Common Pleas. 
If a Man ſue an Execution upon a 


See 29 Kd. 3. 99. 


(a) And the Proceſs in Audita Querela is Vemre facias and Diſtringas, Alias 
and Pluries diſtringas, and if he return NH, or Non eft inventus, he ſhall 


have a Capias againſt the Defendant. 


T. $1 Ed. 3. (8): 


Statute-merchant, as Executor unto an- 2 R 3. 8. 
other, the Party ſhall not have an Audita Quere/n, ſuppoſing in the Writ that 
he who hath fuch Execution is not Executor. 


con. it the 


Jeſtator be 
living. 
Br. Aud. 


Quer. 41. 


105. ] 


A A Man recovereth by Default in an Action of Waſte, the Defendant ſucth 48 Ed. 3. 1. 
an Audita Querela, directed unto the Juſtices out of the Chancery, ſurmiſing 
in the Writ that he was not ſummoned, nor attached, nor diſtrained ; for 
which the Juſtices grant out of the Rolls in the Common Pleas a Writ of 12 H. 4. 6 
Diſceit againſt the Audita Querela, which was but a Commandment to the Ju- and 15. 


ſtices to do Right unto the Party, Sc. Trin. 19 Ed. 3 
proceed upon the Writ of Diſceit, and not upon the Audita 


And yet they ſhall 


Querela. 


He ſhall not 
have Capias, 
but Sicu alias. 


(c) If a Man be bounden in a Recognizance in the Common Pleas, and 
afterwards doth releaſe unto the Party, and then againſt his Releaſe ſueth Exe- 
cution; then he ſhall there come into the Common Pleas, and ſhall ſue an 
Audita Querela thereupon out of the Rolls. And ſo if one recover in the 
Common Pleas or King's Bench, Debt or Damages, and afterwards by his 
Deed releaſeth the ſame,. and afterwards ſueth forth Execution upon the Re- 
covery, the Party to whom he releaſed ſhall have Hudita Querela out of the 
Common Pleas or King's Bench, where the Record is, and yet he may have 


an Andita 
and ſometimes Original. 


22 H. 6. 5 6. 


Querela out of the Chancery, and fo it ſhall. be ſometimes Judicial, 


And if a Man be bounden in a Statute-merchant or Staple unto another 46 Ed. 3: 3. 
Man, and afterwards the Recognizee make a Defeaſance unto the Recognizor 
now tf the Recognizee ſue Execution upon the Statute againſt the Form of the 


(a) The Di/tringas may be in the Lands and 


Tenemen:s, which he had the Day of the Writ 
purchaſed 18 Ed. 3 36. 38 Ed. 3. 1. and be- 
fore the Diſtingas ſued, the Conuſee ſhall not be 
ouſted. 21 H. 6. 56. See 48 Ed. 3. I. 31 Ed. 3. 
Audita Querela 24. 20 Ed. 3. ibid. 28. 30. 

(5) 4. enfeoff B. on Condition to re enfeoff 
A. and C. his Wife for their Lives remainder to 
D. the Daughter (Son) of 4. and the Heirs of 
his Body, and the ſaid B. by Colluſion between 
him and E. makes a Recognizance of 200 J. to 
Z. and one F. (after the Re-enfeoffment as it 
ſeems,) 4 dies, and C. takes G to Huſband, 
Who on this Matter ſues an Audita Querela; and. 
it was Reſclved, 1. 't hat he need not count 
upon this Writ. 2, That though he may have 
Remedy by Writ of Diſceit, or Conſpiracy, yet 


2 ; 


ledge a Deed, 33 Ed. 3. 


ſeeing here is Matter of Record, which {is the 
Ground of the Writ, it is good. But 3. for 
that E. was Party to the Recognizance, and by 
the Writ is ſuppoſed Party to the Colluſion, and 
this Suit is to defeat the Recognizance, and not 


48 Ed. 3. 12. 
47 Ed.3.5. 
47 Ed. 3. 25. 
Ant. K. 


to recover Damages; the Writ ſhall abate. 26 


Ed. 3. 73. If Execution be ſued again a 


Feoffce, on a Statute acknowledged before the 
Mayor of C. who had no Authority to take it, 
Audita Querela lies. See 29 H. 8. Dyer 35. 

(c; And if the Party comes in, in Cuſtody by 
a Cepi corpus, or a Keadidit ſe, at the Exigent, 
he ſhall have a Scire facias to acknowledge the 
Deed, but not if he offer to appear at the Exi- 
gent. Dyer 285. See a Scire facias to acknow- 
Execution 161. and 


Audita Querela 38. 


5 Indentures, 


1 240 Audita Querela. 


Indentures, the Recognizor (or his Executors, if he be dead) may have an 
Audita Querela againſt the Recognizee. 

And it appeareth in the Regiſter, that a Writ of Audita Querela lieth for D 
an Infant who hath entered a 3 or a Scatute-ſtaple during his 
Nonage, if he be yet within 
* Ant. N. And another Audita Querela eech in the Regiſter for the Feoffee, of E 
i Parcel of the Land which belonged to the Recognizor, againſt the Recogni- 

* zee, becauſe that the Recognizee hath purchaſed other Parcel of the Lands of 

3% the Recognizor, &c, 

28 Sureties. If a Man be arreſted and impriſoned upon a Statute-merchant, and after- F 

1 wards the Recognizee doth releaſe unto the Recognizor, or he pay the Debt, 
and hath Acquittance, or pay Parcel, and hath a Releaſe for the Reſidue; 
then they may come into the Chancery, and there find Surety, Body for 
Body, to be in the Chancery at a certain Day, and there to pay the Money, 
Sc. if he cannot diſcharge himſelf by Acquittance or Releaſe; and thereupon 
he ſhall have a Writ unto the Sheriff where he is in Ward, rehearſing how 
he hath found Sureties in the Chancery, commanding him to deliver him, if 
he kept him in Priſon for that Cauſe, and for no other Cauſe, and upon that 
he may have an Alias and a Pluries, and Attachment againſt the Sheriff, if he 
will not deliver him, Sc. 
But if a Man be arreſted and Impriſoned upon a Statute-ſtaple, and he 

| hath Acquittance or Releaſe to diſcharge himſelf, then if he will ſue an Au- 

dita Querela or Scire facias, to avoid the Execution of that Statute, he ought 
for to give Surety as well to the Party, as unto the King in the Chancery, ſe- 
verally in a certain Sum, &c. to ſue with Effect, and to render his Body, or 
pay the Money, c. otherwiſe he ſhall not be delivered out of Priſon: And 
the ſame is by Force of the Statute of 11 H. 6. cap. 10. 
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Writ of Attaint. 


G I Writ of Attaint lieth where falſe Verdict is given (a) in a Court of V. 4 Ma. 1. 
Record againſt the Plaintiff or Defendant, or againſt the Demandant or Br. Attaint 
Tenant in a Plea Real or Perſonal ſued by Writ or by Bill; if the Debt or 570 hoy 
YZ Damages do exceed forty Shillings ; then he againſt whom the Verdict paſſed Sg toon 
T ſhall have a Writ of Attaint, and the Writ ſhall be ſuch: If it be in Action 40 Ed. 3. 1t, 
4 of Treſpaſs in the King's Bench. 
(b) If S. of L. fall make you ſecure, &c. then ſummon, &c. twenty-four how 
ful Knights of the Venue of N. that they be before us at B. on the Octave of Saint 
. Hilary, ready by Oath to recognize whether the Furors by whom a certain Ingui- 
T ſition was lately taken before us at B. by our Writ between I. and M. his Wife, and 
I the aforeſaid S. touching a certain (c) Treſpaſs to the ſaid M. by the aforeſaid S. 
committed, as it was ſaid, have made a falſe Oath, as the ſame S. grievouſly com- 
Plaining to us hath ſhewed, and in the mean time that you diligently inquire who 
were the Furors (d) of the firſt Inquiſition, & c. And have them then before our 
Juſtices aforeſaid, &c. or before us, &c. as the Caſe is and lieth (e). | 
1 And by the Statute of Jef. 1. cap. 38. a Man ſhall have an Attaint in 
| Plea of Land of Freehold of a Thing which toucheth the Freehold ; ſo it 
lies at Common Law. 3 H. 4. 15. per Hull. 
K And by the Statute of 1 Ed. 3. cap. 6. a Man _ oY Attaint 1 in Treſpaſs. 
See for Attaint in Treſpaſs or Debt, Parl. 21 Ed. 3. 
L And by the Statute of 5 Ed. 3. cap. 6. in the End af the Statute a (J 14H. 7. 14. 
Man fhall have Attaint of Treſpaſs ſued by Bill without Writ before Fullices Brian, 


of Record, if the Damages exceed forty Shillings. 
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(a) See on the Statute 23 H. g. cap. — that another, Jointenancy or Coverture in the Plain- 
Attaint lies againſt the Executors or Heirs, &c. tiff, 21 Ed. 3. 16. or Outlawry in the Plaintiff. 
Quœre Dyer 201. 2 H. 7.7. But a Plea which proves the Writ 


(5) But if they are at Iſſue on the Point of an 


Attaint, it ſhall be tried by twelve (Jurymen.) 


21 Ed. 3. 102. Contra where the Defendant 
Pleads a Releaſe of the Plaintiff, it ſhall be tried 


by twenty-four, who are alſo afterwards to in- 


quire of the falſe Oath, if they find for the Plain- 
tiff. 20 H. 7. Kelw. 55. Note; The Viſne 
ought to be of the ſame Place where the Iſſue in 
the 7 Writ aroſe. 12 R. 2. Brief 641. Poſt. 
242. 6. x 

(e) Although the original Writ or Suit com- 
priſed many Points, yet the Writ of Attaint ſhall 
mention only the Point on which the falſe Oath 
was given. Dyer 144. 

(4) So that properly the Jurors are not Parties, 
and therefore where the Defendant admits the 
Writ to be good, or is eſtopped to fay it is not 
good, the Petit twelve ſhall not plead in Abate- 
ment, though the Writ was purchaſed pending 


abated in facto they may have, as Death of the 
Plaintiff or Defendant. 18 H. 8. 5. Allo a 


Thing which excuſes the falſe Oath they may 


plead as a Releaſe of Actions perſonal. 21 Ed. 3. 
16. per Thorp, or a Releaſe or Award between 
the Plaintiff and Defendant. 13 £4. 3. 1. 5. 
35 H. 6. 30. 18 H.8. 1. So a Releaſe or Award 
between the Plainuf and themſelves. 13 Ed. 4. 
1. per Sulliard. 12 H. 6. 6. the Petty Jury can- 


not plead Nen tenure, becauſe it concerns the 
Land; contra of Coverture. 


(e) And the Party may have Attaint by ano- 
ther Writ. See Ed. 2. Brief 827. 

(/) But if the Damages do not exceed 40 s. 
he ſhall not have Attaint on the Statute, although 
A. ſued by Bill of Treſpaſs againſt B. who 


pleads Villainage againſt A. and found A. to be 


free. Stat. 28 Ed. 3. cap. 8. Quære, if he ſhall 
have a Writ of Ne les ſuch Verdict, 


I 1 And 


242 


14 H. 7. 14. 
Fineux. 


34 H. 6. 13. 


44 Ed. z. 21. 
44 Aſſ. Br. 
Attaint 131. 


See 14 Ed. 3.41. 


the Form. 


| 106. ] 


and our Confirmation thereof to the City and Citizens of our City a 


Writ of Attaint. 


And alſo a Man ſhall have Attaint for the Damages, although they be not M 


. 


paid, &c. Stat. 2 Ed. 3. cap. 

And if falſe Verdict paſs by Writ of N prius, then the Form of the Writ N 
is ſuch : To, 

Ready by Oath to recognize whether the Jurors, by whom a certain Inquiſition 
lately was ſummoned before us, and taken before our beloved and faithful T. of B. 
one of our Juſtices aſſigned to hold Pleas before us, by our Writ of Niſi prius at K. 
between bim the ſaid E. and the aforeſaid T. touching a certain Treſpaſs,. &c. 

And if the Verdict be taken within any Liberty or Corporate Town, then O 
the Writ of Attaint is ſuch: . 

Ready by Oath to recognize whether the Furors, by whom a certain Inquiſition 
was lately ſummoned and taken at L. without our Writ, before the Mayor ard 
Bailiffs of our City of Lincoln, of a Plea which was before our beloved and 


faithful S. Scrope and his Companions, our Juſtices aſſigned to hold Pleas before 


us, between I. of L. and the aforeſaid S. of a certain Treſpaſs to him the ſaid I. 
by the aforeſaid S. committed, as it 1s ſaid, (which ſaid Plea, according to the 
Liberties granted by the Charters of our Progenitors, formerly Kings of England, 
foreſaid WAas 
returned to be pleaded before our ſame Mayor and Bailiffs) have made a falſe 
Oath, as he the ſaid I. grievouſly complaining to us hath ſhewed, or not; and in 
the mean time, &c. (a). „ 5 e 
And upon falſe Verdict given in London upon Ni prius, the Form of the 
Writ is ſuch (5): | e | 
Ready by Oath to recognize whether the Furors, by whom a certain Inquiſition 
<vas lately ſummoned before us, and taken before R. of M. then one of our Juſtices 
aſſigned to bold Pleas before us, having aſſociated to him A. of F. at Saint Mar- 


tin's, London, according to the Liberties of the City aforeſaid, by our Writ, &c. 


If a falſe Verdict be given in a Corporate Town, upon a Plaint without B 
Writ, then it is ſuch: 1 9 5 8 | 
Ready by Oath to recognize whether the Jurors, by whom a certain Inquiſition | 
was lately taken before us at Lincoln, without our Writ, between A. of D. of a 
certain Treſpaſs, &c. committed, of which ſaid Treſpaſs the ſaid B. was convicted, 


and twenty 


Pounds ftand adjudged to the ſaid A. fer his Damages in this Behalf, 


as it is ſaid, have made a falſe Oath, as the ſaid B. Sc. 


(a) Ihe Gal! have an Attain. 
The Teſtator entered into Religion, and was 


deraigned; Quære, if Attaint lies againſt the 


Heir or Executor, or f the Executor brings At- 
taint, if the Teſtator ſhall be reſtored ; as if the 
Son is barred in a Moridanceſtor, the Daughter 
ſhall have an Attaint, and there the Judgment 
was againſt her Brother of the half Blood only. 
Kelwey 119. So a ſpecial Heir ſhall have At- 
taint. 22 H. 6. 28. | | 
(6) See 7 H.6. 32. on a falſe Oath given in 
London, the Sheriff returned, that by the Cuſtom 


1 


of London, no Attaint ſhall be brought of a Ver- 
dict given by the Commons there, and therefore 
he could not execute the Writ, Salvis Liber tati- 
bus Civitatis prædict, and out of the Chancery 
iſſued a Writ de Libertatibus allocandis, upon 
which iſſued a Venire facias to the Mayor and 
Sheriffs, to come and maintain their Liberties, 
and an idem dies given to the Parties, and they 
came, and their Liberties were allowed, and the 
Plaintiff took nothing by his Writ, but was 
awarded to Priſon. 13 Ed. 4. 3. See the Stat. 
11H.7.21. Stat. 37 H. 8. cap. 5. Dyer 81. 


And 
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= Writ of Attaint. 
And if falſe Verdict be given within the Verge, then the Writ ſhall be ſuch: 
Ready by Oath to recognize whether the Furors by whom a certain Inquiſition 


lately was taken before the Steward and Marſhal of our Houſhold at C. without 
our Writ, between K. and the aforeſaid T. of a certain Treſpaſs to the ſame K. by 


| the aforeſaid T. at C. within our Verge (as it was ſaid) was committed, have 


D 


made a falſe Oath, xe. wat 
(a) And if a Man be condemned by falſe Verdict in Debt or Damages, 
then if he ſue an Attaint, he ſhall have a ſpecial Writ unto the Juſtices, to 


bail him upon Sureties taken, that if the Attaint paſs againſt him, he render 


himſelf to Priſon, or ſatisfy the Debt; and the Writ is ſuch (5) : 
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The King to his beloved, &c. E. of S. and his Companions, greeting: Whereas Ant. 99. 
J. hath arraigned before us, by our Writ, a certain Jury of twenty-four to convidt Poſt. 108. 


the Jurors by whom a certain Inquiſition was lately taken before us at W. by our 
Writ, between R. and the aforeſaid J. of a certain Treſpaſs, &c. committed, as 
it is ſaid; and we have received Information on the Behalf of him the ſaid J. that 
he, by Pretence of Proceſs made in the aforeſaid Plea of Treſpaſs, is taken and 
detained in the Priſon of our Marſhalſea before us, whereby he is leſs able to pro- 


ſecute his Jury aforeſaid, whereupon he hath beſought us to adminiſter to him a fit . 


Remedy; We being unwilling that the ſaid J. be ſo detained in our Priſon, whereby 


he is not able to proſecute his Fury aforeſaid as he ought, do command you, that 


if the ſaid J. ſhall find before you ſufficient Manucaptors, who may mainprize to 


Have him before us to proſecute the Attaint aforeſaid, and that Attaint being de- 
termined, if it ſhall paſs againſt him, or he ſhall not proſecute that Attaint, that 
Be render himſelf to our Priſon aforeſaid, and as well ſatisfy us of that which to 
15, as the aforeſaid R. of that which to him belongeth in the Premiſſes, and that 


E 


F 


he further do and receive what the Court ſhall conſider in this Bebalf, then that 


you cauſe bim the ſaid J. to be delivered out of our Priſon aforeſaid by ſuch Main- 


prize, to proſecute the aboveſaid Attaint, &c. a Tos 
(c) And if a Man vouch in a Precipe quod reddat, one who entereth into 


ſhall mention the Receipt. 


(d) And ſo if it paſs againſt the Plaintiff by falſe Verdict, and he bring an 
Attaint, the Writ ſhall make mention of the Voucher, and of the Receipt; 


not mention if the Tenant for Life be dead. 


(a) And ſoit is in C. B. but ſome held that 
a Writ ſhould be ſent to the Warden of the Feet, 
to have the Priſoner in Court guo/ibet Die pendente 
placito. Dyer 193. See and Note for the Form 
of this Writ, and that C. B. may ſend to the 
Marſhal of B. R. for ſuch a Priſoner, and in 
what Form it ſhall be, Dyer 364. | 

(5) If the Plaintiff loſes againſt the Garniſhee 
in Detinue, and thereon brings Maintenance againſt 
a Stranger, the Writ ſhall make Mention of the 
Garniſhment, 21 H. 6, Bro. 90. See Attaint 


brought againſt the Vouchee by the Tenant; Ex- 
ception, for that he did not mention the Vouch- 
er; ſed non allocatur. 22 Ed. 3. 11. See 9 H. 


6. 39. ; 

(e) See 9 H. 6. 38. 11 F. 4. 5. 44). 71. 
4 Ed. 3. 

(4) If a Parſon prays in Aid of the Patron and 
Ordinary, and loſes by Action tried, the Parſon 
only ſhall have Attaint, and not the Patron. 
19 H. 6. 75. 22 H. 6. 28. See 9 H. 6. 39. 38. 


11 2 and 


SH. 4. „ 
e Warranty and pleadeth, and loſeth by falſe Verdict, he ſhall have an At- 19.3: 4: 375 
taint, and the Writ ſhall make mention of the Voucher: And ſo if a Man 34 H. 6. 31. 


pray to be received for Default of Tenant for Life, and is received and plead- 11 H. 4. 50. 
eth, and loſeth by falſe Verdict, he ſhall have a Writ of Attaint, and the Writ 


Gaſcoigne. 
17 Ed. 2. 


Recovery in 


Value 32. 
9 H. 6. 38. 
Yet he ſhall 
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. 244 Writ of Attaint. 
+ and ſo if he in the Reverfion join with the Tenant for Life by Aid Prayer, 
{ih 4AM 7, and they loſe, by which he in the Reverſion brings an Action, he ſhall make 
Wi 4 Ed. 3. 54. mention in the Writ of the Aid Prayer; and alſo in Aſſiſe, if it be diſconti- 
. Br Attaint 49. pued, and afterwards Re- attachment ſued, and he loſeth by falſe Verdict, the 
* Writ of Atraint ſhall make mention of the Re- attachment, becauſe he reviveth 
6 the Original of Aſſiſe. 
i | But if the Defendant in a Writ of Detinue pray Garniſhment, who cometh G 
br 911 6. 38,39. and pleads, and the Plaintiff loſeth, by which he bringeth Attaint againſt the 
48 Garniſhee, the Writ of Attaint ſhall make mention of "the Garniſhment. That 
= is well debated M. 9 H. 6. in the Title Attaint in the Abridgment. 
| But, ſaving the Opinion of the Book, it ſeemeth the Writ of Attaint ſhall 
I make mention of the Garniſhment, Sc. for the Defendant in a Writ of De- 
1 tinue who ſueth the Garniſhment, is in manner out of Court; and when the 
Garniſhee comes, the Plaintiff counteth upon his original Writ, which 1s the 
. Writ of Detinue, and the Garniſhee ſhall anſwer to that Count; and the Writ 
WE | of Garniſhment is but for to make him come in and anſwer to the Plaintiff 
* to his Origmal and Count, and when he comes and pleads, he pleads unto 
] the Plaintiff's Count, which is upon the Original, by which the Plea which is 
between the Plaintiff and the Garniſhee 1 is upon the original Plea, as It ſeem- 
| eth; amen quare. 
IA (a) And if a Man plead a Deed in Bar, in which there are Witneſſes, and H 
Br. Attaint 57. the Deed is denied, for which Proceſs is awarded againſt the Witneſſes which 
23 aſl. 11. join with the Jury, and it is found the Plaintiff's Deed ; now he ſhall not have 
| 107. ] an Attaint, Sc. becauſe the Witneſſes do affirm the Verdict by their Teſtimo- 
323 nies. But if it be found not his Deed, then the other Party ſhall have an 
"or 5 Attaint, for the Witneſſes cannot prove a Negative, but of the Affirmative 
Attaint 16, ac. they may have Notice whether it be his Deed or not. A Man ſhall have an 
Attaint in ſpecial Caſes, where every Word of the Verdict is true; as if a 
Man hath had Common appendant unto his Land, Time out of Mind, and 
he bring an Aſſiſe of the Common, and make Title that he hath had Com- 
mon Time out of Mind, Sc. without ſpeaking of the Appendancy, and it 
10 Ed. 4. 17. is found for him; the Defendant ſhall have an Attaint, for the Plaintiff*s 
ac. Co. 291, Title is for Common in Groſs, and not Common Appendant; and yet the 
292. Words of the Verdict are true, that he hath had Common Time out of 
Mind, Sc. but not in ſuch Manner as ſhall be taken by the Title. 
10 Ed. 4. 17. And ſo if a Man have a Rent as Foreſter in Fee of ſuch a Foreſt Time out A 
24 H. 8. of Mind, and in Aſſiſe of that Rent he make Title thereunto, that he hath 
Pr. Attaint 96. had a Rent out of that Land Time out of Mind, Sc. without ſaying as Fo- 
reſter in Fee, Sc. and it be found for him, the other Party ſhall have an At- 
taint upon that Verdict, although the Words of the Verdict be true, for he 


hath not had ſuch Rent by Preſcription as ſhall be incended and taken by his 
Title, 


(a) See 22 AT. 15. 11 Ed. 3.-11 47. 19. 40 Af: 23, 25. 23 Af: 11, 3 Ed. 3. Attaint 50. 


(a) If 


2 


Writ of Attaint. 


(a) If a Man recover outrageous Damages by Verdict, but he releaſeth 


Parcel of the Damages before Judgment, and hath Judgment for the Reſi- 


due, the Defendant hall not have an Attaint for thoſe Damages which are 1 H. 


releaſed (6). 


the Defendant ſhall have an Attaint, per Cur' M. 2 H. 4. 
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35 H. 6. 30. 
11 Ed. 


4. 5 
1 Fd. 2 
* 


5 * 


9 H. 5 2 
(c) And in a Writ of Waſte the Plaintiff ſhall have a Writ to inquire of 3 H. C. 29. 
the Waſte, who if they give falſe Verdict by which the Plaintiff recovereth, 3 


3 Martin ac. 
8 Ed. 3. 19. 


But I do not ſee 7 cont. 23 Ul. 8. 


how the ſame can be warranted by any Statute, which giveth the A ttaint, 25. 2 4 4. 2. 
becauſe the Writ of Inquiry 1s awarded by the Court ex Officis per Sacramen- per <uriam, 


tum preborum, Ec. 


And the Sheriff may make the Inquiry by 


fix or eight Perſons of the Waſte, and he is not bound to take twelve Per- 


fons. Quere of this. 


io of Error. 
ach 
the Oaths Is 3 


21 H. 6. 56. 
28 H. 8. hes 
38 Ed. 3. 1 


and 27. Br. Colluſion 18. upon Writ of Inquiry of Waſte for an Abbot, Quale jus ſhall 1 1 5 Which e 


it is no V erdict, but an Inquiry. 


(4) The King ſhall have an Attaint upon a falſe Verdict paſſe againſt him 42 Ed. 3. 26, 


as well as a common Perſon. 


(e) In Treſpaſs againſt two, one cometh and pleadeth Not guilty, and is 34 H. 6. 32 
found Guilty, and afterwards the other cometh and pleadeth Not guilty, and 
is found Guilty by another Inqueſt; now in this Cafe the firit Jury ſhall aſſeſs 


all the Damages for the Treſpaſs, and the Defendant in the laſt Inqueſt ſhall one made Pe- 


ac. 12 Hf. 4. 5 
In Waſte 


againſt two, 


have an Attaint of the Damages aſi clled by the firſt Inqueſt, if they be out- fault, and the 


rageous or exceſſive, Se. 


other pleaded; 


he who made 


Default ſhall not Rave Attaint. 43 Ed. 3. 36. 34 H. 6. 12. Morle cont. 39 H. 6. 1. ac. 8 H. 4: 23. Tirwin. 


(/) Tenant by Statute- merchant ſhall have an Attaint, if he be barred in 21 Aff. 16. 
Aſſiſe by falſe Verdict, or found againſt him by falſe Verdict, where he 1 is De- 


fendant in the Aſſiſe. 


(g) If a Man recover in a N quod reddat, againſt a Tenant by falſe 
Verdict, there have been divers Opinions whether the Tenant ſhall have an 21 H. 6. 54. 


(2) And therefore, though % eannot abridge 


the Damages given on ſuch a Verdict. g H. 6. 2. 
yet he may have an Attaint for too ſmall Da- 
mages 1bid. | 

(5) And ſee accordant to this Caſe, a Releaſe 
of Damages ſhall ouſt ”e Attaint, 14 H. 7. 5. 
12 4 4.5% 134.4 


(c) So agreed by 1 ue Babbington, for 


by him it is more than an inqueſt of Office, for 
that the Judges are bound to render Judgment 
according to the finding of the Inqueſt, as in this 
Caſe of Waſte ; but on an Inqueſt to inquire of 
Damages, there it is only for Information, and 
the Court may increaſe or diminiſh the Damages. 
3 H. 6. 29. See 2 H. 4. 31. 48 Ed. z. 19. 
contr. 7 H. 4. 38 

(4) See 42 Ed. 3,26: * Bro. Informa- 
tion 127. 11 Co. 5. 6. 


(e) It ſeems, that in this Caſe, as to the Da- 
mages, they ſhall join in an Attaint, adjudged 


25 H. 6. 23. but as touching Parcel, it they be 
found by one Verdict SY, they may join, as 


18 Ed. 3. 25. 30 Ed. 3. 1. or they may ſever. 


„ Me 46 Ed. 3. 8 1. per Finchd. 


See 1 H. g. 13. 44 z. 7. H. 6. 32. 


Br. Attaint 64. 


36 H. 6. 13. 


ac. in perſonal 


Actions. 


V) 4. ſued an Execution againſt B. on a- 


Statute- Merchant, B. brings an Audita Querela, 
which on an Iſſue is found for B. A. brought an 


Attaint, and adjudged that it lies, and if the falſe 


Oath be found, Execution ſhall be awarded for 


him. 21 Ed. 3. 59. See 21 A. 16. 21 Ed. 3. 


47. and 43 J. 41. how if he ſhall be acquitted 
on the Iſſue. 

(g) See 41 Ed. + Attaint 4% 21 H. 6.5. 
113. 4 8. 12 H. 6. 6. Au. 105. 
Attaint 70. 

Attaint 
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Writ of Attaint. 


Attaint before Execution ſued out againſt him. Vide 41 Ed. 3. Lib. Af. 21. 
l. 6. 60. But the Statute of 1 Ed. 3. ſaith, That a Man ſhall have an At- 
taint of Damages before Execution ſued of them, before which Statute ir 
ſeemeth he could not have Attaint of them. But in the Time of Ed. 1. the 
Defendant ſued forth an Attaint for Damages upon falſe Verdict given againſt 
him in a Writ of Treſpaſs before the Plaintiff ſued Execution of the Dama- 
'Þ 54 H. 6. 13. ges, which ſee in Title Attaint in the Abridgments, Temp. Ed. 1. And alſo 
2 by the ſame Reaſon, if a Man do recover Land, the Tenant ſhall not have 
IF 26 H. 8.2. Attaint before Execution. (a) And Non-tenure hath been pleaded, and ad- 
4K 31 H. 6.12. mitted a good Plea divers Times in an Attaint, And on the other Side, it 
. 4 wy . ghd the Tenant ſhall not have an Attaint before Execution ſued, or Entry made 
Br. Attaint 42. by the Demandant or his Heir, then perhaps they will not enter until the 
Jurors are dead, and then the Tenant ſhall be without Remedy by Attaint. 


F 8 Aff. 24: (D) If a Man who was Tenant do recover in Attaint, the Judgment ſhall H 
. Ed. 3. 34. be, that he ſhall be arreſted, Sc. which could not be, if the Demandant hath 
*| 3 not entered, and when he himſelf is Tenant in Poſſeſſion. 5 wg 

if Br. 52. And I think it the better Opinion, that if in Treſpaſs the Defendant plead 1 


* Villainage in the Plaintiff, Sc. and he is found frank, unto his Damages of 
. twenty Shillings, the Defendant ſhall not have an Attaint for the Smallneſs 
IB of the Damages, &c. But in a (c) Præcipe quod reddat, if the Tenant plead 
* Non-tenure, and it be found againſt him, he ſhall have an Attaint, Fc. 
5 * (d) An Attaint ſhall be maintainable againſt the Terre-tenant without na- K 
þ 55 4 ming him who was Party to the Record: Otherwiſe it is in a Writ of Recor- 
1 10 Ed. 4. 13. dare; for that ſhall be ſued againſt him who was Party, or his Heir or Exe- 
| 18. cutor, if it be a Perſonal Action, otherwiſe it ſhall abate, 


34 H. ö. 36. 35 H. 6. 30. contr. is admitted. 


hs «4 
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(a) See 31 H. 6. 12. 14 Af. 2. 26 H. 8. 2. 


8 Ed 4. 19. 6 Ed 3. Waſte 25. contr. Vide 


ant. 97. 


(b) And alſo to the ſame Iſſues. 30 Ed. 3. 
Judgment 140. 40 K 20. „ 
(e) He who pleads Non-tenure, ſhall have an 


Attaint. 40 AF. 20. 23. per Fitzh, and there - 


fore, where the Party himſelf pleaded Non- 


tenure of Parcel, the Plaintiff was driven to 
maintain his Writ. 21 Ed. 10. See in an At- 
taint brought againſt him who recovered Non- 


tenure, held no Plea, 8 Ed. 4. 19. wiz. if he 
has once Execution, per Priſot. 35 H. 6. 44. 


See 10 A, 8. 31 H. 6. 12. 26H.8. 2. 
(4) Yet ſee in an Attaint by him who was 


\ Plaintiff againſt him, who was Tenant in the 


Original, Non-tenure held a good Plea, except 
the Plaintiff had freſhly ſued, 6 Ed. 3. 32. 21 
H. 6. 55. per Aſcue, Cc. but it is there agreed, 
that Non tenure is a good Plea againſt him who 
recovers, But it is certain, that Attaint may be 


brought againſt the Tertenant alone, and if ie 
paſs againſt him, yet he ſhall not be taken ; 
contra of him who was Party. 8 H. 4. 21, 22. 
See Jointenancy in Attaint againſt him who re- 
covered Part; contra in Attaint againſt the Te- 
nant, where the Party was barred. 26 4/7. 12. 
But if after the Writ of Attaint purchaſed, the 
Record be removed by Writ of Error, they ſhall 
yet proceed in C. B. Dyer 281, 284. See 6 Af. 


10. 40 K 20. 4 Ed. 2. Attaint 67. contra. 


d The Record of an Aſſiſe of freſh Force 
was ſent by Writ out of Chancery to C. B. and 
Attamt was brought on the Record there. 
21 Ed. 3.10. See Dyer 81. and there it ſeems, 
that if Iſſue be joined in C. B. on a Matter tri- 
able in the County Palatine, and it is there 
tried, and the Record removed, that Attaint 
lies here. 19 HF. 6. 53. See Dyer 250. that 
Attaint lies in C. B. on a Record in B. R. ſent 
by Mittimus into C. B. and fo on a Verdict in 
Scaccario. . 


Attaint 


Writ of Attaint. 247 


I. Attaint doth not lie upon falſe Verdict given in an Appeal of Maihem, or 34 H. 6. 36. 
Appeal of Felony or Murder. 3 3 
M An Attaint may be ſued in the Common Pleas, if the Record be there; or aꝗgmitted. 
it may be ſued in the King's Bench upon a falſe Verdict given in the Common 8 Eliz. 
Pleas, if the Record be removed into the King's Bench. Dyer 250. 
N A Recovery was in an Aſſiſe brought in the King's Bench, and after- 16 Aff. 4. 
wards that Record was ſent unto the Common Pleas, and the Party ſued Br. Attaint60, 


an Attaint upon the Record in the Common Pleas. Vide 8 Ed. 2. H. Afiſe, 4 Ed. 3. 2. 
| | 4 


Ter. Kan. 2 | | 21 54 510 
Aͤttaint was ſued upon a falſe Verdict given againſt the Defendant when he Br. Art- 32. 
claimed Liberty, and adjudged that he ſhould have it. H. 15 H. 3. 21 Ed. 3. 3. 


O (a) And the Writ of Attaint may be ſued out of the Common Pleas or Ibid. 5 1. 
King's Bench, upon a falſe Verdict given in the ſame Court, as well as out of 2 H. 3. 
the Chancery. Quod vide 30 Ed. 1. Itin. Cornub. Dyer 30 4 

P In a Writ of Entry brought in Suſſex, the Defendant pleaded a Releaſe 

in London, which was found againſt him in London, for which he brought 
an Attaint in London, and it was maintainable ; quod vide M. 18 Ed. 1. F. 
Brev. 827. 

Q () If the King recover by falſe Verdict, he ſhall have Attaint againſt the 20 H. 5. 6. 
Petit Jury only, as if the King do recover by erroneous Proceſs, Sc. the | 108. | 
Party ſhall have a Writ of Error of the Judgment, and ſhall not name the Ant. 106. E. 
King, becauſe he is always preſent: in the Court. 5 

A The Vouchee or Tenant by Reſceit, or he in the Reverſion, where he join- 2 H. 4. 4: 
eth to the Tenant by Aid Prier, ſhall have Attaint if he loſe by falſe Verdict Wee Ze 
(e): And if Tenant for Life loſe by falſe Judgment, he in the Reverſion ſhall a, — 
have an Attaint or Writ of Error, living the Tenant for Life, by the Statute Error 2. 
of 9 R. 2. cap. 3. 5 21 H. 6. 29. 

B (4) If the Defendant in Treſpaſs plead Villainage in the Plaintiff, and he 
ſaith that he is frank, and is ſo found by Verdict, and afterwards the Defen- 
dant dieth, his Heir ſhall have an Attaint to avoid this Eſtoppel and falſe 
Verdict, although it was given in a Perſonal Action. 

In an Atraint upon a Recovery in Præcipe quod reddat, the Defendant 9H. 4. 13. 
pleads Non-tenure, and the Demandant ſaith, that he made a Feoffment unto S ene. 

unknown Perſons, Sc. and that he brought the Action within the Year, and 
with that, that he will aver that the Defendants took the Profits the Day of. 


, TR” 8 
„„ 


(a) See 21 Fd. 3. 3. If an Aſſiſe be taken 


before Juſtices aſſigned, and adjourned for Diffi- 
culty into Bank, if an Attaint be ſued, it is ne- 


ceſſary to ſue a Writ to the Juſtices, to remand 


the Record before the Juſtices aſſigned in Pan, 
and when they have the Record, there may 
iſſue an Attaint on the Rolls there. 

(5) Note; In Suits pro Domino Rege & ſeipſo, 
Attaint and Error granted in Parl. Rot. Parl. 
21 Ed. 3. No. 24. Cure. 

{c) But the Writ ought to mention the Vou- 
cher and allo expreſly, that he entred into War- 


ranty, and not only by a Suppoſal. 22. Ed. 3547 
See Attaint by him in the Reverſion, and by 
Reſceit without Mention made of the Death or 


Life of the Leſſee, and yet the Judgment is di- 
vers (different.) 4 Ed. 3. 54. See Dyer 241. 6. 
44 Ed. 3. Attaint 22. Ant. 99. E. 

(4) See accordant 13 Ed 4. 2. See 8 H. 4. 


16. the Heir ſhall have an Attaint on ſuch a 


Trial in a Homine Replegiando, but not in Treſ- 


pals. 19 H. 6. 18. See 33 H. 6.19 45 Ed. 3. 


1. 14 H. 7. 5. 13 Ed. 4. 2. 31 H. 6. 19. 


the 
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21H. 6. 6 
21 Ed. 3. 10. 
Br. Attaint 32. 
It ſhall be tried 


not by the 
Attaint. 

19 Aſſ. 13. 
Br. Attaint 63. 
32 Al. 13. 
Br. Attaint 75. 


14 Aſt. 2. 


Br. Attaint 59. 


Actions, or all his Right in the Land, 


Writ of Attaint. 


the Writ purchaſed; and the Defendant ſaith, that he did not take the 


Profits, Sc. (a) Now this Iſſue ſhall be tried by the Attaint; and if they 


give falſe Oaths, he ſhall have an Attaint upon that Verdict; by Newton : 
As if in a Writ of Right the Tenant plead a collateral Warranty made within 
by twelve, and the ſame County, it ſhall be tried by the Grand Aſliſe ; and if they give falſe 

Verdict, he ſhall have an Attaint, becauſe the ſame is out of the Point of Aſ- 


ſite; by Newton, Tr. 21 H. 6. 


() Nonſuit in Attaint after Appearance is peremptory, and he ſhall not D 
have a new Attaint; and ſo upon a Retraxit, if the Demandant ſay, he will 
no more ſue his Attaint, and that he entered upon Record, he ſhall not after 


have another Attaint. 


(c) If a Man have a Præcipe quod reddat againſt divers, by ſeveral Præcipes, E 
and by Inqueſt it 1s found for the Demandant ; he ſhall have a Writ of At- 
taint againſt the Tenant, &c. But if it is found againſt the Tenants, he ſhall 
have ſeveral Attaints; for as unto all of them, it is a ſeveral Inqueſt to try 


their Iſſues ſeverally. 


If the Demandant be barred in a Formedon, and afterwards releaſeth all F 


taint. 


And fo if the Father be Nonſuit upon an Attaint upon a W 


gon, he there ſhall have an Attaint. 


And a Man ſhall have an Attaint before Juſtices of Oyer without original H 


yet his Heir ſhall have a Writ of At- 


rit of Forme- G 


Writ, upon a Bill only ſued before the ſame Juſtices, T. 5 Ed. 2. Attaint 68. 


(a) For the Iſſue ariſes on the Point of At- 
taint, and therefore ſhall be tried but by twelve. 
21 Ed. 3. 10. but if in Attaint in Aſſiſe, the 
grand Inqueſt inquire of Damages, no Attaint 
lies thereof. 8 H. 4. 22. See 12 H. 6. 6, 66. 
an Iſſue collateral, real, as Jointenancy, Ec. 
mall be tried by the twenty-four ; and by Babb. 
Attaint there lies, if they take a falſe Oath, by 
Aſſiſe. See 27 A. 61. if in Attaint the Te- 
nant pleads Non tenure, Oc. he ſhall plead over 
that he made a true Oath, &c, See 22 H. 6. 
55. F. Attaint 65. | | 

(5) And the Plaintiff ſhall be amerced, and 
taken. 6 A. 5. See Co. Lit. 139. a. 19 Af. 


13. 34 AJ. 6. and q irfra E. 


(e) See the like Cale 35 H. 6. 22, Ce. ptr 
Priſot, and 18 Ed. 3. 25. If in an Aſſiſe againſt 
two, on Nu gor pleaded, the one is acquitted 
of the Diſleihn, but he 18 Tenant, and the other 
is found Diileiior, they ſhall have ſeveral At- 
taints; and io if one is found Diſſeiſor of Part, 
and the other of the Reſidue, per Cur. 30 Ed. 
3. 1. In Reſcue againſt two, they plead Not 


guilty, and found again them, they ſhall join 6. 


in Attaint ; but in an Aſſiſe againſt ſeveral Te- 


nants on a falſe Oath as to Parcel, they ſhall 
ſever in Attaint; contr. if it be only for Da- 
mages, per Tuſpd. Quære; and ſee they may join 
in Error. 3 H. 4. 16. he who is acquitted of 
a Diſſeiſin may join in Error with him who is 
found Diſſeiſor, but not in Attaint. 2 Ed. 3. 3. 
A Writ of forcible Entry and Deteiner againſt 


A. B. and C. and all found Guilty of the 


forcible Entry, but C. only of the forcible 
Deteiner; they ſhall join, Oc. Dyer 141. See 
29 Ag. a Joinder in Attaint by him who diſ- 
claims, him who took on him the Tenancy of 
Parcel, and him who took the Reſidue jointly 
with a Stranger, and the Writ found true. See 
19 R. 2. Brief 926. Tenant by Statute or 
Leſſee for Years, or a Guardian in an Aſſiſe 
againſt him, and he who has the Freehold, and 
one is acquitted of the Diſſeiſin, but the other 
found Guilty, they ſhall join in Attaint as it 
ſeems, for he hath loſt his Term, and he has no 
other Remedy, becauſe he was Party' to the 


Judgment. 43 V 41, See 14 . 20. 35 H. 
8 43 4 
22, 


If 


4 


K 


Writ of Attaint. 


If falſe Verdict be given in Aſſiſe of Novel Dif. then if the Plaintiff will ſue 
an Attaint, he ought to have ſuch a Writ. 

The King to the Sheriff of Lincolnſhire, greeting: If A. ſhall nage you (ouure, 
then ſummon, &c. twenty-four Knights of the Venue of S that they beſcre our 
Juſtices at the firſt Aſiſe when they ſhall come into thoſe Parts; or thus, before 
our beloved and faithful R. of W. and B. of F. and thoſe whom we have offeciated 
to him (touching certain Matters, &c. which the ſame R. and B. may make known 
to you) (a) ready by Oath to recognize whether J. unjuſily and withcut Judgment 
diſſeiſed the aforeſaid A. of his Freehold in S. or of his Common of Paſture in 8. 
which belongs to his Freehold in the ſame Town, after the firſt Paſſage over of 
Lord H. Son of King J. into Gaſcony, whereof the ſaid A. complains that the 
Jurors of the Aſſiſe of Novel Diſſeiſin which between them was ſummoned and 


.taken before us at W. by our Writ, or before the aforeſaid R. and B. or before our 
beloved and faithful W. of H and his Companions, our Juſtices laſt in Eyre at 


L. in your County by our Writ, have made a falſe Oath, and in the mean Time 
that you diligently inquire who were the Jurors of that Aſſiſe, and have them then 


before the Fuſtices aforeſaid at the Aſſiſe aforeſaid, or before R. and B. and ſum- 


mon, &c. the aforeſaid I. 


Or thus, The aforeſaid I. H. who now holds the 


Tenements aforeſaid, that he be then there to hear that Recognition: And (6) 
have there the Names of the Knights and this Writ. 


And if a Man loſe by falſe Verdict in Aſſiſe before Juſtices of Aſſiſe, if he 
will ſue an Attaint before the ſame Juſtices, he ought to ſue a Patent directed 


unto the ſame Juſtices to give them Authority 


to hold Plea thereof; or he 


may ſue a Patent unto other Juſtices to hold Plea of that Writ of Attaint ; 


and the Form of the Patent is ſuch : 


| (a) Yet ſee it adjudged, that on ſuch Writ the 
Party may aſſign a falſe Oath on any ſpecial Plea 
in the ſame Aſſiſe. 11 H. 4. 5, 265. Note; If 
on a ſpecial Iflue they find for the Plaintiff, and 
Inquire over of the Seiſin and Diſſeifin, and that 
is alſo found, he may aſſign a falſe Oath in the 
Diſſeiſin found, but in no other Point; per Thirn. 
Hill. and Hankf. For he ought to have a ſpecial 
Writ for that, or elſe a general Writ guod Furat 


in Aſiſa capi falſum fecer Sacramentum; Or 


they will. 11 H. 4. 27. 


they may aſſign the falſe Oath, in what Point 
And note there in Aſ- 
ſiſe againſt two, the one pleads to the Writ, and 
the other to the Aſſiſes if he who pleads to the 
Aſſiſe brings Attaint, he cannot aſſign a falſe 
Oath in any Point put in Iſſue by his Com- 
panion. But they may have an Attaint in Com- 
mon, and then each may aſſign in that which 


belongs to him; adjudged. And yet by a Plea 
to the Writ by one, if found for by him, the 


Writ abates as to both. 29 4/7: g. adjudged 


.accordant ; ſo 11 H. 4. 65. and yet fee by Hull, 
the Tenant may aſſign a falſe Oath in an Aſſiſe 


nn the ies and s Dillbifer bor 6d. 


judged, that he cannot aſſign it on a Plea to.a 


Writ of Aſſiſe brought by another Name. 11 H. 


4+ 52, Os. 3 1 

( And Note ; In this Writ the Jurors ſhall 
not have the View, for the Writ does not re- 
quire it; ſee 3 H. 4. 15. in an Attaint by the 
Plaintiff in Aſſiſe; yet contra 8 Ed. 2. AJ. 396. 
In Attaint by the Defendant in Aſſiſe. Note; In 
this Attaint, if it be brought by him who was 
barred in the Aſſiſe, he ſhall recover the Land, 


and his Damages and Coits loft in the firſt Aſſiſe, 


and the Iſſues until the Judgment rendered: But 
if the Tenant in the Aſſiſe had pleaded in Bar, 
gue ne conuſt ouſter, the Attaint ſhall only inquire 
of that Matter, in which the falſe Oath is aſ- 
figned, and not of the Seiſin and Diſſeiſin; ad- 
judged 8 H. 4. 22. Note; If the falſe Oath be 
found, the Juſtices may inquire of the Damages 
by another Enqueſt. id. See the Judgment in 
Dyer 235. Quod recuperaret Seiſinam. Sed non 
per wviſum Jurator. 


K k 
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of Nufance. 


you ſhall give him Notice. 
to be made Patent. 
And a Man ſhall have a Writ of Attaint upon a falſe Verdict in 
Wherefore he levied or proſtrated a certain Pool in N. Sc. or a 


Writ of Attaint. 

The King to his beloved and faithful R. and B. greeting : Know ye, that we J. 
have conſtituted you, &c. our Fuſtices, together with thoſe whom we have aſſoci- 
ated unto you, to take a Fury of twenty-four Knights, which A. hath arraigned, 
before you by our Writ againſt I. to convict the Furors in an Aſiſe of Novel Di 


ſeiſin, which was ſummoned between them and taken before yon at W. by our 


Writ, of Tenements in S. or of common of Paſture in S. Or thus; before you 
the aforeſaid R. and our beloved and faithful S. lately our Juſtices, &c. at W. 
by our Writ, of Tenements in S. and therefore we command you, that at a certain 
Day, &c. you ſhall appoint, you take that Fury to do thereupon that which to 
Fuſtice belongs, according to the Law and Cuſtom of our Realm, ſaving to us the 
Amercements from thence coming : We alſo command our Sheriff of Lincolnſhire, 
that he cauſe that Fury to come before you at a certain Day and Place, whereof 


Witneſs, &c. 


In Witnefs whereof we have cauſed theſe our Letters 


an Aſſiſe 


certain Ditch, or à certain Hedge; or diverted a Watercourſe, to the Nuſance 
of, &c. in the ſame Town, &c. and the Form of the Writ is ſuch:  _ 

If A. &c. then ſummon, &c. ready by Oath to recognize whether J. unjuſtly 
and without udgment levied or proftirated a certain Pool in N. or à certain 
Ditch, or a certain Hedge, or diverted the Watercourſe in N. or made narrow, 
or obſtructed a certain Way in N. to the Nuſance of, &c. in the ſame Town, after 


L 109.]] 


Huſband, and pleadeth and loſeth by falſe Verdict. 


the firſt & c. whereof he the ſaid A. complains that the Furors of the Afiſe which 
was ſummoned between them and taken before, &c. at N. by 


our Writ, have made 


a falſe Oath; and in the mean Time, &c. and ſummon, &c. And have there, &c. 
And it is a Rule in the Regiſter, That in an Attaint upon an Aſſiſe of A 


Novel Diſſeiſin a certain Day ſhall be ſet, as in Aſſiſe, On Monday or other 


Day, on the Morrow, or on the Octave, or in fifteen Days of Fafter ; but it be- 
hoveth that the Tenant have Garniſh out by fifteen Days in the Attaint, for the 
Statute doth not give leſſer Time, but only in Aſſiſe before the King. | 


1 


And there is another Form of the Writ, if the Aſſiſe be adjourned into the 
Common Pleas, and taken there before the Juſtices of the Common Pleas, 
and the ſame appeareth in the Regiſter. 49 | 5 

(a) And another Form is of the Writ of Attaint, where the Aſſiſe is brought 
againſt the Huſband and Wife, and the Wife is received for the Default of the 


ta) See 11 HF. 4. 51, and 65. per Brian; 
Huſband and Wife brought a general Attaint on 
an Aſſiie, where they had pleaded a Record, but 
failed at the Day. The Wife is received and 
adjudged (well). For in an Aſſiſe, the Huſband, 
notwithſtanding his Failure of Record and De- 
fault, &c. the Wife is Party to the Aſſiſe; for 


after ſuch Reſceit, the Seiſin and Diſſeiſin, it 


mall be inquired, and of Damages; but if it be 


And 


in a Præcipe, it ought to be a ſpecial Attaint, 


becauſe there, by the Huſband's Default ſhe is 
out of Court; but here, if the one or the other 
be in Court, it is ſufficient. Vote; In Attaint 


againſt a Vouchee, Tenant by Reſceit, either by 
him who joins in Aid, or by him who is re- 
ceived to ſue ſole; it was agreed that the Writ 
ſhould not be general in Loguela gue fuit in! A. 
& B. per breve noſtrum: But it is neceſlary to 
3 


have 


Writ of Attaint. 


And another Form of Attaint is, where the Tenant in the Aſſiſe pleadeth 
the Releaſe of the Plaintiff, or of his Anceſtor in Bar of the Aſſiſe which 1s 
found againſt them, upon a falſe Verdict. 1 0 
E And another Form of the Writ of Attaint is, where the Verdict paſſeth by 


Miſi prius out of the Common Pleas. 


F And another Form of the Writ of Attaint is, where the Aſſiſe is ſummoned 
before certain Juſtices, and after it is taken before other Juſtices by a general 
Commiſſion, and a falſe Verdict is given upon the ſame. 


G And another Form of the Writ is, If an Aſſiſe be ſummoned before divers 


Juſtices, and afterwards is taken by any of them by Virtue of the Writ of 
Si non omnes, then the Party ſhall have a Writ of Attaint, rehearſing the whole 
Matter. | 


H And if a Man, upon Verdict given in an Aſſiſe before the Juſtices of Aſſiſe 


ſueth an Attaint before the ſame Juſtices, or (a) other Juſtices, he may have a 

Writ of Aſſociation directed unto the ſame Juſtices before whom the Attaint 

is laid; and the Writ of $7 non omnes, as he ſhall have in Aſſiſe, Fc. who was 
Plaintiff there: And he ſhall have a Writ Patent directed unto him who is Aſ- 

ſociate, Sc. which Writs do appear in the Regiſter after the Writs of Aſſiſe 
of Novel Diſſeiſin. DE 


But it appeareth by one Writ in the Regiſter, that there was a Conſtitution 4, wo 3. 3. 
zr. Attaint 31. 

21 Aſſ. 7. Br. 

Certificat de 


made, which required, that the Aſſiſe and Jurors and Certificate ſhall be taken 
before the Juſtices Pee e e By which it ſeemeth, that a Man ſhall 
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not have an Attaint upon a falſe Verdict given in Aſſiſe, but before the Juſtices agic 8. 


of Aſſiſe, or before the Juſtices of the Common Pleas, if the Record be re- 21 Ed. 3. 10, 
moved thither, or before the Juſtices of the King's Bench, if the Record be IS 


removed before the King; and the Form of the Writ is ſuch: 
The King to his beloved and faithful F. and G. greeting: Although we latel, 
appointed you our Fuſtices to take a Fury of twenty and four Knights, which J. 


tween him the ſaid A. and the aforeſaid I. and others, &c. was ſummoned and 
taken at L. before our beloved and faithful R. and B. our Fuſtices at the Afiſes, &c. 
aſſigned by our Writ, of Tenements in S. Becauſe the Appointment aforeſaid was made 
contrary to the Form of our Statute lately ſet forth at Northampton, in which is 
contained, that Afſiſes, Attaints and Certifications be taken before the Juſtices com- 
nonly aſſigned, and not others.: Which ſaid Statute in all and ſingular its Articles 
wwe willing inviolably to be obſerved, command you, that you in no wiſe inter- 
meddle touching the taking of the Fury aforeſaid under Pretence of our Commiſſion 
ſo made. Witneſs, &c. Which ſaid Statute was made in the ſecond Year of 
Ed. 3. King of England, chap. 2. | 


have a ſpecial Writ, - making Mention of the makes Title to the Land, &c. for the whole 
Original, and of the Tenant, &c. per Cur”; Judgment ſhall be againſt the Garniſhee, and he 
and ſo by Paſon, in an Attaint againſt the Gar- is not to have any Avail, but Prejudice by the 
niſhee; but by Babb. and Strange, a general Attaint. 9 H. 6. 38. 
Writ ſhall be good, without Mention of the (a) See per Hankif, That Attaint belongs to 
Default.; if the Caſe be fo, that the Garniſhee B. K. | 

| K k 2 By 


4. 


No Attaint 
upon Tenorem 
recordi, but 
Tho was the Wife of E. arraigned before you by our Writ againſt E. who was the upon the Re- 
Wife of A. of L. to convit# the Furors in an Aſſiſe of Novel Diſſeiſin, which Be- cord itſell. 
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252 Writ of Attaint. 

By which it appeareth, That he ſhall not have a Writ of Attaint by Com- 
miſſion, Sc. before other Juſtices, but only before Juſtices of Aſſiſe, or of | 
the Common Pleas, or King's Bench, as before is ſaid. 

(a) The Form of a Writ of Attaint upon a Rediſſeiſin is ſuch : L 

The King to the Sheriff, &c. If R. ſhall make you ſecure, &c. then ſummon, 
&c. !wenty-four lawful Knights, 8c. rendy, &c. Whether the Jurors, by whom 
a certain Inquiſition was taken before E. then Sheriff of your County, and Keeper 
of the Pleas of our Crown thereof, by our Writ, at W. between R. and the afore- 
faid B. of a certain Redilſeiſin done 45 the aforeſaid B. zo. the ſame R. as it is 
faid, of one Meſſuage and nine Acres of Land with the Appurtenances in W. have 
made a falſe Oath, as the ſame R. grievouſly complaining to us hath ſhewed; and 
in the mean Time do you diligently inquire who were the Jurors of that Inquiſition, 
&c. and have them then before the aforeſaid R. and I. and ſummon the aforeſaid B. 
that he be then there to hear that Recognition, and have there the Summoners, & c. 

vi. 8 Eliz. And it ſeemeth, That this Writ of Attaint ought to be ſued before the Juſ- 

Dyer 25. tices of Aſſiſe of the ſaid County, and that they ſhall: have a Patent for the 

| fame directed unto them, and that the Record ſhall be brought before them. 
But if the Record be removed into- the Common Pleas, then it ſeemeth he 
ſhall have his Attaint there. 

And it appeareth by Glanvile, That a Man ſhall have an Attaint, and the K 

Manner how the Jurors ſhall be puniſhed. 
42 Ed. 3. 25. And if any Jurors be convict of falſe Oath, they fhall be impriſoned, and IL. 
8 H. 4. 23. then they ought to ſue unto the King to pay a Fine for their Impriſonment, and 
Gaſcoigne. when they are agreed with the King, they may ſue a Writ for to remove the 
y this it ap- Record before che King in the King's Bench, and the Writ ſhall be ſuch: 


peareth that 


they ſhall not forfeit their-Lands in Fee, as upon Præmunire, but for their own Lives, by Br. Att. 100 & g5. 
apon the Book of 22 Ed. 4. 1. 


The King to his beloved E. and his Gn &c. greeting: Whereas W. * 
M. and others, of a falſe Oath by them made in a certain Inquiſition taken at W. 
before W. of B. and his Caddo lately Fuſtices of the Lord the King, &c. of 
the Bench, by our Writ between R. Demandant, and W. of M. Tenant of the 
Manor of B. with the Appurtenances (except one Garden in the ſame Manor) be- 
110. J fore our beloved and faithful W. of B. and his Companions, &c. of the Bench, by 
a certain Fury of twenty-four have been convicted, and for that Reaſon adjudged 
to our Priſon of the Fleet, and their Goods and Chattels, Lands and Tenements, 
ſeized into our Hand; We, for certain Reaſons, have cauſed' the Record and Pro- 
ceſs of the Buſineſs aforeſaid, with all Things touobing the ſame, together with the 
Bodies of the aforeſaid W. and others, to come before us, and now on the Behalf. 
of him the ſaid W. we are beſought, that whereas he hath already been a long 
Time and fill is detained in ſuch Priſon, by reaſon of the Premiſſes, that wwe 
would receive af him a reaſonable Fine for. the Impriſonment, for his Goods and 
Chattels, and Lands and Tenements aforejaid, and alſo for the Eſtrepement of the 


(a) See 40 AJ. 23. 2 H. 4. 2. Attaint on a charged of the Damages and 1 Fine; yet per- 
Rediſteiſin; and it ſeems if the falſe Oath he haps if the Party has Title by ſubſequent Feoff- 
found, it ſhall not impeach the Kecord, nor hall ment from him who recovered, he ſhall be re- 
he be reſtored to the Poſſeſſion, hut only be dif- ſtored to the Poſſeſſion. 2 F 

And 


Writ of Oyer and Terminer. 
Lands and Tenements aforeſaid, and cauſe him to be delivered from the Priſon 
wherein he is ſo detained ; we having Compaſſion of his State in this behalf, and 
being willing to do a ſpecial Favour to the ſame W. do command you, that having 


feen the Record and Proceſs aforeſaid, and having had Conſideration of the Value 
of the Goods and Chattels, Lands and Tenements aforeſaid, and the Eftrepement 


thereof, you receive a reaſonable Fine of the ſame W. for that which belongs to us 


in this behalf, and deliver him the ſaid W. from the Priſon wherern be is detained 
by occaſion of the Premiſſes, and ſo cauſe to be delivered to him his Goods and Chat- 
tels, Lands and Tenements being in our Hand, fer the Fine aboveſaid. Witneſs, &c. 

And thereupon the Party ſhall be fined, as the Juſtices of the King's Bench 


will aſſeſs in their Diſcretion ; and upon that they ſhall grant a Writ to deliver See 
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43 Ed. 3. 26. 
the Stat. 


his Goods and his Lands, and for to deliver him out of Priſon ; and the Writ 3 H. 8. c. 15. 


ſhall be ſuch: | 
The King to the Sheriff, &c. Whereas W. of M. one of the Furors in a certain 


Inquiſition taken at W. before W. of B. and his Companions, Fuſtices of the Lord 


the King, &c. (as above until) our Fuſtices of the Bench by our Writ of a falſe 
Oath by him the ſaid W. made by a Fury of iwenty-four Knights was convicted, 


and for that Reaſon adjudged to our Priſon, his Goods and Chattels, and alſo his 
Lands and Tenements were ſeized into our Hand, as appears to us by the Inſpec- 
tion of the Record and Proceſs aforeſaid, which we have cauſed to come before us, 


and he the ſame W. afterward came in our Court before us, and made a Fine to us 
for the Impri ſonment aforeſaid, and to have his Lands and Tenements; we Com- 
mand you, that without delay you cauſe the ſaid W. to have again all the Lands 
and Tenements of him the ſaid W. if they are in our Hand for that and no other 
Reaſon, and that you abſolutely ſuperſede the taking the Body of him' the ſaid W. 
for the Reaſon aforeſaid. Provided nevertheleſs, that you anſwer to us for the 
Value of the Lands and Tenements aforeſaid from the Time of the Judgment upon 


the Verdict of the Fury aforeſaid given, until the Date of this Writ, and alſo for the 


Eſtrepement of the ſame, when it ſhall be inquired thereof. Witneſs W. Thorpe, 
Ec. in the fixth Year. Roll 104. | 


A And there are divers other Manner of Forms of Writs of Attaint, which 


are not here mentioned, becauſe a Man may ſee them in the Regiſter, 


Writ of Oyer and Terminer. 


B * HE Writ of Oyer and Terminer ſhould not be properly called a Writ; 


but it is a Commiſſion directed unto certain Perſons, when a great Af- 
fembly, Inſurrection, or a (a) heinous Mifdemeanor or Treſpaſs is committed 


and done in any Place. Then the Manner and Uſage is to make ſuch a Com- 


miſſion of Oyer and Terminer, to hear and determine ſuch Miſbehaviour z and 


the Statute made 2 Ed. 3. c. 2. requireth, that no-Commilſion of Oyer and Ter-. 


miner be granted but before the Juſtices of one Bench or other, or the Juſtices 
Itinerants, and that for horrible Treſpaſſes; and it is of the King's ſpecial 
Grace, according, unto the Form of the Statute thereof made in the Time of the 
Grandfather of the faid King Edward; and the Form of the Commiſſion is ſuch : 


(ca] And therefore a Super/edeas may be hereto, quia non enor mis tranſereſſio. 12 Af. 21. The 


234 Writ of Oyer and Terminer. 
The King to his beloved and faithful A. B. and C. greeting: We have received ( 
Information from the grievous Complaint of D. that E. F. and G. and certain 
other Malefactors and Diſturbers (a) of our Peace, with Force and Arms made an 
Aſſault upon him the ſaid D. at N. and him beat, &c. ſo that his Life was de- 
[paired of, and other Wrongs to him did, to the great Damage of him the ſaid D. 
and againſt our Peace. And becauſe we will not leave the Treſpaſs unpuniſhed, 
if it was committed in ſuch Manner, we aſſign you and two of you our Juſtices to 
inquire by the Oath of honeſt and lawful Men of the County of Lincoln, by whom 
the Truth of the Matter may be better known, of the Names of the Malefactors 
aforeſaid, who, together with the ſaid E. F. and G. committed that Treſpaſs, and 
the Truth of the Treſpaſs aforeſaid more fully, and to hear and determine the ſame 
Treſpaſs according to the Law and Cuſtom of our Realm; and therefore we com- 
mand you that at certain Days and Pluces which you or two of you ſhall appoint 
for this Purpoſe, you make that Inquiſition, and hear and determine that Treſpaſs 
in Manner aforeſaid done, as to Juſtice belongs, according to the Law and Cuſtom 
of our Realm, ſaving to us the Amercements and other Things thereof belonging to 
1s : For we have commanded our Sheriff of the County aforeſaid that, at the Days 
end Places which you or two of you ſhall make known to him, he cauſe to come (b) 
before you or two of you, ſo many and ſuch honeſt and lawful Men of his Baili- 
wick, by whom the Truth of the Matter in the Premiſſes may be better known 
and inquired. In Witneſs whereof, &c. > 
III.] And the Rule in the Regiſter is, That if this Clauſe, And certain other 
MalefaFors, &c. be not put into the Commiſſion aforeſaid, then in the End 
ſhall be this Clauſe, By whom the Truth of the Malter may be better known, &c. 
and the Truth of the Treſpaſs aforeſaid more fully, and to hear and determine the 
ſame Treſpaſs, &c. 
And the Form of the Writ which ſhall be directed unto the Sheriff upon A 
that Commiſſion, is ſuch: _ | RN . | 
The King to the Sheriff, &c. From the grievous Complaint of D. Sc. (as above 
until) we have affigned our beloved, &c. A. B. and C. and two of them our Fuſ- 
tices to inquire by the Oath of boneſt and lawful Men, &c. (until) 4% hear and 
determine according to the Law and Cuſtom of our Realm: And therefore we com- 
mand you, that at certain Days and Places which they the ſaid A. B. and C. ſhall 
make known to you, you cauſe to come before them or two of them, ſo many and 
ſuch honeſt and lawful Men of your Bailiwick by whom the Truth of the Matter 
zn the Premiſſes may be better known and inquired, and have there this Writ, &c. 
And the King may make a Writ of Aſſociation unto the Juſtices of Oyer B 
and Terminer, to admit them into their Company whom the King hath aſſoci- 
ated unto them; and the Form is ſuch : 
The King to his beloved A. B. and C. Know ye, that whereas lately upon the 
Complaint of D. ſuggeſting to us that E. F. and G. and certain other Malefactors 
and Diſturbers of our Peace, &c. (until) unpuniſhed, if it was committed in ſuch 
Manner, we aſfign you and two of you our Juſtices, &c. (until) to hear and de- 


(a) See an Oyer and Terminer for a Ward ra- (5) And note; If they award a Venire factas, 
viſhed, and Goods taken, and the Defendant without ſhewing (before) that it is returned, it is 
found guilty, and thereupon a Scire facias iſſued. well, 29 Ed. 3. 30. but a Yenire facias ought to 
29 Ed. 3. 37. See the like Writ, but guere of be awarded, 26 AJ: 7, 
guidam alii malefadtores, Wc, becauſe not in- 


figed. 26 47. 7. - ſlarmiue 
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termine the ſame Treſpaſs according to the Law ond Cuſtom, & c. We have aſſigned 
our trufly and well beloved H. to aft in the Premiſſes with you or two of you; yet 
ſo that if at certain Days and Places, which you or two of you fh-ll point fer 
this Purpoſe, he the ſaid H. foal happen to be preſent, then that you admit him 
for a Companion for this Purpoſe in Form aforeſaid : For we have commanded him 
the ſaid H. that he attend to this Matter, together with you or two of you, as is 
aforeſaid. Witneſs, &c. 

And the Form of the Writ of Aſſociation, which ſhall be directed unto him 
who ſhall be aſſociated unto the Commiſſioners, is ſuch: 

The King to his beloved and faithful H. greeting : Know you, that whereas 
lately upon the Complaint of D. ſuggeſting to us that E. F. and G. and certain 
other Malefafors, &c. we have aff ned our beloved, &c. A. B. nd C. and two 
of them our Juſtices to inquire, & c. (as in the Patent until) and determine accord- 
ing to the Law, &c. we have aſſociated you to the aforeſaid A. B. and C and two 
of them, to act in the Premiſſes with them or two of them; yet ſo that if at 
certain Days and Places, which the ſame A. B. and C. or two of them ſhall ap- 
point for this Purpoſe, you ſhall happen to be preſent, then that they admit you a 
Companion for this Purpoſe, otherwiſe A. B. and C. or two of them (your Pre- 

fence not being expected) may proceed to act in the Premiſſes - And therefore we 
command you, "hat you attend to act in Form aforeſaid in the Premiſſes, together 
with the aforeſaid A. B. and C. or two of them, &c. ſaving to us, &c. For 
we have commanded the ſaid A. B. and C. that they admit Jou a Companies 
for this Purpoſe, as before is ſaid. 

C And then the King may ſend another Writ unto the ſaid Juſtices of Oyer 
and Terminer to proceed, although that all the Juſtices do not come at the Day 
of the Seſſions. And this Writ is called a Writ of Si non omnes, Sc. and ſhall 
be directed as well unto that Juſtice as ſhall be ſo aſſociate, as unto the other 

Juſtices of Oyer and Terminer, and ſhall be ſuch : 

The King to his beloved A. B. and C. and H. greeting: Whereas lately upon the 
Complaint of D. ſuggeſting to us that E. F. and G. and certain other Malefafors, 
&c. (until) againſt our Peace, we aſſigned you the aforeſaid A. B. and C. and 
two of you our Fuſtices, &c. (until) to hear and determine according to the Law 
and Cuſtom of -our Realm, and afterwards aſſociated H. to af with you the 
aforeſaid A. B. and C. and two of you, in the Premiſſes : We command you, if 
you all cannot be conveniently preſent to att in the Premiſſes, then that you, three, 
or two of you, who ſhall happen to be preſent, Ne to act in the Premiſſes 
according to the Law, &c. Witneſs, &c. 

W D And if the King made Commiſſioners of Oyer and fu ner A. B. and C. and 
afterwards by another Writ doth aſſociate unto them J. A H. who is admitted, 
Sc. and afterwards F. of H. dieth; the King may make a new Aſſociation of 
other Perſons to the firſt Juſtices; ſo that Aſfociation ſhall be made and granted 
after Aſſociation; and he may make Aſſociation of two or three Perſons unto 
the firſt Commiſſioners, or to thoſe of them who are living, to continue the 
Proceedings, and to proceed to hear and determine the whole Matter, and that 
they do admit thoſe he doth aſſociate, or two or any of them to proceed upon the 
whole Matter; and ſuch Writ is in the Regiſter; and by that it appeareth, that 
by the Death of any of the Commiſſioners, the Matter ſhall not be diſconti- 
nued; and the Writ of Aſſociation ſhall be Parent, and the Writ directed to the Poſt, 113.C. 


Juſtices of Oyer and Terminer to admit the others in their Society ſhall be _ 
Ane 
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And if a Treſpaſs be done unto one in the Confines of two Counties, then F. 
the Party may ſue a Commiſſion of Oyer and Terminer directed to certain Per- 
{ons, to hear and determine the Matter; and the Form ſhall be ſuch : 

The King to his beloved, &c. We have received Information from the grievous 


Complaint of D. that G. with Force and Arms took and carried away ihe Goods 


and Chattels of bim the ſaid D. to the Value of one hundred Pounds, found at M. 
R. and N. which are in the Confines of the Counties of Norfolk and Suffolk, &c. 


(until) cur Fuſtices to inquire by the Oath of honeſt and lawful Men of the Counties 


aforeſaid, by whom, &c. For we have commanded our Sheriffs of the Counties 
aforeſaid, that at certain Days and Places in the Confines of the Counties aforeſaid, 


cohich, &c. they cauſe to come before you in the Confines of the ſame Counties, fo 


many and ſuch honeſt and lawful Men, &c. | 
And the Writs directed unto the Sheriffs of two Counties ſhall be Cloſe. A 
And a Commiſſion of Oyer and Terminen was granted upon a Reſcous made 


upon the King's Bailiff, where he diſtrained for Debts or Amercements to the 
King, and Reſcous was made upon him. 


— 


And the King may grant certain Commiſſions de Oyer & Terminer of divers B 
Treſpaſſes done by any Perſon at the Suggeſtion of divers Perſons, without 
nominating any in the Commiſſion, and then the Form of the Commiſſion 


beginneth in this Manner: 


The King to his beloved, &c. From the clamorous Complaints of divers Men of 
the County of N. often coming to our Hearing, that the Biſhop of Wincheſter, &c. 
many and divers Oppreſſions, &c. And he ſhall have the like Writ unto the 
Sheriff to return the Panel. 9 

And if a Man have Gaods and Merchandiſe in any Ship upon the Seas, C 
which Ship is broken by Tempeſt, and the Goods caſt upon the Lands, theſe 
are no Wrecks, becauſe certain Perſons came alive to the Land, and the Mer- 
chandiſes, or Goods, are taken by Malefactors unknown, Sc. The Party may 
have a Commiſion of Oyer and Terminer, directed unto certain Perſons, to in- 
quire of thoſe who did the Treſpaſs, and to hear and determine the ſame, and 
to make Reſtitution unto the Party, and a Writ unto the Sheriff to return 
probes & legales homines, &c. before the ſaid Juſtices, &c. 

And a Man may have Commiſſion of Oyer and Terminer, to inquire of Ex- D 


tortions, Oppreſſions, and other Miſdemeanors of Under-Sherifts, Eſcheators, 


Bailiffs, Clerks of the Market, and all other Officers, upon the Complaint and 
Suit of any one that will ſue, and a Writ unto the Sheriff to return a Jury 


before the ſaid Juſtices. 


And alſo the King may direct his Writ unto the Sheriff, or unto Mayors or E 
Bailifts, to do as much as in them lieth and appertaineth to them, to remove 
ſuch Perſons from their Office, againſt whom it is ſuppoſed that any one will 
complain; or that he doth not put ſuch or ſuch into any Office, until Inquiry 
be made of their Carriage and 3 Sc. 5 

And if a Man ſueth a Commiſſion of Oyer and Terminer againſt divers Per- F 


ſons for taking of his Goods and Chattcis, and when they have taken them, 


they waſte, ſpend or eloin them; then the Party who ſued out the Commiſſion 
Mall have a Writ unto the Sheriff, reciting the Matter, commanding him to 
ſtay the Goods, and to put them into ſafe Cuſtody, until it be otherwiſe pro- 
vided anc adjudged by the Juſtices of Oyer and Terminer, or by other Juſtices 
to be after aſſigned. And upon that Commiſſion of Oyer and Terminer, it FX 
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be found for the Plaintiff, the Juſtices may return the Goods to the Party and 
give him Damages, and therefore it varieth from the Action of Treſpaſs ſued 
before the Juſtices of the King's Bench, or the Common Pleas. | 
G And in the Time of the Vacation of a Biſhoprick, if any Perſon hunt in the 
Parks and Chaſes of the Biſhop, the King may ſend his Commiſſion of Oyer 
and Terminer to certain Perſons, to hear and determine, and enquire thereof; 
and the Writ ſhall be ſuch: | RY 
The King to his beloved, &c. Know ye, that we have aſſigned you and two of 
vou our Juſtices to enquire, &c. of the County, &c. by whom, &c. what Malefac- 
tors and Diſturbers of our Peace, with Force and Arms broke the Parks of S. H. 
and A. in the County aforeſaid, after they came to our Hands, by reaſon of the 
preſent Vacation of the Biſhoprick of Chicheſter, and in them, without our Licence 
and Will, chaſed and took and carried away the wild Beaſts, and other Wrongs to 
us there did, to the Loſs and Contempt of us, and againſt our Peace, and of ibe 
Truth of the Treſpaſs aforeſaid more fully, and thoſe Treſpaſſeſs to hear and deter- 
mine according to the Law, &c. And therefore we command you, that at certain 
Days, &c. you make that Inquiſition, and the Treſpaſs, &c. determine in Form 
aforeſaid, &c. For we have commanded, &c. and inquired, & c. Witneſs, &c. 
H And if in the Time of the Vacancy of the Archbiſhoprick, any Perſon doth 
hunt in the Parks, or cut down the Woods, or fiſh in the Piſcaries of the 
Biſhop, &c. when the Archbiſhop is created, the King may ſend and grant the 
Commiſſion of Oyer and Terminer, to inquire and determine the Treſpaſs in the 
Time of the Vacancy ; and the Form of the Commiſſion ſhall be, 
The King to his beloved, &c. We have received Information from the grievous 
_ Complaint of the venerable Father W. Archbiſhop of York, that certain Malefac- 
tors, &c. the Parks, &c. (and recite in the Commiſſion all the Treſpaſs eſpeci- 
ally) and other Wrongs, &c. in manifeſt Contempt of us, to the Prejudice of the 
Archbiſhoprick aforeſaid, and the great Damage of the ſaid Archbiſhop, and againſt 
our Peace; and becauſe the Contempt and Treſpaſſes, &c. unpuniſbed, & c. we have 
ofſigned you, &c. to hear the Contempt and Treſpaſs, as well at the Suit of us, as f 
the aforeſaid Archbiſhop, &c. to determine according to the Law, &c. And there- 
fore we command you, &c. _ „„ 
But it is to ſee how it ſtandeth with the Statute of Marlbridge, cap. 28. that 
the Biſhop ſhall have an Action and puniſh a Treſpaſs done in the Vacancy of 
the Biſhoprick : But it ſeemeth it ſhall be ſo by theſe Words in the Statute, 
That if any Wrongs be done to Abbots or other Prelates of the Church, &c. And 
in the End of the Statute are theſe Words, If any intrude into the Lands and 5 
Tenements of ſuch religious Perſons in the Time of Vacation, of which Lands 113. 
their Pregeceſſors died ſeiſed as in right of their Church, &c. And it ſeemeth 
theſe Words hujuſmod: religioſorum, ſhall extend to Biſhops : As much as to 
ſay, the Biſhop ſhall puniſh a Treſpaſs done in Time of Vacation of the 
Biſhoprick, in cutting down of Trees, Sc. for of Right the King cannot 
cut ſuch Trees; but for hunting in the Parks, or fiſhing in the Piſcaries, it 
ſeemeth the King ought to have the Action for the Treſpaſs done in the Time 
of the Vacancy ; but if they do deſtroy all the Fiſh within the Fiſh-pools, or 
Kill up all the Deer in the Parks in the Time of the Vacancy, it ſeemeth 
reaſonable, that by the Statute of Mariebridge, the Succeſſor have an Action 
tor ſuch Treſpaſs : Quere of this Matter. 
E L1 And 
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And it is intended, That the King of Right ought to keep and defend his A 
Kingdom as well againſt the Sea, as againſt Enemies, that it be not drowned 
or waſted, and to provide Remedy for the ſame: And alſo to provide that 
his Subjects paſs by all Ways through the Kingdom with Safety ; and therefore 
if the Sea Walls be broken, or the Sewers or Gutters not ſcowred, ſo as the 
freſh Waters cannot have their Courſes, the King ought to grant a Commiſſion 


to enquire thereof, and to hear and determine the Defaults; and the Form of 


the Commiſſion is fuch: Lg ROY | 

The King to his beloved A. B. and C. &c: Whereas the Walls, Ditches, Gutters, 
Sewers, Bridges, Cauſeys, Gulfs, and Trenches in the Parts of Holland between the 
Croſs of W. and ihe Bridge of E. are in many Places in the Parts aforeſaid, ſo thrown 
doton and broken by the Violence of the Sea, and the Reflux and Inundation of freſh: 
Waters, that very many and ineſtimable Damages for want of Reparation of the 
fame Walls, Ditches, Gutters, Sewers, Bridges, Cauſeys, and Gulfs, and by Ob- 


ſtruction of the Trenches aforeſaid, have happened there in Times paſt, and greater 


are feared to happen in Proceſs of Time, unleſs a ſpeedy Remedy be hereupon in due 


Time applied: We, for that becauſe we are bound by reaſon of our Royal Dignity, 


to provide for the Safety of our Realm on every Side, willing to apply a fit and 
ſpeedy Remedy in this Behalf, have aſſigned you to ſuperviſe the Walls, Ditches, 
Gutters, Sewers, Bridges, Cauſeys, Gulfs, and Trenches aforeſaid, and to inquire 


85 well by the Oath of Knights, as of other honeſt and lawful Men of the Parts 


aforeſaid, as well within Liberties as without, by whom, &c. may be better 
known, by whoſe Default ſuch Damages have there happened, and what Lands 
and Tenements they hold, or Common of Paſture, or Fiſheries in thoſe Parts, or 
alſo Defence, Benefit and Safety have, or after any Sort foever may have by the 
Walls, Ditches, Gutters, Sewers,, Bridges, Cauſeys, Gulfs aforeſaid, and alſo the 
Damages they. ſuſtain or may ſuſtain by the Trenches aforeſaid ; and all thoſe Per- 
(ons, for the Quantity of their Lands and Tenements,. or by the Number of Acres, 
or by Ploughlands according to the Proportions of their Tenures, or for the Quan 


tity of their Common of Paſture or Fiſheries there, to diſtrain, and by Amerce- 


ments, and in otber Manner as you ſhall ſee better to be done, to puniſh them, 


together with the Bailiffs of Liberties and others of thoje Parts, to repair ſuch- 


Walls, Ditches, Gutters, Sewers, Bridges, Cauſeys, and Gulfs in the Places: 
neceſſary, and as often as, and when need ſhall be, to mare of new, and the 
Trenches aforeſaid, in Places neceſſary, to ſtop up, ſo that any Tenants of ſuch 


Lands or Tenements, or having Common of Paſture, or Fiſhery, Rich or Poor, er 


of whatſoever high Condition, State, or Dignity they ſhall be, who may have any 
Sort of Defence whatſoever by the aforeſaid Walls, Ditches, Gutters, Sewers, 
Bridges, Cauſeys and Gulfs, or alſo ſuſtain or may ſuſtain Damage by the ſaid 
Trenches aforeſaid, whether they be within Liberties or withcut, be not ſpared 
in this Behalf: And therefore we command you, that at certain Days and Places 
which you, & c. ſhall appoint for this Purpoſe, you ſuperviſe the aforeſaid Malls, 
Ditches, Gutters, Sewers, Bridges, Cauſeys, Gulſs and Trenches, and do and fulfil 
all and fingular the Premiſſes in Form aforeſaid, and that you cauſe firmly to be 
obſerved all Things which ſhall happen to be ordained and done by you in this 
Behalf, as well within Liberties as without. For we have commanded our Sbe- 
riff of Lincolnſhire that he cauſe to come, & c. ſo many and ſuch, as well Knights 
2 as 
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as other honeſt, &c, as well within Liberties as tr mas by whom the Truth of 
the Matter may be better known, &c., 

A And upon this Commiſſion, a Writ ſhall iſſue 70 the Sheriff, rehearſing the Ant. 111. D. 
whole Matter in the Commiſſion, commanding him to return a Jury, Sc. as 
appeareth by the Commiſſion. And if the Juſtices ſhall fit by Vie of that 

- Commiſſion, and take divers Preſentments and Indictments, and award Pro- 
ceſs upon them returnable at à certain Day, and afterwards all the Juſtices or 
ſome of them die, the King may grant a new Commiſſion-to the Juſtices which 
are living only, or unto others, rehearſing the Death of him who is dead, or 
of thoſe who are dead ; commanding them to continue the Proceedings begun, 
and to proceed upon that Proceſs, and to hear and determine all thoſe Defaults 
and Offences in the ſaid Commiſſion, the King reciting, that he hath ſent unto 
the Executors of thoſe who died, to ſend all the Rolls, Records, and Proceſs 
before the new Commiſſioners. And upon that Commiſſion, the King ſhall 
ſend a Writ unto the Executors of the Juſtices who are dead, to fend the Rolls, 
Records and Proceſs as aforeſaid, forthwith under their Seals; and- another 
Writ unto the Sheriff to make a Panel, and to return the ſame before the new 
Commiſſioners, and upon that Commiſſion the Juſtices ſhall make a Precept 
unto the Sheriff, that at a certain Day and Place he return before them the | 
Panel according to their Commiſſion, and that he be there before at the ſame * 
Day with the Precept. And this new Commiſſion ſhall be made as well to 1114 
continue the Suits and Proceſs betwixt Party and Party, ſued before the Juſ- 
tices of Oyer and 7 erminer, as well as the Indictments and Preſentments made 
and found for the King. And the King may put into the Commiſſion a 
Command unto the ſaid Commiſſioners, to receive the Records and the Rolls, 

and Proceſs of the ſaid Executors. But ſee the Statute of Sewers, and eſpeci- 
ally the Statute of King Henry the Eighth for that Matter. 

B (a) And if any Engliſh Merchant's Goods be ſpoiled, and his Good taken 
beyond the Seas by Merchants Strangers, and the Engliſh Merchant was beyond 
Sea to have Juſtice and Reſtitution made thereof, and could not obtain the 
ſame, and this Matter is teſtified unto the King in his Chancery: Now upon this 
Teſtimony, if the Merchants Strangers ſhall come into any Place within the 
Realm of England with their Goods; then the Engliſb Merchant ſhall have a 
Writ out of the Chancery, directed unto the Mayor or Bailiffs, where ſuch 
Merchants Strangers are with their Goods, to arreſt them and their Goods, 
and to keep them under Arreſt, until they have ſatisfied the Party his Dama- 
ges, which he hath ſuſtained by Reaſon of their Miſdoing. And may have 
divers Writs, directed unto divers Ports or Towns, unto the Mayor or Bail- 
iffs thereof, to arreſt ſuch Merchants and their Goods; and to detain them, 
until they have ſatisfied the Eugliſb Merchant for the Treſpaſs which they have 
done unto him beyond the Seas. But it ſeemeth the Eng{h Merchant ſhall 
not have ſuch Writ, for any Debt due to him by Contract from a Merchant 


(a) See a Commiſſion for Peaks on the Stat. Commiſſion at Common Law, De captis a Francis 
of 28 H. 8. cap. 15. to be named by the Admiral poſ Jufferentiam. Rot. Pat. 26 Ed. 1. m. 24. 
or Lord Keeper, Dyer 212. and fee the like Dorſo. | | 
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Stranger, upon a Contract made beyond the Seas, if the Merchant do come 


into England, or his Goods; Qaære tamen thereof. And the King ſhall recite 
in his Writ, which is directed unto the Mayor or Bailiffs, Sc. how he hath 
ſent the like Writ unto the Mayor or Bailiffs of ſuch a Town, and another 
Writ unto the Mayor or Bailiffs of the other Town, in the like Manner; and 
this Writ ſhall be ſued to attach all thoſe who did the Treſpaſs, and their Goods 
unto the Value of the Treſpaſs, which he ſuppoſeth he was endamaged. 
And if certain Perſons ought to account unto a Corporation, as if the Kin 
grant, to the honeſt Men of the Town of N. a certain Sum, out of Things 
which come to the ſame Town to be ſold, and there are Collectors to gather 
the ſame, who do ſo; the King may grant a Commiſſion to certain Perſons, 
to enquire what Perſons have received ſuch Sums, and to hear and determine 
the Matter, and to hear their Accounts thereupon, and do in that Caſe as. 
Auditors ſhall do; and he ſhall ſend a Writ unto the Sheriff to return a Jury 
before the ſame Juſtices at the Day, Sc. which they appoint, Sc. to enquire 
thereof, and the Commiſſion is in the End of the Writ Ex parte talis, and 
before the Writs of Debt, in the Regiſter. 


18 Ed. 4. 1. 


onſpi S., 5 . | 
222 Hrit of Conſpiracy. 
one dieth pen- 
dant the Writ; per Curiam, the Writ ſhall not abate; and note by Finchden 43 Ed. 3. 32. dat one ſhall anſwer 
af he appear. 

A Writ of (a) Conſpiracy lieth where two, three, or more a of D 

PI ITY Malice and Covin do conſpire and deviſe to indict any (5) Perſon 
, k rd; Fallly, and afterwards he who is ſo indicted is acquitted ; now he ſhall have 
de Conſpira- this Writ of Conſpiracy againſt them who ſo indicted him. But this Writ 
tionibus. lieth againſt two Perſons at the leaſt who do ſo conſpire; for if one Perſon 
Vide after * of Malice and falſe Imagination do labour and cauſe another falſly to be in- 
5 * 1 a dicted, the Party who is ſo indicted, ſhall not have a Writ of Conſpiracy, 
— e. but an Action upon the Caſe againit him who ſo cauſed him falſly to 
& econtr. be indicted. 
Note ; if the 


Action be brought againſt divers, and all but one are . A Aion faileth. 28 AL. 12. fo if all but one 
are diſcharged by Matter in Law. 


(a) One may be indicted of a Conſpiracy at 
the Suit of the King, and then he ſhall have a 


villainous Judgment. 24 Ed. 3. 34, 73. 43 Ed. 


3. 33. But at the Suit of the Party he ſhall be 


only taken. 27 Af. 59. Judgment on Indict. 


ment of Conſpiracy as in Attaint. 4 H. 5. Zudg- 
ment 220. See the Form of the judgment, 


where the Party was convicted, Oc. on IndiQ- 
ment. 46 AF 1 

(%% Note; If he be acquitted by Matter in 
Law, but not of the Fact, Cc. as for that he 
did it /e defendendo; or that he did it by Pretext 
of an Arreſt for Felony, and he reſiſted, and 
thereupon he killed him ; in this Caſe no Con- 
ſpiracy lies, becauſe no Malice. 22 . 77. 


tt 
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If two Men conſpire to indict another, and afterwards he is indicted, for 
which he bringeth Appeal upon the ſame Indictment, and after is Nonſuit upon 
his Appeal after Declaration or before Declaration, the Party who was falſly 
indicted ſhall have a Writ of Conſpiracy, becauſe he is arraigned after the De- 
claration upon the Appeal, and is acquitted, and before the Declaration upon 11 
Nonſuit he ſhall be arraigned upon the Indictment, and if he be acquit, he 5 ES Ne 
ſhall have a Writ of Conſpiracy, Sc. But if he be falſly indicted, and after 3 this 
an Appeal is ſued upon that Indictment, and he put no Anſwer unto the Caſe proves 
Appeal, and afterwards is acquitted by Verdict upon the Appeal, he ſhall not that Conſpi- 
have a Writ of Conſpiracy in that Caſe, becauſe he is acquit upon the Appeal, ©? = oy 
and not upon the Indictment, &c. But upon Nonſuit in the Appeal a Con- n as 1. 


ſpiracy doth lie for the Cauſe before mentioned. dictment for 
N N 5 he is arraigned 
upon the Appeal, Stamford 172. that is, indicted at the Suit of the King. 19 Ed. Fitz. Conſpir. 12. 5 Ed. 3. 
„ | | 


(a) And if two conſpire to cauſe a Man to ſue an Appeal againſt another 5 Ed. 3. Con- 
of Felony or Murder, without any Indictment taken or found thereof, and piracy 22. 
after the Defendant 1s acquitted by Verdict, he ſhall not have a Writ of Con- ee 
ſpiracy againſt thoſe who conſpire to appeal him, becauſe that by the Statute (nn vs Bn A 
of Weſt. 2. c 12. Quia multi per malitiam, it ſhall be enquired of Abettors, ſhall not be 
if he be not indicted thereof; and if they be found, he ſhall have a Scire enquired of 
facias againſt them, out of the ſame Court where he is acquitted, to anſwer OE the 
him his Damages. And ſo if he get a (4) Nonſuit in any ſuch Appeal, where found by Ka 
there is not any Indictment, the Defendant ſhall have a Writ of Conſpiracy queſt. 
after the Nonſuit or after the Acquittal : But the Form of the Writ of Conſpi- 19 H. 6. 19. 
racy where he is acquit by Verdict, doth vary in Words in the End from the 1 
Vit of Conſpiracy which is founded upon the Plaintiff's Nonſuit in Appeal; ;,. nod Ro. 
for one Writ founded upon the Verdict is, Until according to the Law, &c. ply in Con- 
be was acquitted; and the other Writ of Conſpiracy founded upon the Plain- ſpiracy. 
tiff's Nonſuit is, Until the ſame Complainant by Conſideration of our Court de- | 115. J 
parted quitted thereof. The Form of which Writ follows: | 
- The King to the Sheriff, &c. If A. ſhall make you ſecure, &c. then put, &c. 
B. and C. that they be before us, &c. to ſhew (c) wherefore having before had 22 aq 77. 
Conſpiracy between them at N. they falſiy and maliciouſiy procured the aforeſaid 
A. to be inditted of privately ſtealing taking and leading away a certain Beaſt at 
N. and him to be taken upon that Occaſion and to be detained in our Priſon of 
Warwick, until in our Court before our beloved and faithful R. and S. our Fuſ- 


tices alſigned to deliver our Gaol of Warwick, according to the Law and Cuſtom 


la) Nor ſhall one have Conſpiracy, if he be not Party, ſhall have a Scire faczas,. for the De- 
indicted or appealed, and arraigned and acquit- fault of the Party on the Original. 

ted on the Appeal. 33 H. 6. 2. yet note; a (5) See 13 Ed. 3. Conſpiracy 25. 17 Ed. 2. 

Monk was appealed of Robbery and acquitted ; ibid. 26. Ratio, becauſe the Writ is given on a 
he and his Abbot ſhall have a Writ of Conſpi- Nonſuit in Appeal, and for that there is an En- 

racy, though he was acquitted by Verdict, &c. quiry of the Abettors. 

24 Ed. 3. 73. Ratio, for that the Abbot, tho (c) Conſpiraverunt, & confaderguerunt. 19 


R, 2. Brief 926. 
of 
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of our Realm he was acquitted, to the great Damage of him the ſaid A. and con. 
trary to the Form of the Ordinance in ſuch Caſe provided. And have there the 
Names of the Pleages and this Writ. Witneſs, &c. 
The other Writ founded upon Nonſuit in Appeal is ſuch : 
The King to the Sheriff, &c. If A. ſhall make you” ſecure, &c. then put, &c. 
B. and C. that they be before us, &c. to ſhew wherefore having before had Conſpi- 
racy between them at N. they falſly and malicicuſly procured the aforeſaid A. to be 
appealed of the Death of D. lately flain at E. and him the ſaid A. to be taken 
upon that Occaſion and to be 4 in our Priſon of L. until in our Court before 
tis the ſame A. &c. by the Conſideration of our Court departed quitted thereof, &c. 
And it a Man cauſe one as Principal to be appealed of Felony or Murder, A 
and another as Acceſſary to him, and afterwards is Nonſuit in his Appeal, 
. 6 , the Acceſſary ſhall have a Writ of Conſpiracy as well as the Principal. 
11 6 9. And if the Principal, and one who is Acceſſary, be indicted of Felony, 
cont. if the and be taken and arreſted, and the Principal is indicted and acquitted, now 
Principal die by that the Acceſſary is diſcharged, and the Acceſſary thereupon ſhall have a 
before he be Writ of Conſpiracy againſt thoſe who conſpired to indict him, and the Writ 
attainted. jn the End ſhall ſay, Quouſque idem (the Principal) ſecund* leg, Sc. acquietat” 
fuiſſet, & idem (the Acceſſary) quietus receſſit. | 
(a) And a Man ſhall have a Writ of Conſpiracy upon an Indictment before B 
any Mayor, Bailiff of any City or Borough, who have Gaol-delivery within 
the City or Borough, if he be acquitted before them, Sc. for that Acquittal 
20 H. 6. 5, diſchargeth him of the Felony. But a Writ of (5) Se doth not lie C 
againſt the Indictors, c. | 
| 31. If Jurors be ſworn to enquire, . and afterwards any of them is diſ- D 
8 H. 4. 6. charged by the Juſtices, he ſhall not be puniſhed for what he did when he 
21 Ed. 3. 19. was ſworn : But if he do conſpire after, he may be charged for the ſame in 
2 5 . a Writ of Conſpiracy. (c) 
22 8 - And he who cometh into Court, and diſcovereth Felonies, and } is ſworn to 
& 33. give Evidence to the Jury, is not chargeable in Conſpiracy. (d) 
35H.6.14 In a Conſpiracy againſt two, one pleaded to the Writ, and the other (e) E 
11 6. Matter in Law, which is adjudged for him, and the Plea unto the Writ 
Conſpiracy 1. found by Verdict againſt him who pleaded unto the Writ ; the Plaintiff ſhall 
have Judgment againſt him who pleaded to the Writ: But if both had 
pleaded Not guilty, and (/) one had been found guilty, and the other not, 
there the Plaintiff ſhall not recovers. for then he did not conſpire as is fup- 


(a) See 25H. $. 2. 12 Ed. 4. 17. 7 H. 4. 1. {d) See 27 AF. 12. 27 H. 8. 2. 37 4]. 12. 
a1 „ 21 Ed. 4. 1.8 H 4 35 H. 8. 15. 

(% Quære, If the Jurors in ack? Caſe ſhall be (e) See 14 H. 6. 15. accordant, for it my be 
puniſhed, if they conſpire before the Indictment. a Conſpiracy. 
47 Ed. 3. 16. 12 Ed. 4. 67. that they ſhall not, (/) See accordant 33 H. 6.1. 8 Ed 3. 17. 


27 Aff. 12 8H.6. 1. 28 . 12. 11H.4. 2, but if one 
. Tf the Jurors procure themſelves to be be found guilty, and the other makes Default, 
impanelled. 9 H. 4. fel. alt. 24 Ed. 3. 73. or be dead, 18 Ed. 4. 1. there he 
(e) See 20 H. 6. 33, Stamf. 73. 20 H. 6. 34. fhall have Judgment againſt the one, tho' he had 
N. B. 57. contra. releaſed to the other. 22 R. 2. Brief 888. 


poſed 


F 
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poſed by the Writ. But it may be that they did conſpire in the Caſe afore-. 
ſaid, although that the Matter in Law be adjudged for Thi Defendant. And if Conſpiracy 
the Principal die before any Verdict given upon the Acquittal, or have a Par- againſt two, 
don and plead it, then the Acceſſary ſhall not have a Writ of Conſpiracy, be- mu dh cron 
cauſe he is diſcharged by the Death of the Principal, or by the Pardon to makes De- 


the Principal. fault, ſudg- 
ment ſhall be 


againſt him, 24 Ed. 3. 34. 155 quære by r 174. for 27 Ed. 3. it is holden, that one ſhall not anſwer 
without the other. 


If a Man be Faldy indicted of Felony, and afterwards by Act of Parliament 
a general Pardon is granted of all Felonies, the Party now (a) ſhall not have 


a Writ of Conſpiracy, although he will plead unto the Indictment and is ac- 


quitted, and will not plead the Act, Sc. becauſe his Life was not in Danger, 


and the Felony was diſcharged by the Act. 
11 The Juſtices of Gaol-delivery arraign a Priſoner for Murder within the Year, 


where an Appeal is depending againſt the ſame Priſoner, for the ſame Mur- 

der, which they know, (5) and yet they proceed and acquit him, he ſhall. 

have a Conſpiracy, although he was not acquitted nor diſcharged of the Ap- 

peal : See the Statute of An. 3 I. 7. cap. 1. And before that Statute it was 21 H. 9 25, 
holden, 21 H. 6. by Paſton and Newton, that he ſhall have a Conſpiracy ; for 2 , aac x 
they ſaid he ſhould be hanged if he had been found guilty upon the Arraign- Raſtal Niſi 
ment on the Indictment. And ſo the Statute de Conſpiratoribus, temp. Ed. 1. prius 5. and 
which Statute doth not determine in what Caſes a Conſpiracy ſhall lie. But note that be- 
by the Statute of 4 Ed. 3. cap. 10. which giveth the Juſtices of Ni prius and fore mat Sta- 


tute, they can- 
of Aſſiſe, Power to hear and determine of Conſpiracies, Confedracies and not * 


Champerties, which they cannot determine in ſhort Time, they adjourn them them at the 


in Banco, and ſhall be there determined. King's Suite. 
And if a Man be indicted or appealed of Treaſon or Felony, or a Treſpaſs 
done in a foreign County, Sc. if he be acquit thereof, he ſhall have a Con- 


ipiracy againſt him who procured him to be indicted or appealed, and ſhall 


recover treble Damages by the Writ upon the Statute of 8 H. 6. c. 80. 
And if a Man be indicted of Felony or Treaſon, where there is not any 


ſuch Place within the County, he ſhall have Conſpiracy, and recover his Da- 


mages againſt the Abettors and Procurers or Conſpirators, by the Statute of 


18H. 6. cap. I 2. 


And the Form of the Writ for the Acceſſary in a Writ of Conſpiracy is, 
Wherefore having before had Conſpiracy, &c. they falſiy and maliciouſiy pro- 
cured the aſoreſaid A. to be indicted for that becauſe he had abetted and procured 


(a) See accordingly by Mari bam, if the Indict- Jawed, or his Wife brings an Appeal of the 
ment was abateable. 19 H. 6. 29. 9 Ed. 4. 12. Death of his Father, and the Party is acquitted, 


21 H. 6. 29. he ſhall be aſter arraigned at the King's Suit; 


% It ſeems ſufficient if the Writ be delivered otherwiſe by Newton, if the younger Son brings 
to the Sheriff, who opens it and reads it to the an Appeal. But in both Caſes he ſhall be again 
Juſtices; but if they have no Notice, it is clearly arraigned at the Pargy's. Suit. 21 H. 6. 28, 29. 
0 Plea: And ſee there, if the Son of one out- | 


D. who 
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D. who was the Wife of E. F. and G. to be appealed of the Death of E. her 
late Huſband, before J. and his Companions lately our Juſtices to hear and deter- 
| mine that Appeal, and him to be taken and impriſoned upon that Occaſion, and to 
[ 116. ] be detained in our Priſon of Lincoln, until he was acquitted thereof before our 
aforeſaid Fuſtices according to the Law and Cuſtom of our Realm, &c. | 
And there are divers other Writs of Conſpiracy grounded upon Diſceit, and a 
Treſpaſs done unto the Party, which are properly Actions of Treſpaſs upon 
the Caſe ; as if two Men do conſpire to indict another Man becauſe he did 
not arreſt a Felon, who paſſed by the Town of N. and becauſe they cauſed 
him to be indicted and amerced in the Leet of R. and F. and took and im- 
priſoned him for that Amercement until he be acquit in the ſaid Leet. 
4 Co. 18. And if Men ſay and affirm unto A. that he hath Right unto ſuch Land, B 
. and procure and cauſe him to ſue an Action for the ſame againſt B. who is 
Tenant of that Land, Fc. by which he is of Neceſſity compelled to ſell other 
Lands or Tenements for the Defence of his Land, Sc. now he ſhall have 
an Action (a) againſt thoſe who procure or conſpire to cauſe A. to bring his 
Action, Sc. we PO 
And if two Men procure or cauſe one to be indicted for hunting in an- C 
other's Park, for which he is taken, impriſoned, and put to Charges, until 
he hath acquitted him of the Treſpaſs, he ſhall have a Conſpiracy againſt 
them (5). „„ : | 1285 
46 Ed. 3. 20. And Conſpiracy ſhall be maintainable againſt thoſe who conſpire to forge P 
39 Ed. 2. 13. falſe Deeds which are given in Evidence, by which his Land is loſt. 
Fitz. Conſpi- Conſpiracy ſhall be maintainable againſt thoſe who conſpire to bring an Aſ- E. 
ad. PER ſiſe in the Name of the Plaintiff againſt a Defendant, and to wake one Attor- 
EN Rs ney for the Plaintiff, in which Aſſiſe the Plaintiff was found Villain, &c. now 
he may bring this Writ of Conſpiracy. 5 1 
3 Aff 13. And Conſpiracy ſhall be maintainable againſt thoſe who conſpire to indict F 
H. 7. 25. one of Treſpaſs, Oc. whereof he is acquitted, &c. 


And Conſpiracy ſhall be maintainable, becauſe the Defendant made one to G 

preſent in the Name of the Plaintiff unto an Advowſon, and for that pre- 
40 Ed. 3. 19. ſenting unto the Biſhop, who is admitted and inſtituted, c. 
47 Ed. 3. 15. If one conſpire to cauſe a falſe Office to be found of my Land, which is H 
But the Office found by his Procurement, &c. I ſhall have a Writ of Conſpiracy. 


_ tobe In a Conſpiracy againſt two, one juſtifies becauſe he was then Juſtice by J 
em Commiſſion, when the Plaintiff was indicted before him, &c. and for any 

. Conſpiracy before, he pleaded Not guilty. V . 
8 H. 4. 6. And a Writ of Conſpiracy for indicting of Felony doth not lie but againſt K 


11 H. 7. 26. two Perſons at the leaſt; but a Writ of Conſpiracy for indicting one of 
Treſpaſs or other Falſity made, as in the Caſes aforeſaid, lieth againft one 
Perſon only. | 
38Ed. 3.3, And a Man ſhall not have a Writ of Conſpiracy for indicting him of Fe- IL. 
lony, againſt Huſband and Wife, becauſe they are but one Perſon; but againſt - 
Huſband and Wife and a third Perſon it well lieth. Samf. 174. | 


(a) See contra 38 Ed. 3. 3. And that he ought to ſhew in his Weit who ſued the Action. 
(5) 7 H. 4.31. 3 A 6. 11 H. 5. 26. | 5 
. ut 


Mrit of Conſpiracy. 265 
But if the Writ of Conſpiracy be brought againſt two, then it ſhall be ſaid 

properly a Writ of Conſpiracy. But if it be brought againſt one Perſon only, 

then it is but an Action upon the Caſe upon the Falſity and Deceit done, be- 

cauſe one Perſon cannot conſpire with himſelf. 

M And the Writ of Conſpiracy may ſuppoſe the Conſpiracy to be in two 9 H. 6. zo. 
ſeveral Places, and ſhall be good; and the Writ ought to be brought in the 22 H. 6. 49. 
County where the Conſpiracy is made, and not where the Indictment was, or 
where the Deed was done, Sc. | 

N There is alſo another Writ of Conſpiracy which is given upon the Statute 
called Articuli ſuper Chartas, 28 Ed. 1. cap. 10. which Writ ſhall be directed 
unto the Juſtices of Aſſiſe to enquire of the Conſpiracy ; and the Writ ſhall be 
luch's- ©. 0 

The King to his beloved and faithful W. of S. and his Companions, &c. aſſigned, 

greeting : Whereas among other Articles which Lord Edward formerly King of 
England our Grandfather granted for the Amendment of the Eftate of his People, 
it is ordained, That of Conſpirators, falſe Informers, and evil Procurers of Dozens 
Inqueſts, Afﬀſes, and Furies, the Fuſtices of the one Bench, and the other, and 
Fuſtices aſſigned to take Aſſiſes when they come into the Country to do their Office, 
ſhall upon every Plaint made unto them award Inqueſts thereupon without Writ, 
and ſhall do right unto the Plaintiff without Delay, as in the Articles aforeſaid is 
more fully contained: We, willing that the ſaid Articles in all Things to be invio- 
lably obſerved, command you that having looked into the Ordinance aforeſaid, you 
further willingly do, at the Proſecution of all and ſingular Perſons complaining be- 
fore you, that, which according to the Form of the Ordinance aforeſaid ſhall be 
fit to be done. Witneſs, &c. | we 

O And upon that he ſhall have an Alias and a Pluries, and Attachment againſt 

the Mayor or Sheriff, &c. if they do not according to the Writ ſent unto 

them, or return the Cauſe why they cannot do the ſame; and it ſeemeth rea- 
ſonable that the Party in Priſon ſhould have an Action upon that Statute againſt 
the Recognizor, if he find him not Bread and Water in Priſon, Cc. according 

to the Statute. 3 


(a) Mrit 


9 H. 6. Ac- 
count 8. 


6 R. 2. Belk. 


Account 47. 
14 H. 4. 80. 


[ 117. ] 


29 H. 6. Tpi where he was not his Bailiff or Receiver; 
my Uſe, I ſhall have an Account againſt him as Receiver; or if a Man do 
© deliver Money unto another to deliver over unto me, I ſhall have an Account 


Account 6. 
36 H. 6. 2 
10 R. 2 


count 45. ac. 


Vi. 43 Ed. 2. 


(a) Writ of Account. 


Writ of (4) Account lieth divers Ways; 
Bailiff of his Manor, &c. he ſhall have a Writ of Account againſt him 


as Bailiff. 


And if a Man make one his Receiver, to receive his Rents or Debts, Sc. 
he ſhall have a Writ of Account againſt him as Receiver. 
And if a Man make one his Bailiff, Sc. and alſo his Receiver, then he 
ſhall have an Account againſt him as Bailiff, and alſo as Receiver. 
(c) A Man ſhall have a Writ of Account againſt one as Bailiff or Receiver, Q 


er againſt him as my Receiver. 


(a) Note; No Damages ſhall be in Account, 


becauſe all ſhall be caſt, conſidered. by the Audi- 
tors as Arrearages. 
2 R. 2. Account 45. 

(b) Note; The Writ and Count a tempore quo 
fuit Ballivus manerii de 8. & habuit adminiſtra- 
tionem honorum, &c. if it be found quod habuit 
adminiſtrationem bonorum, altho' he be not BaI- 
livus manerii, the Plaintiff ſhall recover, becauſe 
there is no Other Writ, Ke/w. 114. So Ballivus 
Domus ſhall be charged for Goods delivered to 
him as Bailiff in Account. 2 R. 2. Account 46. 


See an Account againſt a Bailiff of Woods, and 


of what Things he ſhall anſwer, 34 Ea. 3. ibid. 
131. See 9 Ed. 4. 40. 9 Ed. 3 37. 


(c) If a Man holds certain Lands of me by the 


Service of being my Bailiff of my Manor, I ſhall 
have Account againſt him, tho' he never took 
the Profits, becauſe he is my Bailiff by his Te- 
nure ; per Fitzb. 18 H. 8. 5. 

If I deliver a Tun of Wine, or Laſt of Her- 
rings, Sc. to ſel}, and the Bailiff ſell them ; I 
ſhall not have Account againſt him for the 
Money as Receiver, for he had no Allowance 
of Colts for his Labour; but I may have Account 
againſt him as Bailiff. 43 Ed. 3. 21. 46 Ed. 3.9. 
4H. 6. 27 

Nete ; A Bailiff ſhall have Allowance of ca- 


(e) And ſo if a Man enter into my Land to my Uſe, and receive the Pro- 
fits thereof, I ſhall have an Account againſt him as Bailiff. 
And ſo if the Father doth occupy the Land of an Infant, which the 1 | 
21. Thorpe. fant hath purchaſed, or hath by Purchaſe, the Infant ſhall have an Account 
againſt him as Bailiff of his Lands; and this Writ of Account may be ſued as 
well in the County as in the Common Pleas. 


7 H. 6. 36. per Martyn. 


for if a Man make one his p 


for if a Man receive (4) Money for 


ſual Things of common Courſe, paid or done by 
him without any Command, as for Relief ; = 
not for other caſual Payments, if he has not a 
ſpecial Command, &c, 

Note; A Bailiff ſhall not have Account againſt 
his Maſter for a Surplus on Account. 41 Ed. 3. 
Account 33. Quære. 

Note; A Receiver of Monies is not compell- 
able to make Adventure, for Doubt of Loſs ; 
and therefore if he makes Oath, that he did not 
find any Thing that he dared to buy for Doubt 
of Loſs, the Plaintiff ſhall be thereby bound to 
receive his principal Sum; for if he had oo. 
the Maſter is bound to ſuſtain it. 46 Ed. 3 
Account 40. 

(4) Yet if one receive to my Ute, Money 
ſealed up in a Bag, as my Servant, Account does 
not lie againſt him. 29 Ed. 3. 20. 20 H 6. 16. 
See 6 H. 4. 8. 2 HH. 4.12. 13 H. 4. 1. 41 Ed. 
3. 10, 28. 33 H. 6. 3. 6 Ed. 3. 12. F. Baily 4. 

(e) Account lies againſt him who receives my 
Rent withove my Appointment, 11 F. 4. 65. 
per Thirn. but not againit him who enters. into 
the Lands of one of full Age, or an Infant not 
Tenant in Secage, 13 Ed 3. 35. Dyer 277. but 
in the King's Caſe he ſhall be charged as Bailiff, 
if he has no Title. 33 H. 6. 3. per Priſot. 


4 H. 7. 6. 
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Writ of Arrow 1 


lf a Man have Cauſe to have an Account againſt one as Bailiff or Receiver, 19Ed. 3 Fitz. 


if he die (@) his Executors ſhall have the Action: But an Account doth not l 7 


lie againſt (5) the Executors of a Bailiff or Receiver, for the Receit or Oc- a... 
cupation of their Teſtator. And the Writ of Account which ſhall be ſued in given to Ex- 
the County, is a Juſticies directed unto the Sheriff, which is ſuch (c): ecutors by 
The King to the Sheriff of Lincolnſhire, greeting : We command you that you Statute, and 
Fuſtice A. that juſtly and without Delay he render to B. (d) his reaſonable Account telempdcy 
for the Time in which he was his Bailiff in N. and Receiver of the Money of him n 
the [aid B. as he may reaſonably ſhew that he ought to render to him, that we may 
bear no more Clamour thereupon for want of Juſtice. Witneſs, &c. 
And for Executors the Writ is, 
That he render to B. and C. Executors of the Teftament of D. his reaſonable 
Account for the Time in which he was the Bailiff of him the ſaid D. in N. and 
Receiver of the Money of him the ſaid Deceaſed, as he may reaſonably ſhew, &c. 
D If two Merchants occupy their Goods and Merchandizes in common unto 
their common Profit, one of them ſhall have an Action of Account againſt 
the other in the County, or in the Common Pleas, and the Writ in the 


County ſhall be, 

The King to the Sheriff, &c. We command you that you Juſtice A. Merchant Tuo purchaſe 
that juſtly, &c. he render to B. Merchant a reaſonable Account (e) for the Time a Manor for 
in which he was Receiver of the Money of him the ſaid B. from whatever Cauſe a= and ore 
and Contract coming to the common Profit of ihem the ſaid A. and B. as by the © boch upon 

11M to be 
Lat of Merchants he may tea onably Gew that he ought to render to him, Ke. Reiki 16 the. 

And this Clauſe Ex . quacungq' cauſa & contradiu, ought to be put in every other, no Ac- 

ſuch Writ, whether it be ſued in the Common Pleas or in the County. count lieth by 


E And the Executor of one Merchant ſhall have ſuch Writ againſt the other dae 5 
11 


Merchant, but not againſt his Executor: & 21 Ed. 
The King io the Sheriff, &c. Command A. that be render to B. a reaſonable ibid. 66. 

Actount for the Time in which he was Receiver of the Money of him the ſaid A. 30 Ed. 1. 

or Bailiff of him the ſaid A. and unleſs he will do it, and the aforeſaid A. ſhall Account 127. 


make you ſecure of proſecuting his Claim, then ſummon the aforeſaid B. that he | 8 * 
{uppoſeth that de tempore quo fuit receptor denariorum, the Defendant ſhall not ſay, that he hath accounted from 
ſuch Time to ſuch Time, but ought to ſhew certain for what Things he hath accounted. Contra where the Writ 
is, a tempore quo fuit Ball'. 3 .d. 3. Account 61. | ey | 


La) And fo of a Succeſſor, 22 31 Ed. z. (4) Note; This Writ lies but in Account, 
Account 57, & 124. contra of an Heir. 19 Ed. and therefore it is a good Plea to ſay, fully ac- 
3 bid. $6 See 10 H. 7. 10. Stat. W.2 c. 23. counted with the Plaintiff himſelf, or betore Au— 
and the Executor of an Executor, 25 Ed. 3. 5. ditors, &c. for after ſuch Account made, the 
and to an Adminiſtrator. 31 Ed. 3.11. See Co. Action of Account is gone; but he may have 
Lit. 89. 6. Debt on the Arrears or Balance of the Account, 

(5) But if the Bailiff*s Executors do account 7 H. 4. 14. 34 H. 6. 43. but it ought to be be- 
with 7. S. of their own Agreement, J. S. ſhall fore Auditors, aſſigned by him with whom the. 
have Debt on the Arrears or Ballance of iuch Account is. 29 Ed. 3. 40. 

Account. See Account againſt them as Execu- (e) See 30 Ed. 1. 127. accordant. 10 Ea. 3 
tors, 2 4. 3. 7. 14 Ed. 3. Account 60. 19 Ed. 2. Brief 839 

() Account againſt a Bailiff, ſhall be brought or 829. Mich. 14 Fac. 1. Ret. 189. in B. K. 
in the County where he was Bailiff, but againit See alſo 10 H. 7. 16. 14 Ed. 3. 11 H. 4. 79. 
a Receiver it may be in any County. 30 Ed. 3. contr, 19 Ed. 2. Brief 893. 19 £4. 2. 

20. See Account de tempore quo fuit Receptrix | 
wel Badliva againſt a Feme, 19 H. 6. 5. 
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268 Writ of Account. 


be before our Juſtices at Weſtminſter in fifteen Days of Faſter, &c. to fhew 

wherefore he will not do it: And have there the Summoners and this Mrit, &c. 
4d. 3. pl. S. And a Prior or Abbot or Maſter of an Hoſpital ſhall have a Writ of Account I 
14 H. 4. Ac againſt him who was Receiver or Bailiff in the Time of their Predeceſſor; and 
count 124 the Form of the Writ ſhall be ſuch: 


Ed. 7 os | 
ibid. a 7 Command A. that he render to I. Prioreſs of S. a reaſonable Account for the 


31 Ed. 3. Time, &c. Bailiff of Alice formerly Prioreſs of S. Predeceſſor of the aforeſaid I. 
Account 57. and Receiver of the Money of her the ſaid Alice Prioreſs, co. 


og 9:3 45: And another Writ thus: Command. A. that he render, &c. 


Action the Defendant ſaid that he was not Receiver of the Predeceſſor, and admitted good. 20 Ed. 3. Account 78. 


Account lies againſt an Abbot notwithſtanding the Receipt was by the Predeceſſor. 


And another Writ thus: Command A. that he render to the Commonaliy of the 
Town of W. his reaſonable Account for the Time, &c. in which he was Receiver 
of the Money of the ſaid Commonalty in W. And unleſs, &c. And the ſaid 
Commonalty ſball make you ſecure, &c. 
And note, that the Writ of Account ſued in the County, may at the Suit of 
the Plaintiff be removed into the Common Pleas by a Pone, without any Cauſe 
ſhewed in the Writ, but ſhall not be removed out of the County by the De- 
fendant, without Cauſe ſhewed in the Pane, Sc. As if the Defendant plead a 
foreign Releaſe, then it ſhall be ſaid in the Pone, Becauſe the aforeſaid Defen- 
dant ; in pleading in our Court in N. in which the Plea dependeth by return of our 
Mrit, hath produced a certain Writing of Acquittance under the Name of him the 
ſaid A. containing in itſelf that he the aforeſaid A. had releaſed all Actions which 
he had againſt the aforeſaid B. the Defendant by Reaſon of the Account aforeſaid, 
to him the ſaid B. in the County of Lincoln made as it is ſaid, which ſaid Writing 
the aforeſaid A. hath abſclutely denied; wherefore becauſe that Plea ought not 10 
be further carried on in the Court aforeſaid, let Execution of this Writ be done, if 
the Cauſe be true, and otherwiſe not. 
vi. 4Ed.2. There is another Manner of Writ of Account founded upon the Statute of 11 
. „ Marlbridge, cap. 23. And that Writ lieth (a) where a Man ought to make 
aac if he Account as Bailiff or Receiver, and hath no Lands nor Tenements by which 
hathanyLand, he may be diſtrained, but is vagrant in ſecret Places, where he will not be 
it is ſufficient; found, then the Plaintiff ſhall have a Writ of Account, which is called Mon- 


_ AN * fravit, upon the Statute, and the Writ is of this Form: 
Ad in 


Right of his - 3 be King to the Sheriff, &c! The Prior of N. hath ſhewed unto us, That 


Wife, but 6s. Whereas A. was his Bailiff in K. having the Care and Adminiſtration of all his 
8d. and had Affairs and Goods, the ſame A. his Account not being paid, ſeeking Subterfuges, 
not Title o Jies hid in your Bailiwick, nor can he be found and diſirained to render to the quid 
5 ee Y Prior his Account aforeſaid: And becauſe by the Common Council of our Realm it is 
e en = provided, That if Bailiffs who are bound to render their Account to their Lords 
ſufficient. dio withdraw themſelves, and have not Lands or Tenements whereby they may be 

diſtrained, they ſhall he attached. by their Bodies, ſo that the Sheriff in whoſe 


| Bailiwick they be found, ſhall cauſe then to come'to render their Account; We 


4 ) And Nete, that Lands of which he is ſeiſ- had ſufficient Lands, 4 Ed: 2. Brief 791. in the 
ed in Right of his Wife, are not Lands within fame County. 6 H. 6. Brief 806. 
the Statue, on the Point in Iſſue, whether he 


command 


Writ of Account. 


command you, that if the aforeſaid Prior ſhall make you ſecure of proſecuting 
bis Claim, then attach the aforeſaid A. ſo that you may have him before our u- 
ſeaces, &c. ſuch a Day, to render to the aforeſaid Prior his Account afereſaid, as 
he may reaſonably ſhew that he ought to render to him, &c. And have, 8c. 
But this Writ is not now in Uſe, becauſe that by the Statute of Weſt. 2. [ 118. ] 
cap. 12. made after the Statute of Maribridge, Proceſs of Outlawry is given 
in a Writ of Account againſt Bailiffs and Receivers; but yet he may ſue a 
Monſtravit at this Day, if he will; and the Form of the Writ of Monſtravit 
directed unto the Sheriffs of London is fuch : 
The King to the Sheriffs of London, greeting: A. hath ſhewed unto us, that 
whereas B. was Receiver of the Money of him the ſaid A. and his Bailiff in N. 
the ſame B. his Account not being paid, ſeering Subterfuges, lies hid in your Bai- 
lIiwwick, &c. We command you, that if the aforeſaid A. ſhall muke you ſecure of 
_ proſecuting his Claim, then attach the aforeſaid B. ſo that you may have him be- 
Fore the Mayor of our City of London and yourſelves, at your next Huſtings in 
London, 10 render to the aforeſaid A. his Account aforeſaid, as, &c. And | 
Have, Ke. 9 
And the Receivers and Bailiffs may be put in one Writ in the Monſtravit, 1 
thus: Receiver of the Money of him the ſaid A. and his Bailiff in N. But if | I 
the Writ be ſued in the Common Pleas, then the Bailiff muſt. be put, A his 
Bailiff and Receiver of the Money of him the ſaid A. in N. 
A (a) And a Writ of Account lieth againft Guardian in Socage ; but the 3 og 
Form of the Writ doth vary from the Form of the Writ againit the Bailiff, gainſt one as 


Sc. and the Form 1 18 ſuch: | Bailiff and 
Receiver, the 
Defendant ſaid, that he was Guardian in Socage, and not Bailiff, and good; per 32 Ed. 3. Account 60. 


1 

4 * 
32 
1 TJ 


The King to the Sheriff, &c. If A. ſpall make you ſecure, & c. then ſummon, 
Kc. B. that he be before our Fuſtices, &c. to fhew wherefore, whereas it is pro- 
vided by the Common Council of our Realm, that Guardians of Lands and Tene- 13 Ed. z. 
ments (b) which are held in Socage, ſhall give to the Heirs of thoſe Lands and Account 77. 
Tenements (c), when they ſhall come to full Age, their reaſonable Account of the 
Iſſues forth coming of thoſe Lands and Tenements, for the Time in which they 
gad that Wardſhip by reaſon of the Minority of the Heirs aforeſaid, he the ſaid 
B. refuſeth to render to the aforeſaid A. bis reaſonable Account of the Jſſues forth pag 
coming of his Lands and Tenements in N. which are holden in Socage, and whereof OY OE: 
the ſame B. had the Wardſnip wile the aforeſaid A. was under Age, as it is ſaid. dian in Droit, 


< Ind therefore, &Cc.. if the Defen- 
dant hath the 
Occupation or Manurance of the Land, the Aion leth, per 32 Ed. 3. Account 59. Fitz. 27. 


ia) No Capias or Exigent lies in Account Ed. 4. 5. that they are held in Chivalry per De- 
againſt a Guardian, 17 Ed. 3. 50. but if the fendentem & non in Socagio. 11 H. 6: 7. 
3 Defendant comes in by Capias, he ſhall be put (c) And ſo vote; The Occupation charges 
4 to anſwer, for it is only a Miſcontinuance. 29 him, though he be not Prochein amy, 29 Ed. 3. 
3 Ed. 3-5. 5. 4 Ed. 3. 107. accordant. But it ſeems contra 
(5) And therefore it is a good Iſſue, guad non if he held in Chivalry, although the Party has 
tenentur in Socagio, 13 Ed. 3. Account 77. 22 no Colour. 13 Ed. 3. ibid, 77. Co. Lit. 89. 


(a) And 


270 
V. Old N. B. 
9. and after 


149. B. for 
Admeaſure- 


| 3 ; | | 
Writ of Account. 


(a) And if a Man during the Minority of the Heir enter into the Land of B 
the Heir which he hath by Deſcent, and take the Profits to the Uſe of the 
Heir, the Heir at full Age ſhall have an Account againſt him as Guardian for 


ment of Dow- the Profits received until he come to the Age of fourteen Years ; ; and for the 


er by Infant. 
16 Ed. 2. 
Account 30. 
3 & 4 Mar. 
Dyer 137. 


Profits received after the Heir comes of the Age of fourteen Years, he ſhall 
have a Writ of Account againſt him as Bailiff, and not as Guardian; for he 
cannot be Guardian longer for Socage Lands but till fourteen Years of Ape: 
But the Heir ſhall not have an Action of Account againſt him as Guardian, 


until the Heir be of the full Age of Twenty-one Years, and that by the 


6Ed. 3. pl. 12. 
a Caſe contra, 


Ages. 


19 Hf. 6. 4. 


3. Account 59. 


Words of the Statute, which are Qui cum ad ætatem pervenerit, Sc. But he 
ſhall have an Action of Account againſt him as Bailiff during his Nonage, at 
what Time he will againſt him who taketh the Profits of the Land which he 
hath by Diſcent, be he Guardian in Socage in Right, Sc. 

And a Writ appeareth in the Regiſter, that if a Man be found in Arrearages 
upon his Account, and the Party Plaintiff (5) do arreſt him in London tor 
thoſe Arrearages, then he may ſue a Writ in Chancery directed unto the She- 
riff, rehearſing the whole Matter, commanding the Sheriff to detain and kee 
in Priſon him who is ſo arreſted, until he hath ſatisfied and paid the Arrear- 
And-it ſeemeth by the ſame Reaſon, that if a Man ſue an Action of 
Debt upon Arrearages of Account before Auditors, and hath the Party arrcſted, 


that he ſhall have a Writ out of the Chancery unto the Sheriff, to kecp 


in Priſon until he hath 


kim 


paid thoſe Arrearages ; but I conceive this Writ doth 


not ſtand in Law, that he ſhall be kept in Priſon without W unto the 


Suit commenced againſt him. 


(2) If one enters and claims the Land as 
Guardian in Chivalry, where the Land is held 
in Socage, he ſhall be only Bailiff to the Infant, 
28 A 13. 34 AF. 10. and the Heir may have 
Account againſt him as Guardian in Socage. 10 
H. 6. 7. per Cott. 41 Ed. 3. Account 35. 32 Ed. 
And note; the Account of 
Guardian in Socage is only for the Iſſues of the 


Land, for if he receive other Monies, he ſhall be 


charged as Receiver. 32 Ed. 3. Account 60. 
Note; The Power of a Guardian in Socage is 


gone by the Taking of a Huſband by the In- 
fant, and yet they ſhall have Account againſt the 


Guardian, if he continues after. 10 R. 2. Ac- 
count 132. See Lit 27. contra 4 Ed. 3. Account 
107. 12 H. 7. 26. 16 Ed. 2. Account 20. 29 Ed. 
3.5. contra. See alſo 33 H. 6. 2. 2 H. 4. 12. 
That it lies not againſt a Diſſeiſor. 

If a Feme Guardian in Socage takes Huſband, 
Account lies againſt both; and note; the Age 
there was tried by Inſpection; Quæœre 18 Ed 3. 
5 5. it lies till the full Age of the Heir, except 
the Cuſtom enables the Infant at F een, and 
therefore they were at Iſſue on the Age. 29 Ea. 


3 


3.5. See 18 Ed. 2. Account 120. See a Feme 
Guardian in Socage took Huſband, Account lies 
againlt the Baron Sole, for the Profit taken after 
the Coverture, but for thoſe before, againſt both. 
8 Ed. 2. Brief 847. See 2 H. 4 12. a. per 
Hankf. a Man diſtrains, &c. in his own Name, 
and after makes Conuſance as Bailiff, he ſhall 
not have Aid of the Lord. 7 H. 4. 24. If one 
receives Rent from my Tenants without my Aſ— 
ſent, Account lies, & ungue Receiver ſhall 


not ald him. 4 H. 7. Brief 65. 


(e) Note; If the Defenders pleads in Bar, 
and it is found againſt him, he ſhall be awarded 
to the Fleet, inſtanter, 39 Ed. 3 35. but if the 
Plaintiff there leaves him without accounting, 
he may have a Sire /acias againſt the Plaintifi; 
and if the Plaintiff does not come at the Day, 
the Deſendant ſhall be difmiſſed, and thereby 
the Plaintiff has Joſt the Advantage of the Judg- 
ment; and per Auſbam, of the Writ allo. 18 
Ed. 2. Account 123. See 1 H. 71. But if he 
will not account, the Plaintiff may pray Judg- 
ment according to the Account. 14 Ed. 3. 
count 109. 


A Man 
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Mrit of Account. 


o_— or againſt a Chaplain, but not againſt an Infant (a) 19 H. 6. 5. 3 Ed. 4. 


40. 15 Ed. 4. 16. contra. 


A Man may have an Account againſt one as Bailiff of a Court or Hundred 


(3). 13 H. 4. 8. 1 H. g. 2. contra. 
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p A Man may have a Writ of Account againſt a Woman as Receptrix denari- 14 H. 6. 4. 


16 Ed. 3. 
Account 52. 


(c) * a Man fhall have an Account againſt a Prior upon a Receipt ag 2 H. 5. 2 
by his Commoign, but there the Writ doth ſuppoſe that he himſelf did re- 47 . 3 15, 


ceive the Money, Sc. and ſhall not ſay, by 
And ſo a Receipt made by the Huſband, by the Hands of his Wife, is his 


the Hands of his Commoign. 4 


Ed. 3 
44. Fa 15 "hot 
Ed. 3. 21. 


own Receipt, and the Writ and the Count ſhall ſuppoſe that he himſelf did Account 100. 
receive, &c, without ſaying by the Hands of the Wife; but it is otherwiſe if contra. 


a Prior or Huſband receive Money of. a Stranger, then the Count ſhall be 
that he received by the Hands of a Stranger, Oc. 


But the Writ ſhall be 


general, Tempore quo fuit receptor denar“ without ſaying by whoſe Hands, but 
he ſhall ſhew hes? in the Count or Declaration. 


again in England at a certain Place, he ſhall have an Account for thoſe 


Goods, Sc. 


G And if a Man deliver Goods or Money beyond Sea to deliver to him 41Bd. 3-9,12; 


And if a Man deliver Money to one upon Condition; that if he do ſuch 41 Ed. z. 10, 
a Thing, he ſhall have the Money, it not, then he who delivered it ſhall have 12 H. 4 
it again; if he perform not the Condition, he ſhall have an Account n 


him | for the ſame. 


(4) If two have Goods in Jointure, or in Common, and one of them de- 
liver the Goods to one to render Account, he alone ſhall have an Action for 


them (e). 


ac. 11 fi. oo 
75. Skreen. 
21 Ed. 3. 

Account 66. 


If two have a Ward, W. one take all the Profits, the other ſhall. have an 43 Ed. 2. 21. 


Account againſt him ( 7 5. 75 


(2) In Account, it is a goed Plea to ſay he 
was under Age at the Time of the Reſceit. 21 
Ed 3. 7. See the Form of the Writ againſt 
Baron and Feme, on a Reſceit by the Feme. 
Dyer 202. 

(5) Or of a Nief. 2 H. 5 2. 47 £4.3. 16. 

(c) The Count ſhall not abate, but when it 


ſuppoſes a Reſceit by the Hands of the Com- 


monk, or Feme of the Plaintiff, or Defendant ;. 
bat it ſhalt not ouſt the Defendant of. his Law. 


But it ſeems the Count is good, ſuppoling the 


Reſceit immediate in ſuch Caſe. 13 f. 4. 8. 
2 H. 5 2 18 Ed: 4. 6. 15 L 4. 16. See 
4 Ed. 3. pl. 45. 5 Ed. 3. pl 6. contra. 

(4) 33 13 Ed. 2. Account 158. 15 Ed. 
2. Account 119. 31 Ed. 1. Account 126. where 
one jointenant alone was Bailiff. 

(e) 12 H. 4. 18. per Trem. 

V/) Fiz. Where he was his Bailiff. 2 1 Ed. 3. 


45 Ed. 3. 


0 Account 66. 14 Fd. 3. Account 70. 30 Ed. 
Account 127. 31 Ed. 1. Account 126. And 
ſee there a Summons and Severance in Account. 


See 17 Ed. 2. Account 122. 47 Ed. 3. 22. 49 


Rs: 3. 2. 
Note 3. In Account by C. againſt B. as Recei- 


ver by the Hands of D. the Defendant pleads: 
that A. made the Plaintiff and Defendant his 


Executors,. and that D. was indebted to A. in 
ſuch a Sum, and that the Defendant received it. 
Reſolwed, 1 


I hat Account does not lie by one 


45 Ed. 3. 20: 


Executor againſt the other, for the Poſſeſſion of 


the one is the Poſſeſſion of the other. 2. That 
it is no Plea here, if he does not ſay that he re- 
ceived the Money to render an Account, c. 
for one Piece of Money cannot be known from · 
another; but it is otherwiſe in Treſpaſs or Deti- 
nue of Chattels which may be KNOWN. 11 H. 4. 


79. 13 H. 4. 1. 


(a) If 


272 Writ of Debt. 


{ 119. ] (e) If the Huſband hath received the Profits of the Wife s Lands, and die, A 
11.6. 11. the Wife ſhall not have a Writ of Account of the Profits nor of the Rents, 
during the Coverture, againſt the Huſband's Exccutors. 
4 Ed. 3 17. (64) If a Receiver or Bailiff make a Deputy, yet the Action of Account B 
Fitz. Account ſhall be brought againſt the Receiver or Bailiff themſelves, and not againſt 
27+ their Deputies ; for the Deputies receive the ſame to their Maſters Uſes. 


11 R. 2. He who is Surveyor or Controller of Lands, ſhall not be charged in © 


* 17 48. Account (c). 
4 Ed. 3. 
Account 34. 12 Ed. 3. ibid. 75. & 13 Ed. 3. ibid. 76. 


6 Ed. 3. 3. An Apprentice ſhall not be charged to Account by a Writ of Account ; 9 
1 102. but the Maſter ſhall have a Writ of. Account againſt a Servant who is "Me to 


fra. 94. receive Money, &c. it he be Receiver (4). 


V. Account as 


Receiver, the Defendant ſaid that he was his Apprentice, and no Plea, but he was forced to anſwer to the 


Receipt. 


(e) The Pariſh Prieſt ſhall not be charged for the Offerings elfered by a 
Writ of Account, if it be not otherwiſe agreed betwixt them, Cc. for the 
Clerk holds the Veſſel in which they are put. 6 Ed. 6. pl. 7. ; 

It the King grant unto a Town the Toll of the Things ſold in the ſame 
Town, for the Walling of the Town, and other neceſſary Things in the Town, 
and there be Collectors to receive the ſame, if the Collectors will not render 
Account thereof, they may have a Commiſſion out of the Chancery to inquire 
of the Receipt of the Toll-Money, and the Receivers, and to hear and deter- 
mine the ſame, and to hear their Accounts, and a Writ of Attendance unta 
the Sheriff, to return a Jury before the Commiſſioners. 


Mrit of Debt. 


5 2 Ld Writ of Debt properly lieth where a Man oweth another a certain Sum 


2 my of Money by Obligation, or by Bargain for a Thing ſold, or by Con- 
Amercement tract, or upon a Loan made by the Creditor to the Debtor, and the Debtor 
in Leet. will not pay the Debt at the Day appointed that he ought to pay it, then 


22 H. 6. 56. 


13 H. 7. 3. in Debt againſt Succeſſor upon Account to his r, which comes to che Us of the Houſe, 
the Writ hall be in the Debet. 


(a) See 11 1 R. 2. Account 49. For Rent iſſuing (e) See 41 Ed. 3. Account 34. 11 Ed. 3. ib. 
out of a Freehold, by one during the Coverture, 13. Ed. 3. i6i4. 76. 12 £4. 3. 13 Ei. z. 
the Feme ſhall have Account, and not the Huſ- (4) If they are not in a Bag ſealed. 29 £/. 
band's Executors ; contra of other Reſceits. 3. 20. 8 Ed. 3. 261. 

(5) And the immediate Bailiff ſhall have Ac- (e) 25 Ed. 3. 46. But if he was his Procura- 
count againſt his Deputy. Note; He ſurmiſed tor of the Church, to receive to his Uſe the Of- 
that he had accounted. See 4 Ed, 3. 17. & 8, ferings, &c. Account lies from the Time that he 
11 K. 2. Account —, was Ballivus Eel, 30 Ed. 3. 1. 25 Ed. 3. 46. 


3 | (a) the 


Writ of Debt. 273 

(a) the Creditor ſhall have an Action of Debt againſt him for the ſame; 

and it may be ſued in the County before the Sheriff by Juſticies, as well as 

in the Common Pleas; and the Form of the Writ is ſometimes in the Debet 

and Detinet, and ſometimes in the Detinet only, and not in the Debet, and 

if it be (4) in the Debet it ſhall abate. It ſhall be always in the Debet and 

Detinet, when he who makes the Bargain or Contract, or lends the Money, 

or he to whom the Bond is made, bringeth the Action againſt him who is 
II bounden, or Party to the Contract (c) or Bargain, or unto the Lending of In Debt 

the Money; and Money delivered by the Writ. But if a Man ſell twenty ex- _ c 
Quarters of Wheat, or a Horſe; it he bring Debt for the Horſe, the Writ 3 Debe my 
ſhall be in the Detinet only, and the Form of the Writ ſued in the County fore Coverture 


before the Sheriff for Money, is ſuch: the Writ ſhall 
be Debet and 


Detinet ; ſo in Debt againſt or for the Succeſſors in Reſpect of Obligation made to the Predeceſſor. 47 Ed. 3. 23. 
40 Ed. 3. 16. 9 Ed. 4. 41. 47 Ed. 3. 23. If the Heir be to bring . it ſhall be in the Detinet. 


(d) The King to the Sheriff of Surry, greeting: We . you, that you 
Tuſtice A. that Juſtly and without Delay he render to B. twenty Shillings which he 
oweth to him as it is ſaid, as he can reaſonably ſhew that he ought to render it to 
him, that we may hear no more Clamour for want of Juſtice, &c. Witneſs, &c. 

1 And if the Writ of Debt be for other Goods or Chattels than Money, then Ant 50. 
the Writ of Debt ſhall be ſuch: | 

The King to the Sheriff, &c. We command you, that you Tuſtics A. &c. that 
he render to B. a certain Book, or a certain Cup, or à certain Horſe, or two 
Lambs of the Price of, 8c. which be unjuſily detains from him, &c. 

K And if a Writ of Debt be brought in the County before the Sheriff by 7. 
licies, the Plaintiff may remove the Plea unto the Common Pleas by a Pone, 
without ſhewing Cauſe in the Writ: But the Defendant ſhall not remove the 


(a) See Debt and Detinue of Things brought See 19 H. 8. 8. 10H. 7. 5.. 22 £8. 4. t, 
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againſt Executors by ſeveral Præcipes in one Writ. 


11. H. 6. 48. 12 H. 6. 1. 


(6) Note; If Leſſee for Years rendring Rent 
makes his Executors and dies, Debt lies againſt 


them in the Detinet, 10 H. 7. 5. or it may be 
in the Pebet and Detinet, 11 H. 6. 16. but by 


 Hargraves's Caſe, it ſhall be in the Debet only. 
5 Co. It is good either way for the Occupation, 


14 H. 4. 29. but if Leſſee for Years of a Rent 
dies, for Rent incurred after his Death ; it lies 
in the Detinet. 11 H. 6. 36. 

See 14 H. 4. 28. It is ſaid by Fort. chat an 
Executor may waive a Leaſe for Vears made to 
the Teſtator, rendring Rent. See 11 H. 6. 36. 
It is ſaid, if a Termor makes his Executors, and 
dies, and one of the Executors occupies the 
Term, that Debt lies againſt him alone in the 
Debet and Delinet. Fide Poſt. M, 


41 Ed. 3. Brief 54. 47 Ed. 3. 27. 

That a Writ of Debt lies for a Fine to the 
King, vide ant. 96. 

Though V. 2. cap. 11. gives an Action againſt 
the Gaoler that lets out of Priſon one committed 
to him for Arrearages of Account, yet if one be 
committed to him upon Condemnation in Debt, 
and he lets him go at large, he ſhall have an 


Action of Debt againſt him, though the Statute 
be penal. Pld. 178. a. 


(e) See 5o Ed. 3. 16. 11 H. 7. 6. Vide infa 

19 F. 8. 10 H. 7. 8. 22 Ed. 4. 21. 

(4) Note; On a Jufticies, the Sheriff eannot 
award a Capias or a Ca. Sa. as it ſeems, nor if 
the Suit be removed by Poze into C. B. and the 
Sheriff return Nil habet, the Court cannot grant 
a Capias; but it is otherwiſe on a Replevin re- 
moved, ut ſupra. $4 H, 6. 54. Stat. 25 Ed. 3. 


cap. 17. 
Nn Plea 


Writ of Debt. 
Plea out of the County without ſhewing Cauſe in the Poxe, and yet in the End 
of the Writ it ſhall be ſaid, Let Execution of this Writ be done, if the Cauſe be 
true, otherwiſe not. And the Cauſes wherefore the Defendant may remove the 
Plea, are many, as appeareth in the Regiſter. One, if the Defendant plead a 
foreign Plea, which cannot be tried in the County, Sc. Or if the Defendant 
ſhew that he, before whom the Plea is depending, doth maintain the Plaintiff, 
or favour him, &c. 5 5 
And if the Plea of Debt be ſued within any Liberty, or Court of any Bo— 
rough or City, Sc. the Plaintiff may remove the Plea by a Recordare into the 
Common Pleas without ſhewing any Cauſe in the Writ. But if the Defendant 
fue to remove the Plea by a Recordare into the Common Pleas, out of any 
Town or City, he ought to ſhew Cauſe in the Writ, as before is ſaid. And if 
the Sheriff remove the Plea out of the Court by a Pore at the Suit of the De- 
fendant or Plaintiff; and afterwards the Bailiffs or Officers of the Court pro- 
ceed in the Plea, and give Judgment, and award Execution, Sc. then the 
Defendant, or he againſt whom the Judgment is given and Execution awarded, 
ſhall have an Attachment againſt the Bailiffs, or thoſe who ſo proceeded to 
Judgment, &c. to anſwer as well the King for the Contempt, as the Party 
his Damages, Sc. And the Form of the Writ of Debt in the Common 
. Pleas is, Ft. 1 as 
The King to the Sheriff, &c. Command A. that juſtly, &c. he render to B. one 
Hundred Shillings, which he owes to him, and unjuſtly detains, as it is ſaid; and 
unleſs be will do it, and the aforeſaid B. ſhall make you ſecure, &c. then ſummon 
by good Summoners the aforeſaid A. &c. hy 5 
(a) And the Rule in the Regiſter is, That in a Writ of Debt of Chattels, it M 
is never ſaid, That he oweth to him.“ And if the Debt be brought by 
Executors for a Duty due to their Teſtator, the Writ ſhall be, Mich he de- 
tains from them, and not Owes 10 and detains, becauſe they were not Partics to 
the Contract. And fo if Debt be brought by the Creditor againſt Executors 
for the Debt of the Teſtator, the Writ ſhall be, J/hich they detain from him. 
and not Owe and detain, although by the Writ he demand Money, viz. twenty 
Pounds, or other Sum of Money. 
If a Man make B. and a Monk his Executors, and is indebted unto ano- 
ther, the Action of Debt ſhall be brought againſt B. and the Abbot and the 
Monk; and the Form of the Writ ſhall. be ſuch : e 


"IM 
9 
"ll 

1 

bw. 

IN 

"1% 

1 

woo 

1 

1 

ou: | 


L 


29 H. 8. 8. 
Vide ſupra, 
H. &c. ib. 


[ 120. ] 


(a) Note; The Judgment is for the Chattels 


or the Value, and fo Conditional. See 50 Ed. 3. 


16. 9 Ed. 4. 49. Raft. Entr. 174. Co. Lit. go. 
If judgment be given either for or againſt Ex- 
ecutors in Debt for a Duty due by the Teſtator, 
the Writ brought on ſuch Judgment ſhall be only 
Detinet. 11 H. 6. 56. adjudged. 10 H. 7. 5. 
11 H. 6. 36. So if the Executors aſſign Auditors 


to the Teſtator's Accountant, Debt on the Ac- 


count ſhall be in the Detinet only. 10 H. 7. 61. 
11 H. 6. 17. 20 H. 6. 4. See 2 H. 4.13. Note 
the Reaſon of thoſe Caſes, where the Foundation 


of the Action appears of Neceſſity to commence 


in the Teſtator, the Writ ſhall be in the Deine, 
ut ſupra ; So if they (the Executors) bring Debt 
on a Judgment given in Treſpaſs brought by them 
of Goods taken out of the Poſſeſſion of their 
Teſtator; contra if it was De boni, Te/latoris 
extra cuſtodiam ſua”; per Park. 

But if they take an Obligation for a Contract 
made to the Teſtator, or if they fell Goods of 
the Teſtator, it ſhall. be Debet and Delinet, be- 
cauſe the Commencement of the Action was in 
the Executors. 20 H. 6. 415. 6. That it ſhall 
be in the Detinet adjudged, See 17 Ed. 3. 
Brief 87. | 


Command 


B 


, © 


Writ of Debt. 


Command B. Executor of the Teſtament of S. and the Abbot of C. end Friar 
A. of C. Concanon of the ſame Abbot of C. Coexecutor of the ſaid Teſtament 


of the aforeſaid B. &c. twenty Pounds. 
ſhall be: 


Command D. &c. that he render to B. Executor of the Teſtament of S. 


and to the Abbot of C. Friar A. of C. Concanon of the ſame Abbot of C. Coexe- 


cutor of the ſaid Teſtament of the aforeſaid B. 
And if a Man be bound unto B. and an Abbot in twenty Pounds, and B. colar Man and 
dieth, his Executors and the Abbot ſhall join in the Action of Debt, and the 


Writ ſhall be ſuch: Lit. 61. 


Command C. &c. that juſtly, & c. he render to B. and M. Executors of the Te- 
ſtament of R. and to the Abbot of C. ten Pounds, &c. which, &c. and unleſs, &c. Plow. 441 
and the aforeſaid Executors and Abbot ſhall make you ſecure, &c. 

And it a Writ of Debt be brought againft the Heir upon an Obligation of 
his Anceſtors, the Writ ſhall be ſuch : Command A of S. Son and Heir of B. 


that he render, &C. (a). 


(5) And if there ue divers Heirs, then the Writ ſhall 6.5 Command A. of 
S. Brother and one of the Heirs of B. and B. Couſin and the other Heir of the 


ſame B. &c. 


) And if a Man be in Debt, and die inteſtate, or the Executors refuſe to be 


EFxecutors, for which the Goods come to the Hands of the Ordinary, the 


Creditors ſhall have an Action of Debt againſt the rae: by the Statute of 


Meſt. 2. cap. 


19. and the Writ ſhall be ſuch : 


(c) Command A. Biſhop of Lincoln, to whoſe Hand came the Goods and Chat- 
tels which were B. 's who died inteſtate, as it is ſaid, that juſtly, 8c. he render, &c. 


Andi if the Goods come unto the Hands of the Ordinary, and afterwards 
the Ordinary maketh Executors, and dieth, the Creditor ſhall have an Action 


of Debt againſt the Executors of the Ordinary, and the Writ ſhall be ſuch : 


(a) See a Petition in Parliament againft charg- 
ing the Heir in ſuch a Caſe. Parl. 25 Ed. 3. 
No. 35. Note; the Words Fi” & hæred' were 


omitted, yet held good, 10 Ed. 3. 15. yet it is 


otherwiſe, if the Writ be Filio & heredi appa- 
renti, and he counts againſt him as Son and Heir 
generally. Pa,. 35 Flix. Rot. 242. Pry ang 
Caſe, 32 Ed. 3. Brief 289. and it ſhall be i 
the Debet. Ibidem 294. 
(5) See 11 H. 7. 12. 
Ed. 3. 63. 7 Eli. 277. 
e See 11 KH. 4: 71. 
counting that he is Ordinary of the Place. 
17 Ed. 2. Brief 822. 
Common Law. Dyer 297. Vide contr. and Note; 
where it is againſt the Biſhop only for the Goods 
which le adminiſtred within his Dioceſe, ad- 
judged otherwiſe, and Note ; if the Ordinary 
adminiſters 100 J. and afterwards commits Ad- 


11 Ed. 3. Debt 7. 10 


per Hang,. without 
See 


that it does not lie at 


miniſtration, he is yet liable. 12 R. 2. Admi- 
niſtration 21. 
„See 1% Fd. 2, Brig 822. 
brought againſt the Dean himſelf as Guardian, 
Sc. and they were at Iflue thereon. See 11 EA. 
3. Executor 77. where a Writ was brought 
againſt the Executors of a Dean. 4/4. doubted. 
For by him here the Executors are to be charged, 
for that the Goods of the Inteſtare came to the 
Hands of the Ordinary, and yet it ſeems they 
are not chargeable as Executors of the Ordinary, 
no more than the Executors of an Adminiſtrator. 


Note; The Stat. of Weſt. 2. cap. 21. 31 Ed. 
3. 11. Adminiſtrators and the Ordinary charged 
in the ſame Manner, wiz. as Executors, See 
24 Ed. 3. 54. Rot. Parl. 9 Ed. 2. M. 5. Dyer 
271. 


See Brudenell's Caſe, 5 Co. 9. 


Command 


N n 2 


the Writ was 


275 


And if they bring an Action the Writ Joinder in 


Action 75 
H. 7. 8. Keb. 
A Leaſe for 


Years to a ſe 


an Abbot ; 3 


Quœre how 


they hold. 
See 15 Eliz. 


The Heir of 
the Heir ſhall 
be charged. 


14 H. 4. 30. 
So againſt 
Guardian of 
the Spiritual- 
ties. 


Writ of Debt 


Command A. of B. and C. of T. Executors of the J. eſtament of Maſter R. of P. 
late Dean of the Church of bleſſed Peter of York, and Guardian of the ſpirituality 
of the Archbiſhoprick of York, the See being vacant, to whoſe Hands came the 
Goods and Chattels which were K.'s of B. who died inteſtate, as it is ſaid, that 
juſtly, &c. he render, &c. (a) 

And it appeareth by the Regiſter, that in Anno 16 Ed. 3. the Plaintiff was 
(2) anſwered unto ſuch Writ which he brought _—_ the Executors of the 
Ordinary. 

And there is a Writ of Debt in the Regiſter for 1 Ordinary, againſt him 
who was indebted to him who died inteſtate. But the Opinion of the Sages of 
the Law at this Day is, that the (c) Ordinary ſhall not have an Action of Debt 
againſt thoſe who were indebted to the Inteſtate, becauſe the Action is given 


to the Adminiſtrator, and the Ordinary may commit Adminiſtration of the 


Goods (d) when he pleaſeth. But before the Statute of 31 Ed. 3. cap. 11. the 
Adminiſtrators could not have an Action of Debt againſt the Debtors, where- 


fore it was then thought Reaſon, that ſome Perſon ſhould have the Action for 


the Executors refuſe. 
6 Els. 280. a. 


his Executors. 16 Ed. 3. 


thoſe Debts, Sc. 


(a) Quod juſte, & c. Note; this Clauſe is where 
Reg. 141. Dyer 236. 
11 Ed. 3. Bro. Executors 161. 
Pitz. 77. 17 Ed. 2. Brief 822. 

() Note; This Writ here is miſtaken, for 
the Writ which he ſpeaks of is brought againſt 
the Deacon himſelf, 16 Ed. 2. and not againſt 
See 11 Ed. 3. Ex- 
eculors 77. 5 

(e) See 7 H. 4. 18. 18 H.6. 23. accordant. 
And therefore, if 4. be indebted to B. and B. 
to C. and B. dies Inteſtate, C. cannot attach the 
Debt of B. in the Hands of the Ordinary by the 
Cuſtom of London. Dyer 247. Qucere Kelauv. 127. 
if he can releaſe the Debt. See 16 EA. Execu- 
tors 77. per Tr. 


(4) Even by Parel; Quære ꝙ H. 5. 5. he 


may repeal it, and theretore the Committing 
the Adminiſtration transfers the Power from the 
Ordinary to the Adminiſtrator, and therefore the 
Adminiſtrator ſhall have Treſpaſs for a Treſpaſs 
done to the Goods, or Debt for Rent Arrear, be- 
fore the Adminiſtration committed, and after the 
Death of the Teſtator, for the Law adjudges 
him Adminiſtrator ab initio. 18 H. 6. 23. 

Note ; No Account lay for an Adminiſtrator 
at Common Law. 19 Ed. 3. Aaminiſtrator 20. 
Alſo at Common Law, before the Stat. 31 Ed. 3. 
cap. 11, the Ordinary might commit Adminiſ- 
tration, and therefore he ſhall be diſcharged for 
doing it, Ph. 280. and Debt was maintain- 


able againſt them, but not by the Name of 


Adminiſtrators, but as Executors, 38 Ed. 3. 21. 
and the Action is given againſt them as Admi- 


niſtrators, by the Statute 31 Ed. 3. &c. and fo 


contra Hanif. 


But the Ordinary at this Day may have an Action of Trel- 


agreed per omnes. 11 H. 4. 73. and Lib. Inur.— 
And therefore the Action againſt them is founded 
on the Statute as well as the Action for them, and 
therefore he that adminiſters de /on Tort, ſhall 
not be Keg Adminiſtrator, but Executor. 35 
H. 6. 31. per Moile. 

The F. orm of the Count is, cui Aaminiftratio, 
Se. per I. S. Official” loci illius ordinar. apud S. 
poſt Mort predic” G. commiſſa fuit ; io that it is 
neceſſary for the Plaintiff to ſhew that the De- 
fendant was made Adminiftrator by the Ordinary 
in his Count, elſe it is not good. 44 Ed. 3. 16. 
per Cur. 11 H. 4. 73. per Thorn, Hill and Culp. 
See contra 9 H. 5. 7. for it is 
there ſaid, that it ſhall be intended to be com- 
mitted by the Ordinary; and for that it may be 
ſo intended, you need not count on a Commiſſion 
by the Ordinary in an Action againſt them, 3 5 
H. 6. 46. (See 7. Jon.) alſo the Ordinaty's 
Right might thereby be drawn in Queſtion, 37 
H. 6. 27. and therefore in this Caſe it is no Plea 
to ſay N'ungue Admi niſtrator, ne ungue Admini/- 
trator come Adminiſtrator; but only that Admi- 
niſtration was not committed to him, 35 H. 6. 
38. 9 H. 5 7. 11 H. 4. 73. per Hill, and if the 
Defendant pleads that Adminiſtration was com- 
mitted to him, and J. S. not named, to which 
he agreed, the other ſhall not ſay that J. S. never 
adminiſtered, without traverſing the Commiſſion 
of the Adminiſtration, or the Agreement; but it 
is otherwiſe, if ſuch Agreement be not ſurmiſed; 
for there per Cur, it is a good Iſſue that J. S. 


never adminiſtred. 8 H. 6. 2. 9 H. 6. 6. 20 
H. 6. 1, 


paſs 


H If a Man leaſe Lands for Years rendring Rent 


Writ of Debt. 277 
paſs for taking of the Goods out of his own Poſſeſſion, but not for taking 
them out of his Poſſeſſion who died inteſtate, as Adminiſtrators may have. 

If a Man be retained in England to do Service beyond Sea, receiving ten 
Pounds per Annum, he ſhall have an Action of Debt in England where the Re- 
tainer was. 

If a Man marries a Woman who is in Debt to divers Perſons, the Huſband 48 Ed. 3. 1. 
and Wife ſhall be ſued for the Debts, living the Wife: But if the Wife die, 49 Ed. 3. 25+ 
the Huſband ſhall not be charged for the Debt after the Death of the Wife, 22 H. 6. 11, 
if the Creditor of the Huſband and Wife do not recover the Debt during the g pq 4. 11. 
Coverture, which was due by the Wife before the Coverture: For then, altho' F. Dett 168. 
the Wife dieth, yet the Huſband ſhall be charged for that Debt by that Reco- 
very after the Death of the Wife. | 

(a) A Man ſhall be charged in Debt for the Contract of his Bailiff or Ser- 2 R. 3. Fitz. 
vant, where he giveth Authority unto his Bailiff or Servant to buy and ſell Dett 3. 
for him: And ſo for the Contract of the Wife, if he give ſuch Authority to 


his Wife, otherwiſe not. 5 
(3), and for Default of Pay- 17 Ed. 3. 48. 


ment, that he ſhall re- enter; if he do re-enter in the Land for not Payment Debt 

of the Rent, yet he may have an Action of Debt for the Rent, for which he 36 Ed. z. 7. 
doth re-enter, and in the Writ ſhall recover the Rent, for which he re-entred. Debt 10. 
(c) If a Man bind him and his Heirs unto another in twenty Pounds and 14 Ed. 3. 
dieth, the Heir ſhall be charged to pay the ſame, if he have Lands by Debt 135. 
Deſcent in Fee- ſimple from his Anceſtors, otherwiſe not. But if a Man de vr 
bounden in an Obligation to one and his Heirs, and the Obligee dieth, his pe ye ord 
Heir ſhall not have an Action of Debt upon the Obligation, but his Execu- and holden the 


tors, Peg. 422. G. | Heir ſhould 


| | not have Debt 
living the Executors. 9 H. 6. 58. The Heir ſhall not have Detinue for a Deed bailed by his Father. 19 H. 6. 4. 


48 Ed. 3. 12 It is ſaid, that if the Ordinary do not commit Adminiſtration, the Heir ſhall have Debt. 


(a) If 


(a] But if the Bailiff in that Caſe makes a 
Contract without any ſpecial Authority, and it 
comes to his own Uſe, Quære 2 H. 3. Debt 8. 
34 Ed. 1. Debt 6. 163. 13 H. 4. Debt 179. 
21 H. 7.4. See a Diverſity between an Agree- 
ment for Goods and the coming of them to the 
Uſe of the Maſter. See 27 H.8. 25. 

(5) So if he makes a Leaſe for Life rendring 
Rent, and ſurrenders, &c. 17 Ed 3. 48, 73. 
18 Ed. 3. 10. 30 Ed. 3. 7. 38 Ed. 3. 10. contr. 
by ſome, 19 H. 6. 42. for the Re entry is not a 
Penalty, ſo of a Nomine pane. See 38 Ed. 3. 
22. 18 Ed. 3. 9. 19 H. 6. 42. 6H: 7. 3. 

(c) See a ſpecial Judgment againſt the Heir 
on a NM. dicit, Dyer 344. when againſt the Ex- 
ecutors of the Heir; ſo if the eldeſt Son enters 
after the Death of the Father, and dies, Debt 


lies againſt the younger Son, as Heir to the 


Father. Dyer 368. Note; A. ſeiſed of one Acre 
at Common Law, and three Acres in Gavel- 
kind, obliges himſelf and his Heirs by Bond to 
B. and dies, having three Sons C. D. and E. 
E aliens his Purparty, B. brings Debt againſt C. 
and D. and pending the Writ, E. repurchaſes. 
1. If the Elder had not Aſſets at Common Law, 
it ſeems of Neceſſity, that the Writ ought to 
be againſt all of them, 11 H. 7. 12. 38 H. 6. 
22. and ſo of a Vouchee, for they are in eodem 
gradu. 2. If the Elder took by Diſcent at 
Common Law, it ſeems that he-ſhall be charged 
Sole; Quære, for thereby his Purparty in Ga- 
velkind ſhould be alſo liable, and therefore ad- 
judged, 11 Ed. 3. Dett 27. contr. but where 
he has Aſſets at Common Law, ſee 3 8 Ed. 3. * 

3. 1 


8 


19 H. 4. 
Debt 166. 
45 Ed. 3. 24. 
ac. if it be by 
Deed. 


cont. ach 
37 H. 6. 8 

ac. 21 H. 7. 5. 
7 H. 6. 19. 

11 H. 05. 


Thirning and Penal 


Skreen, that 


he maydiſtrain 


for the Penalty, 


Writ of Debt. 
(a) If a Man promiſe to one twenty Pounds to marry his Daughter, and K 
he marrieth her, he ſhall have an Action of Debt againſt him upon that 


Promiſe. H. 31 Ed. 3 


(5 If a Parſon have an Annuity in Fee in the Right of his Church, and | 
15 Ed. 4. 32. the Annuity is behind. and the Parſon dieth, his Executors ſhall have Debt 


for 


the Arrearages of the Annuity in the Life of the Teſtator. 


If a Man grant to one a Rent in Fee, and further grant, that if the Rent M 
be behind, Sc. that he ſhall forfeit for a Penalty forty Shillings to the Gran 
tee and his Heirs, if the Rent be arrear, the Grantee ſhall have Debt for the 


y. And ſo the Heir ſhall have the Penalty, and ſhall have Debt for the 
ſame, becauſe it is an Inheritance, and perhaps may continue, Sc. 
If a Man be condemned in Debt or Damages, and be committed unto / 


quodnoneſtlex. Priſon for the lame ; if the Gaoler ſuffer him to go at Liberty, or he eſcape 


L121. 


But note, that if a Man be in Priſon by a Capias ad Compunad: and after eſcape, no Debt, but Action upon the 


Cale, becauſe he is not in Priſon for any Duty, by Choke and Pigot. 


3. It ſeems there may be one Action againſt 
them, and ſeveral Counts, wiz. againſt E. as 
Heir general, and againſt C. and D. as Heirs 
by Gavelkind, for if he does not count ſeverally, 
he ſhall not have Execution but of the Lands in 
Gavelkind. .2uzre 11 Ed. 3. Dett 7. and fo 
in Caſe of Voucher. 4 Ed. 3. 55. per Will. 4. 


The Writ ought to be againſt C. D. and E. 


though E. has nothing, but if C. had Aﬀets at 
Common Law, and D. and E. nothing, it 
ſhould be brought againſt C. alone, but if the 
Writ had been againſt all, ſeeing E. had no- 
thing, the whole ſhould be levied on the others. 
11 Ed. 3. 7. 6 Ed. 3. 50. 5. Although the 
Heir aliens, and repurchaſes before, or pending 
the Writ, he is yet liable. 26 H. 8. 1. 27 Ed. 
3. 82. 10 Ed. 3. 15. adjudged. See 19 H. 6. 
46. 48 Ed. 3. 32. 40 Ed. 3. 10. 6. If the 
Writ were brought againſt the elder Son only, 
and pending that the Land in Gavelkind had 


deſcended to him and the other, the Writ ſhould 


abate ; per Shard. 11 Ed. 3. Debt 7. See 11 H. 


7. 12. If A. ſeiſed of Lands on the Part of his 


Father, bind himſelf, and dies without Iſſue, 
ſeveral Actions may be brought againſt the ſeve- 
ral Heirs, but only one Execution. Quære, and 


Note, It ſeems that by the Re-purchale, he ſhall 


abate the Writ againſt the Elder only. Dyer 230. 
and 204. Debt was againſt three Heirs in 


Gavelkind ; they were outlawed, and two pur- 
chaſe a Charter of Pardon, they ſhall not plead 


15 Ed. 4. 19: 16 Ed. 4. 2 and 3. 


Nonage of the thiid, becauſe he is out of Court, 
but muſt an{wer alone. Dyer 224. See where 
the Heir ſhall have Debt on an Obligation to 
his Anceſtor. 49 . 4. See Debt by the Heir 
on an Obligation made to his Father and his 
Heirs, the Defendant pleads a Releaſe by the 
Father's Executors, but was forced to anſwer to 
the Deed of his Father. 14 Ed. 3. (See 19 7 
6 41. a Difference between Debt and Detinue 
by the Heir.) See 14 Ed. 3. Dett 135, 139, 
140. 

(a) If a Promiſe be to pay one forty Pounds for 


Service done, Debt lies, and he ſhall count 24 


devenit obligat. in ſuch a Sum. 29 Ed. 3. 25. 

So if one promiſe to another twenty Pounds if he 
will marry his Daughter, Debt lies without any 
Specialty. 31 Ed. 3. Dett 8. 34 Ed. 1. Debt 
159. 1 K. 2. Debt 166. See 45 Ed. 3. 24. 

29 Ed. 3. 33. Ant. 44. O, but 14 Ed. 4 6. 

contra. 

(5) Debt by the Executors of a Parſon for Ar- 
rears of an Annuity, which his Predeceſſor had 
by Preſcription, 12 H. 6. 8. ſo a Succeſſor ſhall 
be charged with the Arrears of an Annuity in- 
curred in the Life of his Predeceſſor, 21 H. 7. 5. 
yet the Succeſſor of St. CG % could not recover 
Damages for Arrears of Annuity in Time of his 
Predeceſſor, but only for Arrears in his own 
Time; nor could a Parſon who was Preſentative, 
and not Elective. 20 /. 4. 
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Profits of the Lands by Reaſon of his Wife; otherwiſe it is of an Obligation N 


| 


Writ of Debt. e 279 : 


out of Priſon, (a) the Gaoler ſhall be chargeable in Debt to him at whoſe 


Suit he was impriſoned, and his Executors (5). | 
If a Man lend another Man a Horle until a certain Day, and then he to 50 Ed. 3. 16. 

redeliver the Horſe or ten Pounds at the ſame Day, after the Day if the Horſe 

be not delivered, it is in his Election to bring an Action of Debt for the 


Horſe in the Detinet, or an Action of Debt for the ten Pounds in the De- 


bet (c). ne 
(d) If a Man make a Leaſe for Life unto a Woman, rendring Rent, if ſhe 26 Ed. 3. 64. 
marry, and after the Rent is behind, and the Wife dieth, the Huſband ſhall Debt 180. 


be charted in an Action of Debt for the Rent behind, becauſe he took the 10 f. N 
made by his Wife before Marriage, then the Huſband ſhall not be charged if Afcough. oy 


a Recovery be not againſt him and his Wife in the Life of the Wife (e). 49 Ed. 3. 25. 


If a Woman be endowed of a Rent, and afterwards taketh Huſband, and v. 4H. 6E. 26. 
the Rent is arrear, and the Wife dieth, the Huſband ſhall have an Action of 10 H. 6. 11. 
Debt for the Rent, becauſe it was a Duty in him during the Marriage. But 4 Co. 89. 
if a Man be bounden unto a Woman, and ſhe taketh Huſband, and the Day 
of Payment cometh during Marriage, and after the Wife dieth, the Huſband 


(a) Note; Tho” the Gaoler retakes him, if it 


be after the Writ, it is no Excuſe. 31 Ed. 1. 
Debt 162. Note; on the Eſcape, againſt the She- 
riff it is a new Debt; and therefore, if the May- 
or of the Staple ſuffers one to go at large, who is in 
Priſon for Debt for Merchandiſe, and a new May- 
or is, Debt lies againſt him, not on the Statute- 
Staple, but at Common Law: So by Paſlon, a 
Releaſe made to him who eſcapes is no Plea in 
Debt againſt the Sheriff. 9 H. 6. 19, Debt on 
Eſcape does not Jie againſt an Heir or Executor 
of a Gaoler. Dyer 271, 322. 41 V. 15. In 
Debt by the Conuſee of a Statute Staple, Note 
13 Ed. 3. Barr. 253. Debt lies by the Abbot 
of V. for ſuffering A. to go at large, who was 
delivered to the Gaoler by Auditors for Arrears 
of Account; and it is agreed, 1. That if A. eſ- 
ca pes, and after ſues an Eæ parte talis, yet 
pending that, Debt lies againſt the Gaoler. 2. 


If the Defendant let him go at large by the 


Command of the Abbot, though it be without 
Deed, yet he is diſcharged; for the Abbot was 
ſovereign Gaoler, and the other but his Deputy; 
aliter, if it had not been ſo. See 10 H. 7. 3. 
27 H. 8. 24. Cawadry's Caſe. If three are im- 
priſoned, and one only eſcape, Debt lies againſt 


the Sheriff, if it be on a joint Condemnation, 


20 H 7. Kelw. 68. 


(5) See 7 H. 6. 5. and Debt againſt a Sheriff, 
11 Ed. 2. i. 13 8. „ „. 
Debt 162. Stat. 1 R. 2. and Meſim. 2. and in- 


fra P. | 


(c) See 13 Ed. 4. 4. 9 Ed. 4. 37, 49. 26 
© of TG | | 

(4) Note Sir V. Levingss Caſe, 26 Ed. 3. 
64. A. grants a Rent to B. for Life out of the 
Manor of C. and afterwards enfeoffs D. of the 


Manor who takes G. to Huſband, and then B. 


dies, and his Executors bring Debt againtt G. 


and adjudged, 1. That for all Arrears incurred 


after the Coverture, Debt lies againſt the Huſ- 


band; or if he were Dead, againſt his Executors . 


but, 2. For all Arrears incurred before the Co- 
verture, the Action ſhall be brought againſt the 
Husband and Wife. See 10 H. 6. 11, 12, ac- 
cordant. | | 

(e) See 10 H. 6. 10. per Babb. and Note 12 


R. 2. Account 49. A. Leſſee for the Life of a 


Feme Covert rendring Rent, B. receives the 
Rent as Receiver, the Huſband dies, the Wife 
ſhall have Account againſt B, and not againſt the 
Executors of the Huſband ; a/iter as it ſeemed to 


Babb. &c. if the Reſceit had been of a perſonal _ 


Duty. | | 

See 1 Lew. 26. 4 Co. 89. 10 H. 7. 11. 6 Ed. 
2. Execution 109, 10 H. 6. 12. 49 Ed. 3. 23. 
39 H. 6. 22. 


ſhall 
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19 H. 6. 14. 


Writ of Debt. 


ſhall not have an Action of Debt upon the Bond, becauſe it was a Duty due 
unto the Wife and a Thing in Action before the Marriage (a). 
( If a Parſon have an Annuity in Fee, and the ſame is behind, and the D 


 Queere, Aſcue par ſon doth reſign, yet he ſhall have an Action of Debt for the Arrearages 


Pro Newton 
con'. 


37 H. 6. 25. 
If a Liberate 


be delivered 


to Cuſtomers 
or other Col- 


lectors that 
will ſatisfy, 


before the Reſignation. 

And if a Man leaſe a Manor for Life, and the Rent is behind; which the E 
Tenants who hold of the Manor are to pay, and the Leſſee for Life of the 
Manor dieth, his Executors ſhall have Debt for the Arrearages of the Rent 


due by the Tenants of the Manor. 


(c) And fo if the Tenant for Life of the Manor, ſurrender his Eſtate to 
him in the Reverſion of the Manor, yet he ſhall have Debt againſt the 
Tenants of the Manor for the Arrearages before. 

(4) If a Man have a Patent from the King to have a certain Sum for F 
Term of Years, or for Life, out of the Cuſtoms of London, and thereupon he 
have a Liberate to the Cuſtomer to pay him, which he delivereth to the Cuſ- 
tomer, at which Time the Cuſtomer hath enough in his Hands to pay him; 
now by the Delivery. of the Liberate, and the Aﬀets in the Hands of the 
Cuſtomer, the Cuſtomer is Debtor unto him, and he ſhall upon this Matter 


have Debt againſt him. 


mp ſhall be diſcharged againſt all others. 27 H. 6. 9. ac. 21 H. 6. Debt 43. 


37 H. 6. 35. 


(e) If two ſubmit themſelves to an Award, and the Arbitrators award that G 
one ſhall pay the other ten Pounds, he ſhall have an Action of Debt upon 


that Arbitrament. 


(J) It an Abbot hath an Annuity in Fee, and the ſame 1s behind, he ſhall H 
not have an Action of Debt for the Arrearages, becauſe the Annuity con- 


tinueth. 


— 


(a) And yet it is held, the Huſband may re- 


leaſe it. 15 H. 6. 41. 

(5) See accordant 19 H. 6. 42. and fo Nate ; 
the Arrears here do not belong to the Succeſſor, 
yet ſee 19 H. 6. 44. where it is a ſole Corpora- 
tion Regular, which cannot make an Executor, 
as an Abbot, Prior, Maſter or Warden of an 


_ Hoſpital, &c. there the Succeſſor ſhall have the 


Arrears of an Annuity, and ſo of a Corporation 
Aggregate. 19 H. 6. 42. per Aſcue. See 16 Ed, 
3.22. 4 Ed. 3. 9. 

(e) See accordant 9 H. 7. 16, 17, yet if it be 
a Leaſe for Vears, the Leſſee cannot have Debt 


during the Term. 


(4) And ſo if after Delivery of one Tally, 
another is delivered, it lies for that firſt deliver. 
ed. 21 H. 6. Debt 43. 


(e) Note; In Debt on Arbitrament, the Cauſe 


why ſuch Sum was awarded, ſhall not come in 


Debate, but in Debt on Account before Auditors, 
it may be debated, whether there were ſuch Ac- 
count, or if there were ſuch Reſceit by the De- 
fendant. 20 H. 6. 6. And therefore, if the Ar- 
rears of a Leaſe for Years, or a Thing be deliver- 
ed, for which Detinue lies, are put in the Account, 
the Party ſhall have his Law, if it appears by 
Examination ; for notwithſtanding ſuch Account, 
he may have Debt for the Rent, or Detinue for the 
Goods, 20 H. 6. 16. and therefore in Debt on 
Arrears of an Account before Auditors, it is a 
good Plea, Nul tiel Account, or Nil debet modo & 
forma, and give in Evidence, there was not any 
ſuch Account; for if ſo, there cannot be any 
Arrears. 20 H. 6. 24 

(/) See 19 H. 6. 42. the Caſe af a deſigned 
Parſon well debated. See 17 Ed. 3. 12. 19 Ed. 
2. Debt 176. 10 H. 6. 24. 20 and 28 H. 6. 


Neither 


I 


K 


* 


N (e) If a Man maketh a Leaſe for Years, rendering Rent, of Lands deviſe- H. 7. 18, ac. 


Writ of Debt. 


Neither ſhall a Parſon have an Action of Debt for the Arrearages of an 


Annuity, which he hath in Fee during the Time that he is Parſon : But 
if he reſign, he ſhall, or if he dieth, his Executors ſhall have an Action of 
Debt for the ſame. And if a Man who is (a) Bailiff do account (5) before 38 H. 6. 5. 
Auditors, and it is found that he hath expended more than he hath received, 7 H. 4 3. 

for the Surpluſage he ſhall have an Action of Debt againſt the Lord whoſe 
Bailiff he was. But if a Receiver account, and is found in Surpluſage, many 
ſay that he ſhall not have an Action of Debt for the ſame, becauſe he is boun- 
den to lay out any Parcel thereof : But it ſeemeth if he do it by Command of 


the Lord, that then it is Reaſon that he have an Action of Debt againſt the 
Lord for the Surpluſage. 5 | 

(c) An Abbot ſhall be charged in an Action of Debt upon a Loan of Mo- 4 Ed. 3. 
ney made unto his Predeceſſor, if the Money came to the Uſe of the Houſe. 
L An Attorney: ſhall have an Action of Debt againſt his Client for Money Thewrit 11 
which he hath paid unto any Perſon for his Client, for Coſts of Suit, or unto 


his Counſel, Sc. 


(d) If a Man contract to pay Money for a Thing which he hath bought; 
if he take a Bond for the Money, the Contract is diſcharged, and he ſhall 


not have an Action of Debt upon the Contract. 


ac, 1 H. 6. 8. per Babbington. 9 Ed. 4. 20. and ſo 10 H. 7, 21 and 24. 22 H. 6. 16. 21 H. 


3 H. 4. . 


able by Will, and afterwards deviſeth the Reverſion of the ſame Lands unto 
a Stranger in Fee, the Deviſee ſhall have an Action of Debt for the Rent re- 
ſerved, without any Attornment of the Tenant for Years. But if the Leſſor 
hath granted the Reverſion by Fine or Deed, the Grantee ſhall not have an 
Action of Debt without Attornment of the Leſſee for the Rent reſerved. 


0 


be ſued for the Debt, and not the Abbot who accepted him into Religion. 


(a) See 7 H. 4. 3. Now; This Allowance 


before Auditors is made Parcel of the Account, 


and as well of Record, and therefore on ſuch 


Surpluſage, Debt lies againſt the Executors. See 
10 H. 6. 25. ſo adjudged. 


() Becauſe a Bailiff by his Office is bound to 
be at Expences, 29 £4. 3. 20. and fo it ſeems 
is a Receiver to merchandize, &c. and a general 
Receiver retained to travel for his Reſceits, &c. 
Contr, of a Receiver of a certain Sum, for he 
ſhall have no Allowance of ſuch Expences as 
he makes without Orders; and zoe, in ſuch 
Action for Surpluſage by a Bailiff or Receiver, 


| he ſhall wage his Law. 14 H. 6. 24. 36H. 6. 6. 


For the Auditors are made Judges in Advantage 


of the Maſter, and not of the Bailiff; and this 


22 Ed. 3. B. 
6. 56. (L.) 10 H. 4. Debt 158. | 


Brion, 13 H. 4. Debt 167. 


was ſo at Common Law; /ed centr. adjudged by 


all the Juſtices in C. S. 21 H. 6. 16. 19 Ed. 2. 


Debt 176. 


ebt 127. 


Ed. 4. 26. 


be general, 
and the Count 
ſpecial. 

20 H. 6. 21. 
Newton 

28 H. 6. 4. 
39 H. 6. 22. 
7. 5. Carter. 


ſo Lord by 
Eſcheat of a 
Reverſion. 


(e) If a Man be indebted, and entereth into Religion, his Executors ſhall 4 Ed. 4. 25. 


Danby, 


N. . . 
. 


(e) See 41 Ed. 3. Debt 127. 13 Ed. 4. 4. 


5 H. 7. 25. 39 H.6. 22. 22 H. 


() But it is otherwiſe, if a Stranger makes 


an Obligation for the ſame Debt. 35 Ed. 3. 


Debt 83. See 11 H. 4. 79. 13 H. 4. 1. 10 H. 


7. 21. 

(e) See 13 H. 4. Debt 167, 467. 4 Ed. 2. 
B. 171. 5 H. 7. 18. 34 H. 6. 6. Lit. 130. 
(O.) See 5 H. 5. 8. 9 Ed. 2. Debt 171. but 
5 H. 7. 20. 4 Ed. 4. 25. 18 K4. 4. 19 ſeem 


contr. 


O 9 


(a) IL. 
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7H. 6. 5. 1H. 
6 Debt 26. 

7 H. 4. 4. 

4 Ed. 4. 16. 
17 4. 67. 
7 H. 4. 14. 
4 Ed. 4. 16. 


22 All. 74. 


21 Ed. 4. 67. 
14H. 7. 15. 


19, 20, 11 H. 


4. 44. Skrene. 
(422. } 


9 Ed. 3. 7. 
Debt 149. 


29g H. 6. 


Debt 143. 


Vide 14 Hf. 8. 


14. for Waſte. 
7 H. 6. 8. 


Writ of Debt. 


(a) If a Man be condemned in Treſpaſs, or in Debt upon a Bond, where P 
he denieth his Deed, and afterwards he is taken by a Capias pro fine at the 
King's Suit within the Year, and committed to Prifon; if the Gaoler ſuffer 
him to eſcape, he ſhall have an Action of Debt againſt the Gaoler : Yet he 
was not committed to Priſon at his Suit, but at the King's Suit. But within 
the Year after the Condemnation and Judgment, the Suit for the King ſhall 
ſerve as well for the Party as the King, becauſe the King was intitled to it by 
the Party, but after not: For it ſhall be intended that the Party is agreed with 
him who is condemned, and therefore after the Year he ſhall be put to his 
Scire facias upon the Judgment (5). 

(c) If a Man leaſeth Lands for Term of Years, rendering Rent, and after- A 
wards the Rent is behind, and the Leſſee ſurrendereth his Term, yet the 
Leſſor ſhall have an Action of Debt for the Arrearages before, as it ſeemeth 
by P. 38 Ed. 3. tamen quære, for the Opinion is contrary to 2 H. 6. 

If a 8 will not do his Service, by the Statute of 24 Ed. 3. cap. 9. he B 
ſhall be arreſted and committed to the Gaol; and if the Gaoler ſet him at 
large, he ſhall loſe ten Pounds to the King, and five Pounds to the Party. 
Now if the Gaoler ſet ſuch Priſoner at large, the Party who would have him 
detained, ſhall have an Action of Debt againſt the Gaoler. 

If a Man recover Damages in an Action of Waſte, he may have an Action C 
of Debt upon the Recovery, if he will. 

And ſo a Man may have an Action of Debt upon a Statute-merchant or D 


Staple, or upon a Recognizance, or may have Execution according to the 


Statute, at his Pleaſure. 

A Prior did recover an Annuity in Fee a a Parſon, and ede he E 
ſued a Scire facias againſt the Parſon, and did recover in the Scire facias the 
Arrearages of the Annuity, and afterwards he brought an Action of Debt 
againſt the Parſon upon the Recovery in the Scire facias for the Arrearage, 
and it was maintainable. 


(a) See 14 H. 7. 15. 4 Ed. 4. 16. 36 H. 6. the Warden, if he proved by Relation, that he 
24. 22 Af. 73. Note; In Debt on Obligation, elected him to be in Execution for him ab initio. 


the Defendant denies his Deed, but found againſt 


him; judgment is given, and he taken by Ca- 


pias pro fine, and the Plaintiff prayed an Z/egrr. 
Stoner ſaid, he ſhould make Fine and Diſcharge ; 
but Green contr. 17 Ed. 3. 57. and fee a Diver- 


ſity inter Debt and Treſpaſs, 5o Ed. 3. 4. See 


11 H. 7.16. 13 H.. 21. 7 H., 6, 6. 6 Ed. 
4. 4 H. 7. 10, 20. 36 fl. 6. 33. 7 H. 4. 4. 
And Nzte, the Caſe here put is Semers's Caſe in 
Debt on an Eſcape, where it was held, That 
notwithſtanding the taking of the Party pro fire, 
yet the Plaintiff may pray Execution by Elegit; 
but yet becauſe the Party Plaintiff ſhall be ſatiſ- 
fied bis Execution before the King ſhall be fatif- 
fied the Fine, he ſhall be adjudged to be in 
Execution for the Party, as well as for the King, 
ſo that the Sheriff ought not to diſmiſs him, al- 
though the Kirg had pardoned the Fine by Aſ- 
ſent of the Party. Alſo, by the Writ againſt 


5 


per Monſon. 
good Plea in Bar for Rent incurred after, ꝙ Ed. 


,— Lure, if the King pardons him, and yet 
the Sheriff detains him, and afterwards he who 
recovered, ſues an Elegit, if the Impriſonment 


after the Fine be puniſhable. 
(5) But after the Year he may pray that the 


Party be in Execution for him; ſo if he be ta- 
ken pro fine Cui Supra ) in ſuch Caſe Action or 


Capias does not lie as in Aſſiſe, Rediſſeiſin, &c. 
(c) Note; He who ſurrenders in Fact, ſhall 


have the Emblements, 30 Ed. 3. g. that by the 


Surrender of Parcel, the whole Rent is extinct ; 
14 Eliz. Note; Surrender is a 


3.7. Note; The Caſe is ſtronger if it de of a 


Leaſe for Lives, and yet ſuch Was held good. 


but over-ruled for miſcounting, 1. e not ſhewing 
the Commencement. 30 £4. 3. 10. See 14 H. 


6. 41. 38 Ed. 3. 10. contr, 19 H. 6. 4. 
(a) An 


Writ of Debt. | 283 

(a) An Abbot ſhall be charged in an Action of Debt tor Victuals, or other 26 Ed. 3. 55. 
neceſſary Things bought by the Butler, or other Officer who is deputed to Debt 165. 
make Purveyance for the Abbey in Time of Vacation. 

(5) If a Man levy Aid of his Tenants for the Marriage of his Daughter, 3 Ed. 3. Itin. 

and dieth, the Daughter not married, the Davghter ſhall have an Action of org PG 
Debt againſt the Executors of her Father for the Aid levied : ; and if the Exe 57 
cutors have not any Thing, ſhe ſhall have an Action of Debt againſt the 
Heir for that Aid, if he have any Thing by Deſcent. 

(c) If two Coparceners make Partition, and one granteth or promiſeth unto 30 Ed. z. 
the other a certain Sum of Money for the Equality of the Partition, ſhe Debt 131. 
ſhall have an Action of Debt upon this Promiſe, and ſhall recover the Money. 

(4) It a Man make a Tally, and make Bond thereupon, and ſeal and de- 12R. 2. Debt. 
liver it as his Deed, yet it ſhall not bind him, but he may plead againſt the 44 * 3.21. 
ſame, that he owed. him nothing, or wage his Law. For an Obligation 2 3 
ought to be made in Writing in Parchment or Paper, and not written upon If a Man . 
any y Piece of Wood, as a Tally is. come Debtor 
K And a Man ſhall have an Action of Debt againſt him who becometh Pledge for another by 
for another upon his Promiſe to pay the Money, without any Writing made 3 _ 


thereof ; quod vide in Title Pledge acquietand”, „ P. 43 Ed. 31. Debtor, if not 
by the Cuſtom 


of London. 


See 82. Lace. 


(a\ So for Money borrowed or lent, which (b) See 3 Ed. 3. Debt 15 7. it ſhall be i in the 
came to the Uſe of the Houſe, 41 Ed. 1. Debt Debet againſt an Heir. 5 
127. ſq if the Commonk makes a Deed, teſti- (c) 14 Ed. 3. Debt 137. Co. Lit. 169. 8 
fying the Debt. 4 Ed. 2. Debt 168. and lee 35 (4) See 2 R. 2. Debt 4. 12 H. 4. 23. 25 
d. 3. oh 26 Ed. 3. 55. 7 £4. 3. Debt. Ed. 3. 40. 


. 


90 (a) Nl: 


1 
| . 


(a) Writ de rationabili Parte Bonorum. 


If the Father FIIS Writ lieth where the Wife after the Death of her. Huſband cannot I. 
hath two Sons, have the third Part of her Huſband's Goods after the Debts are paid, 
and —__— and Funeral Expences performed : For then ſhe may have this Writ againſt 
hi rector, the Executors of her Huſband : And it ſeemeth by the Statute of Magna 
Quzre if he Charts, c. 18. that this was the Common Law of the Realm ; and ſo it ap- 
ſhall have any peareth by Glanvil, that it is the Common Law, that after the Debts paid, 


ag 1 N the Goods ſhall be divided into three Parts: One Part for the Wife, another 
cauſe he 1 


Ereentor and Fit for Sons and Daughters, and the third unto the Executors; but yet the 


bath Advance. Writs in the Regiſter rehearſe the Cuſtoms of. the Counties, and are of this 
ment by that. Form : | | 

A Woman did | | 1 mu py | | 
demand the Moiety of her Huſband's Goods, becauſe he had no Children, and counted upon the Cuſtom of the 
Realm. 31 Ed. 3. But 21 H. 6. 1 and 2. ſeemeth, it is by Cuſtom, and not by the Law of the Land, 7 Ed. 4. 
20. ac. M. 19. and 20 Eliz. in B. R. A Writ was brought and allowed there, notwithſtanding that Exception 
was taken at it, that it was maintainable by ſpecial Cuſtom in London. 1 Ed. 4. 5. Pilling. ac. | 


30 H. 6. Reſpond. 95 A Woman brought the Writ for the Moiety, and counted upon the Cuſtom, not 


ſpeaking of any Town, or that it was the Cuſtom of the Realm. 28 H. 6. 4. 40 Ed. 3. 8. 3 Fd. 3. Debt 156. 


Counts by the Cuſtom of the Town of Northampton, 17 Ed. 99 and 76. and that it is by the Common Law. 
7 Ed. 4. 20. Exception was taken, becauſe he did not count that the Cuſtom did continue. N 


The King to the Sheriff, & c. If A. who was the Wife of B. Sc. ſball make 
you ſecure, &c. then ſummon, &c. C. and D. Executors of the Teſtament of the 
aforeſaid B. that they be, &c. to ſhew (b) wherefore, whereas according to the 
Cuſtom which has hitherto obtained in the County aforeſaid, Wives after the Death 
of their Huſbands ought to have a reaſonable Part of the Goods and Chattels of 
their ſaid Huſbands, they the ſaid Executors unjuſily detain from the aforeſaid A. 

29 Ed. 3. 10. Her reaſonable Part, to the Value of ten Marks, of the Goods and Chattels which 
were of the aforeſaid B. ſome time her Huſband, and refuſe to render the ſame to 
her, to the great Damage and Grievance of her the ſaid A. and contrary to the 

| Cuſtom aforeſaid : And have there the Summoners and this Writ, ce. 
- Fd. 2. Fitz. And the like Writ the Sons and Daughters may have againſt the Executors; 
Detinue 561. and the Form 1s: | | . | | 


o Ed. ib. 52. | | - ; 
lee 3 "IT 8. It hath oftentimes been put in Ure at Common Law, and never demurred upon. 


(a) Note; This Writ is not Debet but Detinet, ſeiſed of Goods, his Heir ſhall have a reaſonable 
and ſo is not within the Stat. 21 Fac. 1. of Li- Part. See 7 Ed. 4. 2. 31 Ed. 3. 25. 1 Ed. 2. 
mitation of Actions; adjudged Trin. 6 Car. 1. Detinue56. 31 H. 8. Bro. ratianabil. Part. 6. 
in C. B. Sherawins's Caſe. | 17 Ed. 3. 9. 17 Ed. Detinue 78. or 58. F. De- 
See 30 £4. 3. 26. That it does not lie againſt zinue 32. 34 Ed. 2. Detinue 60. 
Executors, c. nor againſt a Stranger who is (5) See the Writ, Quare cum ſecundum Conſu- 
poſſeſſed of Goods only, 39 Ed. 3. 9. yet it etudinem totius Regni Angl. uſita“ & approbat, 
ſeems to lie againſt an Adminiſtrator de bonis non, c. adjudged good. 30 Ed. 3. 26. 
by Cuſtom in Sex, that where the Father dies at ates 


The 


. * > 2 
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Seda ad Molendinum. 285 


The King, &c. Becauſe A. of N. and S. his Siſter, have made us ſecure, &c. Marriage is no 
ſummon, &c. J. of H. and E. Executors of the Teſtament of R. of N. that they 353 
be, &c. to ſhew wherefore, whereas according to the Cuſtom which hath hitherio - N = oy 
obtained and been approved in the County aforeſaid, the Children after the Death given in his 
of their Fathers, who are not their Heirs (a) nor were promoted in the Life of Life, for Iſſue 
their Fathers, ought to have their reaſonable Parts of the Goods and Chattels wm taken 
which were of their Fathers aforeſaid, they the ſaid Executors unjuſtly detain ; 248 
from the aforeſaid A. of N. and S. after the Death of the aforeſaid R. their Ha- Deit 155. 
ther, whoſe Heirs they are not, nor who in the Life of their ſaid Father were 


promoted, their reaſonable Parts to the Value of ten Pounds, &c. (as above). 


Secta ad Molendinum. 


8 


ECTA ad Molendinum lieth, where a Man by an Uſage Time out of Mind, 
Sc. hath uſed to grind his Corn at the Mill of B. and afterwards he goeth 


Quære, If a 
Man may 
create a Te- 


unto another Mill, and (3) withdraweth his Suit from B.'s Mill, then may he nure at this 


have this Writ. And alſo it ſeemeth, that the Lord may have 
againſt his free Tenants who-hold of him to- do Suit at his Mill, and yet 


he may diſtrain his Tenants for the Suit, and avow for the ſame. | 
(c) And by Preſcription a Man may have Suit to his Mill of the Villains Com. B. A 

of a Stranger, and have SeFam ad Molendinum againſt them, and that it ſeem- Leaſe was 

eth by reaſon of their Reſidence in certain which they dwell upon. And this 


Writ is ſometimes Vicontiel, and ſhall be ſued in the County by a Writ of 


this Writ Pay upon a 


Gift in Tail, 
or ſuch Eſtate, 
P. 20 Eliz. 


made for Life 
of Parcel of 
the Demeſnes 


Fuſticies, at the Plaintiff's Pleaſure, or in the Common Pleas by a Præcipe, doing Suit to 
Sc. and the Form of the Writ in the County is fuch: 


The King to the Sheriff, &c. We command you, that you juſtice A. that juſtly 8 
and without Delay he do his Suit to the Mill of E. of N. in C. which he oweth 
to it, and hath been uſed to do, as it is ſaid, as he can reaſonably ſhew that he 
ought to do the ſame to it, that we may b 
ice. Witneſs, &c. 


Writ, becauſe it is in the Debet & Solet. 20 Eliz. 


Life, and yet the Writ is, Debet & Solet. 


(a) So Note, the Marriage is excluded. 1. If 


it be not by her Father. 2. If ſhe be not pro- 


moted. 3 Ed. 3. Debt 156. See 1 Ed. 2. Deti- 


nue 56, 186. 30 Ed. 3. 26. 39 Ed. 3. 9. 40 
Ed. 3. Bro. rationab. Part. 8. 

(2) Note in Mich. 3 Car. 1. it was held in the 
Exchequer, that if the King has a Manor b 
Wardſhip or otherwiſe, within which is a Mill, 
all the Tenants Cuſtomary and others within 


ſuch Manor ſhall grind their Corn at the ſaid 
Mill, though they are not bound thereto by Te- 


nure or otherwiſe, viz. during the King's Sei- 


Dyer. Br. Note 127, 128, Curia Claudenda lieth 


fin ; and this by the ancient Prerogative of the 
King. 


ear no more Clamour for want of Ju- 


his Mill, and 
ood. 

[ 123. } 
Note, That 
Tenant for 
Life of a 
Manor ſhall 
not have this 
for Tenant for 


(e) See 22 H. 6. 14. Seda ad Molend. may 


be maintained as well by Preſcription againſt the 
Reſiants, as by Tenure againſt the Tenants. 


See 29 Ed. 3. 12, 17. Note there, the Writ 


was, that he had ſuffered ſix Villains of the ſame 
Vill, who held ſix Carves, &c. and who ought 


to grind their Corn growing in the ſame Lands 
at his Mill, and ſhews how much each held, 


and alſo ſhewed Seiſin and Explees, and reco- 
vered | 


And 


V. 2 H. 4. 13. 


286 Quod permittat. 


And if the Writ be ſued in the Common Pleas, the Writ ſhall be thus: 
Command A. that juſtly and without Delay he do Suit to the Mill of E. of N. 
in C. which he eh to it, and hath been uſed to a9, as it is ſaid: And unleſs 
he will do it, &c. then ſummon, &c. 
And by the Rule in the Regiſter, a Man ſhal] have a Writ of Sea, Sc. B 
quod faciat ſeam ad furnum, & ad thorale, S ad omnia alia hujuſmodi. And 
Tenant for Life, or in Dower, may maintain this Writ in the Debet & ſolet, 
for this is of the Nature of a Writ of the Poſſeſſion : But in the Debet only 
ſeemeth to be in the meer Right. And the Defendant ſhall have a View in a C 
Secta ad Molendinum in the Debet & ſolet of Land, Fc. of the Mill in which 
the Suit is to be done (a). And the Proceſs in a Seca ad Molendinum ſhall D 
be Summons, Attachment and Diſtreſs, &c. and if he do appear after Default, 
then ſhall iſſue a Diſtringas ad audiendum Judicium, and yet he may ſue his 
Default (3). And you may ſee the Form of the Count in this Writ in the E 
Book of Entries, where he counteth upon a Tenure of Land, &c. and ano- 
ther Count, where he counteth (c) upon Preſcription : Sc. that the Tenant, 
and all thoſe which held thoſe Lands, have uſed to do their Suit at his Mill; 
yoo vide fol. 169. 


Quod permittat. 


\UOD permittat lieth where a Man hath Common of Paſture for his Cat- I. 
tle, and he is diſturbed by a Stranger, that he cannot uſe his Common, 

then ſhall he have this Writ: And this Writ may be ſued by Juſticies in the G 

County, or in the Common Pleas ; and the Form of the Writ is,, 
2 UI. 8. 12. The King to the Sheriff, &c. We command you, that you juſtice A. that juſtly, 
&c. he permit B. to have Common of Paſture in N. for one hundred Sheep, 8c. 
or for one hundred Oxen, &c. which he ought to have, as it is ſaid, as be can 
reaſonably ſhew, that we may hear no more Clamour thereupon, &c. or thus, 
Common of Paſture in the Land of him the ſaid A. which he ought to have 
therein, &c. Ox thus, That he permit A. to have Common of Paſture in one 
hundred Acres of him the ſaid A. 

And the Rule in the Regiſter is, when Common of Paſture is claimed in 
View granta- the Land of any Perſon certain, then the certain Number of Cattle are not 
bleinthisWric put in the Writ, &c. but the Form of the Quod permittat ſued in the Com- 


yet it is aid mon Pleas is ſuch : 
3 Ed. 3. that 


the Defendant cannot vouch in a Quod pw, for that i it is not a Præcipe quod reddat. Vide 45 Ed. 3.8. in 
the View. 


The King to the Sheriff, &c. Command A. that juſtly, &c. he permit B. to 
have Common of Paſture in N. and in * Acres 7 Wood, which he ought to 


(a) See 17 Ed. 3. 29. But not to vouch, 4 Za. ) See 12 Ed. 3. Procef 28. 18 Ed. 3. Judg- 
3- View 149. 13 Ed. z. Voucher 116. yet Aid ment 120. 
lies therein, although he were ſeiſed of the Suit (e) See 17 Ed. 4. 64 22 H. 6, 14. 29 Ca. 
by the Hands of him who prayed Aid. 17 Ed, 3. 12. 


3+ 64. a Have, 
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Quod permittat. 287 
have, as it is ſaid: And unleſs be will do it, and the aforeſaid R. ſhall make yeu 
ſecure, &c. then ſummon, &c. 

And another Form of the Writ for Common append. thus: 

The King to the Sheriff, &c. Command A. that juſtly, &c. he permit B. to Note ; This 
have Common of Paſture in N which belongeth to 255 Freehold in the ſame Town, Writ is in the 
* in another Town, of (a) which he the ſaid A. or the Father of the aforeſaid 8 

A. whoſe Heir he is, unjuſtly and without Judgment diſſeiſed R. the Father of the u pon a et 
aforeſaid B. whoſe Heir he is, after the firſt Paſſage over of Lord Henry he Son fin | mil to 
of King John into Gaſcony, as it is ſaid: And unleſs, &c. his Anceſtor, 

H And the Rule in the Regiſter is, that the Writ of Quod permittat lieth of 
Common of Paſture, Turbary, Piſcary, and reaſonable Eſtovers, againſt a 
Diſſeiſor of a Diſſeiſin to the Plaintiff of his Anceſtors, by him and his Ance- 
ſtors, and not in other Degrees, becauſe he ought to have a Writ of Right in 
the Debet & ſolet. 
But an Abbot may have a Writ of Quod permittat of a Diſſeiſin made unto 
his Predeceſſor, and ſhall make mention of the Diſſeiſin in his Writ. 


1 And the Form of the Writ Of free (5) Fiſhery, is ſuch: 


The King, & c. Command A. Sc. that, &c. he permit B. to have free Fiſhery 
in the Water of him the ſaid A. in N. or thus, in the Water in N. which be 
ought and hath been uſed to have in the ſame, as it is ſaid: And unleſs, &c. 
K There is another Form of the Writ of Quod permittat, in the Nature of 
Mortdaunceſtor, and is ſuch: _ 
The King, &c. Command A. that, &c. he permit B. to have Common of Paſture ; Ed. 25. 
in N. in which C. Father, or Mother, or Siſter of him the ſaid B. whoſe Heir Quod permit: 
he is, was ſeiſed, as of Fee (c), as belonging to bis Freehold in the ſame Town, tat . 
the Day whereon he died: And unleſs, &c. 
1, And if it be a Common in groſs, then he ought to put this Clauſe in the 
Writ, As belonging to his Freehold, xe. 
And ſo a Parſon or an Abbot ſhall have a 2uod permittat of the Seifin of 31 Ed. 3. 
his Predeceſſor, and the Writ ſhall ſay, 2 permit- 
Command, &c. that he permit B. Parſon of the Church of C. to have Common 10 Ed: z. 
of Paſture in N. of which F. ſome time Parſon of C. aforeſaid, &c. was ſeiſed, Quod + 
4s in Right (d) of his Church aforeſaid, the Day whereon he died, as it is ſaid: tat 4 
And unleſs, &. APrebend had 
And the Rule in the Regiſter is, that in the ſame Manner as is ſaid before ee * 
of Common of Paſture, ſo i it may be faid of all other Commons, as of Tur- Water . 
bary, Piſcary, Sc. Time of his 
M And there are divers other Writs of Quod permittat of another Nature; as Predeceſſor. 
a Man ſhall have a 219d permittat againit the Lord, to ſuffer his Villains to | 
CO Suit to his Mill, &c. and that accrueth by Uſage and Preſcription ; the 
W rit IS, 


fa) And Note; it Sk make the Defendant the Soil itſelf is to be recovered, Temp. Ed. 1. 


privy to him that did the Tort. 13 Ed. 3. Brief 861. 4 Ed. 3. Feoffment 79. | 
Brief 676. c) Ut de ferde, add & de jure. 31 Ed 1. 


() Note; A Præcipe does not lie pro Piſcaria Brief 874. 
in Agua, but pro Piſcariæ generally, for thereby (4) Ut de jure Eccleſiæ, or ut de feods Ectlijice. 


31 Ed. 1. Quad permittat 8, 
(a) The 
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288 Quod permittat. 
[ 1 24. ] The King, &c. Command A. that juſtly and without Delay be permit (a) his A 


Villains of C. to do Suit to the Mill of B. &c. in E. &c. And unleſs, &c. and © 


the aforeſaid B. ſhall make you ſecure, &c. then ſummon, &c. 

If the Milter And another Writ: Command A. Sc. that he permit B. to grind his Demeſue 
raketh Toll, Corn of N. at the Mill of him the ſaid A. in N. quit of Multure, which he ought 
6 TIM and hath been uſed to grind at the ſame Mill, as it is ſaid: And unleſs, &c. Or, 
the Tenant of Command A. Sc. that he permit B. to draw Water at the Well of bim the ſaid 
the Freehold A. in N. as he ought and hath been uſed to draw at it, as it is ſaid: And unleſs, 

take it, aQuod &c, Or, That he permit B. to water his Flock at the Water of him the ſaid A. 
Perm tat. in N. as he ought and hath been uſed to water it, as it is ſaid. Or, That be 
& 44 Ed. 3 ac. permit B. to have his free Bull in N. as be ought and hath been uſed to have, as 
Vi. Ed. 1. Br. it is ſaid. Or, That he permit B. to have a certain Way oveRthe Land of him 
Battail 13. 6. the ſaid A. in N. Sc. Or, That he permit B. to have bis free Fold in his De- 
Quod permit. neſne Lands in I. which he ought and hath been uſed to have, Or, That be per- 
3 mit B. to have free Fiſhery in the Water of him the ſaid A. in N. Sc. Or, That 
brought of He permit B. to have free Paſſage over the River Humber in the Ship of him the 
Eſtovers. {aid A. which he ought and hath been uſed to have in it, as it is ſaid, &c. And 
unleſs, &c. But a Man ſhall not have a Quod permittat of reaſonable Eſtovers 

in a Wood, or in Turbary, or in Heath, and the like. 5 
And the like by the Rule in the Regiſter, for in lieu thereof is given the 

Writ of Aſſiſe of Novel Diſſeiſin by the Statute of Weſt. 2. cap. 26. 
And a Man ſhall have a Writ, That he permit him to ereft Ladders in the 
Soil of him the ſaid L. in B. contiguous to his Manſion, for covering and repair- 
ing his Houſes there, as often as need ſhall be, as he ought and hath been uſed to 
erect them, as it is ſaid: Ard unleſs, c. 

And a Man may have a Writ of Quod permittat of a Corrody ; as, Com- 
mand P. Prior, &c. that be permit B. to have competent Suſtenance for himſelf 
and one Boy in Viftuals and Apparel, and in all other Neceſſaries, and in Proven- 
der for one Horſe every Day; and alſo competent Suſtenance for four Men of the 
Company of the ſaid B. four Boys, four Horſes, four Harriers, and four Sparrow- 
hawks every Year, at the Feaſts of the Birth of our Lord, Eaſter, Pentecoſt, and 
All Saints, and for three Days after every of the ſaid Feaſts, in the Priory of C. 

Sc. of which E. ſome time Prior of the Place aforeſaid unjuſtly, &c. diſſeiſed F. 

Father of the aforeſaid B. whoſe Heir he is, after the firſt Paſſage over of, &c. 
z0Ed.1.Quod And in a 2uod permittat habere chiminum, in the Nature of the Writ of 
permittat 10. Right, and to hold Suit, and dereign the Warrant, Sc. the Defendant came 


Br. Batiall 13. and joined the Miſe upon the meer Right, and was received. 


4 Ed. 3. 48. (5) And in a 2ucd permittat by a Parſon, he counted of the Fee and Right, B 
Quod permit- and held Suit, and dereign, &c. and the Tenant came and gaged Battail, &c. 
* Tempore Regis Ed. 1. 


And Tenant in Tail ſhall have a Rod permittat (c). 


(a) See 17 Ed. 3. 67. 18 E4.3. 56, 57. 29 (6) 30 Ed. 1. Quod permitiat 10. 
Ed. 3. 13. And Note that in this Writ Eſplees (e) Temp. Ed. 1. Quod permittat 9. 4 Ed. 3. 
are bound in the Multure, and not in the Toll, pl. 39. 4 Ed. 3. 2. ſo ſhall a Tenant for Lite. 
for that the Mill itſelf is not in Demand, See 4 4.3. 


18 Ed. 3. 57. i ne defind Damages ſolement. 
(a) And 
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Quod permittat. 


(a) And in a Quod permittat of a Common the Tenant alledged the Darrein 
Seiſin in the Plaintiff; and it was adjudged a good Plea to abate the Writ, 

But there the Plaintiff counted of the Seifin of his Anceſtor : For a Man ſhall 

have a Prod permittat of his own Seiſin, as it ſeemeth. 

D And a 9nd permittat him to reduce a Watercourſe, &c. which is miſturned, 
will well lic. 

E And a Man ſhall have a Quod permittat againſt the Tenant of the Freehold 2H. 4. 13. ac. 
for an Act done, or a Diſturbance done by a Stranger who was not 'Tenant of 
the Soil. 

F And the Proceſs in a Quad permitiat is Summons, Attachment and Diſtreſs: 
And if the Sheriff at the Summons return Nihil, the Plaintiff may pray 3 (2) 
Capias and have it, Qued vide H. 39 Ed. 2. 

G And the Form of a Count in a Quod permittat appears in the Book of En- 

tries, fol. 80. on the firſt Side. 

11 And it a Man build a Houſe, or a Wall, or other Thing which is a Nu- 

ſance unto the Freehold of another, and diath ; ; he whole Nuſance it is ſhall 
have a Writ Quoa permittat againſt his Heir that did the Nuſance, and the 
Writ is ſuch: _ 

The King to the Sheriff, &c. Command A. that juſtly, &c. be permit B. to 
pull down a certain Houſe, or a certain Wall, or a certain Hedge, or a certain 
Mill or Ditch, which R. the Father, or other Anceſtor of the aforeſaid A. (c) 
whoſe Heir be is, unjuſtly and without Judgment built, lo the Nuſance of the Free 
Tenement of C. the Father, or other Auceſtor of the aforeſaid B. whoſe Heir be 
is, in the ſame Town or in another Town after the firſt, &c. as it is ſaid, and 
unleſs he will do it, &c. Or thus: That he permit B. to raiſe or lower a cer- 
tain Pool in L. which the aforeſaid A. unjuſtly lowered or raiſed, to the Nuſance of 
his Freehold, or of C. Father of the aforeſaid B. &c. Or thus: That juſtly, 
&c. he permit B. to bring back again the Courſe of a certain Water in L. into its 
right and ancient Courſe, which C. the Mother of the aforeſaid A. whoſe Heir he 
zs, diverted, to the Nuſance, &c. Or thus: That juſtly, &c. be permit B. to 
open a certain Way in N. which C. Father of the aforeſaid A. whoſe Heir be 15, 


unjuſtly Stopped up, &c. 


yu: 


30 Ed. 3. 


2. That he could not have a 


(a) See a Quod permittat by Tenant in Tail 
" the Debet & Solet. 4 Ed. 3. 46. See 4 Ed. 

24. 3 Ed. 3. 25. and he ſhall declare on his 
Cake! See 17 Ed 3. 67. a Quod permillat by 
Tenant for Life; ſo 4 . 3. 

Of Common, Ic. See a Quod permittat of 
Common of Paſture of his own Seifin, it ſhall 
bind Eſplees, c. and he tendered Suit, c. 
And the Writ was in the Debet & Selet. Pole 
defended it, and joined the Mife or Iſſue, 
whether he had the better Right to hold in 
Severalty, (as he tendered it) or the Demandant 
to have the Common, Oc. and Reſolved, 1. 
That the Writ being in the Debet & Sole, and 
to a Writ of Pofleilion, that the Miſe ſhould 


not be joined. 
Writ of his own Seiſin in the Debet; but becauſe 
the Parties were agreed, that the Miſe ſhould 
ſtand, the Writ was amended, and Solet ſtruck 
out. T. 16 Ed. 3. 

(6) And after Appearance a Di/tringas in lieu 
of a Petit Cape, and therefore in a Quod per- 
mittat againſt two, they ſhall not fourch per 
Diſtreſs. 38 Ed. 3. 1. contra 14 H. 4. See 30 
Ed. 3. 3. Note; the Party there came in by 
the Capias, and therefore was put to Anſwer, 

(e) Or Predecegjir, and therefore if the Writ 


be general, ad Nocumentum liberi Tenementi Sui, 


it is a good Plea to ſay, that it was not done iR 
his Time. 2 Hf, 4. 13. 


P p (a) And 
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Or Bailiw. 
34 Ed. 1. Br. 
Demand 43. 


3 H. 6. 26. 
Int. 125. 
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Writ of Admeaſurement of Paſture. 
(a) And if a Man levy a Nuſance unto the Freehold of another, and he 
to whom the Nuſance is done maketh a Feoffment in Fee of the Land; and 
he who did the Nuſance maketh a Feoffment of the Land in which te Nu— 


ſance is; yet there is a Writ in the Regiſter for the Feoffee of him to whom 
the Nuſance was levied againſt the Feoffee of the other, to reform that Nu- 


ſance, and the Writ is ſuch: 


The King to the Sheriff, &c. Command C. that juſtly, &c. he permit B. to make 
broad a certain Way in N. which C. unjuſtly and without Fudgment made narrow. 
But this Writ is not given by the Statute, but may ſue, Sc. by the Statute 


Weſt. 2. in Caſu conſimili, &c. c. 2, 4 
Quod permittat of a Fair or Market ſhall be ſued in the Common 


And a 
Pleas; and the Writ is ſuch: 


The King to the Sheriff, &c. If A. ſhall make you ſecure, & c. then ſummon B. 
&c. that he be before our Fuſtices, &c. to =r wherefore he hath ſet up a cer- 


tain Market, or a certain Fair in I. to the 


uſance of 55 free Market, or free 


Fair of him the ſaid A. in the ſame Town, or in another, after the fk, &c. 

as it is ſaid. And bave there the Summoners, &c. | 
And the like Writ for the Heir, where the Father doth levy the Market or 

Fair unto the Nuſance of another Fair or Market; or for the Lear againſt 


him who levieth the Nuſance, &c. 


Writ of Admeaſurement of Paſture. 


HE Writ of Admeaſurement of Paſture lieth betwixt Commoners who 
have Common appendant to their Freeholds, if one of them ſurcharge 


the Common by putting in more Cattle in the Common, than he (4) ought 
to have Common for there, then that Commoner who 1s grieved ſhall have 


this Writ of Admeaſurement of Paſture; and by this Suit all the Commoners 


ſhall be admeaſured, as well thoſe who have not ſurcharged the Common, 
as he who hath ſurcharged it, and he who bringeth the Action ſhall be alſo 


5 admeaſurcd. 


(a) So is {Paths Caſe, 5 Co. after a Re- 
gueſt to abate it. See 4 Af. 3. 4 Ed. 3. 36. 
5 Ed. 3. 43. The Father erects a Lime-kiln, 
which is a Nuſance to B. and after diſcontinues 
the Uſe thereof, and then B. makes a Leaſe for 
Life; then the Father uſes the Lime-kiln and 
dies, and the Son does not abate it on Requeſt ; 
a Quod permittat lies againſt him: But if the 


Father had levied it before the Leaſe, and had 


then it had been otherwiſe. 


from Time to Time uſed it during the Leaſe, 
Note The Writ 
there was, Quod Pater levavit ad nocumentum 
{iheri Ten'ti ſui. The Defendant ſays, that he 
had a there, and uſed it before the 
Leaſe, Oc. 

It ſeems by the Statute, it ſhall be brought 


againſt him that did the Tort, and the Terte- 
nants after the Alienation, Yet. 2. cap. 24. alſo 
it lies for a Succeſſor ; and Note; in ſuch Caſe 
the Alienee may have Aid of him in the Rever- 
ſion or Remainder. Qære 30 Ed. 3. 26. 4 . 

. Reg. 194. 

(5) Note; If A. grants to B. Common for 
one thouſand Cattle in four Carves, and after 
grants to C. Common in the ſame Land for one 
hundred Beaſts; if by the ſecond Grant the 
Beaſts of the firſt Grantee cannot have ſufficient, 
the ſecond Grant is void againſt B. 18 H. 6. 30. 
Note; The Writ ſhall be brought againſt him 
only who ſurcharges ; and 1n this Writ all ſhall 
be admeaſured, but not to their Prejudice, ſeeing 
they are not Parties to the Suit. 8 H. 6. 26. 


(a) And 
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Lord ſhall not have the Writ of Admeaſurement againſt the Tenant ; 


oa 
Writ of Admeaſurement of Paſture. 


(a) And the Writ is Vicontiel, and ſhall be directed unto the Sheriff, and View in the 
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ſhall not be returnable; and the Ferm of the We in uch: 8 50 H. 
The King to the Sheriff, &c. A. bath complained unto us, that B. and C. his an Gap "og 


Wife have unjuſtly ſurcbarged his Common of Poſture in N. ſo that they have in 32 Ed. 3 


it more Beaſts and Cattle then they ought to have, and belongs to them to have, Voucher 194 


and therefore we command you, that juſtly and without delay you admecſure that 

Paſture, ſo that the aforeſaid B. and C. may not have in it more Beaſts and Note, this 

Catile than they ought to have, and belougs to them to have, according to their Writ is VI. 

Freehold which they have in the ſame Town, and that the afereſaid A. may have tel, and 
the Statutes 

in that Paſture ſo many Beaſts and Cattle as he ought to have, and belongs 10 are the Judges 

him to have, that we may hear no more Clamour, &c. by 7Ed.4. 23. 


(5) And if the Tenant ſurcharge the Common with his Cattle, &c. the 18 Fd. 3. Ad- 
but it meaſurement 


ſeemeth the Lord may diſtrain the Surpluſage of the Cattle Damage-feaſant. 7,7 e 


And ſome ſay, that the Lord may have an Aſſiſe againſt the Tenant for the 
Surcharge, for that he is diſturbed of the Profit of his Land. Quære of theſe 
Caſes (c). 

But if the Lord ſurcharge the Common, the Tenant mall not have a Writ 18 Ed. 2. 20, 
of Admeaſurement againſt the Lord, but he ſhall have a an Aſliſe of Common 


againſt the Lord. 


(a) Admeaſurement ſeems not to lie for Com- 
mon appendant, or for Common by Specialty 
ſans Number; but for him who has Common 
appurtenant, or a certain Common by Grant or 
Specialty if he ſurcharge. 22 K 55. 

(5) He cannot diſtrain the Surplus, where 
the Tenant has Common appendant, until it be 
admeaſured, 10 Ed. 3. 51. 18 Ed. 3. Admea- 
Surement 7. per Curiam, and yet he may approve 
it. 

Note; The Lord may have an Admeaſure- 
ment; but he himſelf ſhall not admeaſure, Temp. 
Ed. 1. Admeaſurement 12. 


bet's Caſe, 


(e) See Bra#. 229. That the Lord may have 


 Admeaſurement againſt his Tenant, or e conwver/o 


for a Commoner againſt the Lord. Temp. Ed. 1. 
Admeaſurement 16. Not againſt the Lord, be- 
cauſe he cannot approve, but againſt the Tenant 
who is not Lord. Bid. 11. 18 Ed. z. 80. Ad- 
meaſurement 7. If there are two Neighbours in 
a Vill, who intercommon each in the other's 
Land, Admeaſurement does not lie between 
them; but if there are three Neighbours 4. B. 
and C. and each intercommons in the other's 
Land ; if one of them ſurcharge, the whole Ad- 
meaſurement lies, for he had Common in the 
Lands of the three, Sc. But where there are 
only two Neighbours 4. and B. Admeaſure- 


See 6 Co. 54. Cor- 


ment does not lie, for there on a Surcharge, the 
Remedy is by Aſſiſe as Tertenant, and not as a 
Commoner; and a Tertenant cannot be admea- 
ſured ; but where there are three Commoners or 
more who intercommon, each ſhall be admea- 
ſured jn the Lands of the other, 18 Ed. 3. 43, 
30. Admeaſurement, when againſt Tenant of the 
Soil. 151d. * See 18 Ed. 3. Admeaſurement 7. 
19 £4. 3. | 

Note ; The Writ of Admeaſurement lies, tho 
the Plaintiff has diſſeiſed the Tenant of the 
Common, if he continues ſeiſed of the Land to 
which, 8 Ed. 2. Admeaſurement 14. And if the 
Defendant has Common appendant to his Free- 
hold in three Vills, it may be admeaſured for 


the Lands in one of the Vills. Temp. Ed. 1. ibid. 


15. Note there, if one has Common appendant, 
and the Lord of the Soil grants him Common 
there for two hundred Beaſts more, whereby the 
Common is ſurcharged; Admeaſurement lies 
againft him, and he ſhall admeaſure within the 
Number granted him, and ſhall be put to vouch 
his Grantor to Warranty. Temp. Ed. I. ibid. 16. 
and Brief 862. See 22 AJ. 65. Aameaſure- 
ment 11. 

Note; If the Lord leave ſufficient Common, 
but the Way is not at ſo good Eaſe or Plight as 
it was before, Aſſiſe of Common lies, by Stour t. 
11 H. 4. 26. 
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See 179. E. 


126. D. E. 


7 Ed. 4. 22. 


Panby. 


Writ of Admeaſurement of Paſture. 


And fo if the Lord do make Approvement of the Common unto himſelf, 
and do not leave ſufficient Common to the Tenant, the Tenant ſhall have an 
Affiſe, and not a Writ of Admeaſurement. And he who hath Common ap— 
purtenant certain, or Common by Grant certain, ſhall be admeaſured ; and a 
'Fenant thall have an Admeaſurement againſt him; but he who hath a Com- 
mon appurtenant without Number, or Common in groſs without Number, 
Mall not be ſtinted, nor a Writ of Admeaſurement doth not lie againſt him. 

And in the Time of Ed. 1. it was agreed, That one Neighbour ſhall have F 
a Writ of Admeaſurement againſt another, where they intercommon by reaſon 
of Neighbourhood. _ 

And if the Sheriff will not make the Admeaſurement, he ſhall have an 

Alias and Pluries, vel Cauſam nobis fignifices. And if he do not return the 
Pluries, he ſhall have an Attachment againſt the Sheriff. And the Plea may 


be removed out of the County by a Pone, at the Suit of the Plaintiff, with- 


out ſhewing Cauſe in the Writ. But at the Suit of the Defendant he ought 
to ſhew Caule in the Writ; and the Writ of Pore is ſuch : 

Put, at ihe Petition of the Plaintiff before our Juſtices, &c. ſuch a Den be 
Plea which is in your County by our Writ between A. and B. of Admeaſurement of 
Common of Paſture in N, and ſummon, &c. the aforeſaid B. that he be then there 


to anſwer the Here A. thereupon, & c. And have, &c. this Writ and the 
other Writ. 


And upon this Writ of Admeaſurement the Plaintiff ſhall enter his Plaint 
into the County before the Sheriff, as he ſhall do in a Replevin ſued by Writ, 
and upon that the Sheriff ſhall make a Warrant againſt the Detendant, &c. 
and warn him to appear; and if he come and plead nothing in Bar, or grant 
it, then the Sheriff ſhall make the Admeaſurement. 

In a Writ of Admeaſurement brought againſt one of Common in D. the 
Defendant ſaid that he had Lands in B. and S. to which he had Common in 
the ſame Place, and yet the Writ good; for it is holden there, that the 
Ouſter of the Surcharge ſhall not be in the ſame Place only, yet it ſeemeth 


all the Common ſhall be admeaſured. 7. emp. Ed. 1. Admeaſ. 15 


But if the Defendant ſhew Cauſe unto the Sheriff ee the Admea- 
ſurement ſhould not be made, then the Sheriff ought not to make Admea- 
ſurement upon this Writ; but the Plaintiff ought to remove the Plea by a 


Pone into the Common Pleas, by which Pone the Defendant ſhall have Day 


for to appear, c. And if he appear not, then ſhall iſſue a Difringas di- 
reed to the Sheriff to diſtrain the Party, and ſuch Day ſhall be given by 
that Writ, that two Counties may be kept between the Date of the Writ and 
the Return, and in the Counties Proclamation ſhall be made, that he come 


and ſhew Cauſe why the Admeaſurement ſhould not be made. And if he do 


not come at the Return of the Diſtringas, then a Writ ſhall be awarded unto 
the Sheriff, to make the Admeaſurement by his Default; and that is given 
by the Statute of Meſt. 2. cap. 8. and the Writ is, 

The King to the Sheriff, &c. Whereas A. hath lately complained to us, that B. H 
and C. have ſurcharged his Common of Poſture in N. ſ that they have mere 
Beaſts and Caltle in ut than they cught to have, and belongs to them to hove : 


5 Wherefore 


Writ of Admeaſurement of Paſture. 293 
FW herefore we commanded you, that juſtly and without Delay you ſhould cauſe that 
Paſture to be admeaſured, ſo that the aforeſaid B. and C. may not have in it more 
Beaſts and Cattle than they ought to have and belongs to them to have, according 
to their Freehold in the ſame Town; and that the aforeſaid A. may bave in that 
Poſture ſo many Beaſts and Cattle as he ought to have and belongs to him to have, f 
&c. that we might hear no more Clamour, &c. and you have done (a) nothing 
thereupon, as we have received Information from him the ſaid A. And whereas | 
ve have oraained in our Writ of Admeaſurement of Paſture, that after the Grand 
Diſtreſs Days ſhall be given, within which two Counties may be Holden, at which 
Proclamation ſhall be made, that the Defendant fhall come in to anſwer the Plain- 
tiff; at which Day, if he ſhall not come, Admeaſurement may be made by Default: [ 126. J 
Wie command you, as we have heretofore commanded you, that juſtly and without 
Delay you cauſe the aforeſaid Paſture to be admeaſured, according to the Tenor of 
our other Writ thereof to you directed, and according to the Form of our Statute 
thereof provided and ſet forth, that we ney not be again ſolicited upon this Matter 
by the aforeſaid A. Witneſs, &c. 
A And when. the Plea is removed by Pone in the Common Pleas,. and the | 
Plaintiff appears and the Defendant, then the Plaintiff ſhall count againſt the | 
Defendant ; and fee the Form of the Count in the Book of Entries, fol. 128. | 
B And if the Defendant do grant to have the Admeaſurement, a Writ ſhall | 
iſſue to the Sheriff to make Admeaſurement, which ſhall be ſuch : ; 
The King to the Sheriff, &c. We command you,. that having taken with you 
twelve, &c. by whom, &c. who neither, &c. you go in your own Perſon to ad- 
meaſure the Common of Paſture, and by their Oath you cauſe the Common of Pa- 
ſure aforeſaid to be admeaſured, ſo that the aforeſaid S. and D. may not have 
more, &c. and to them belongeth not to have, according to their Freebold which 
they have in that Town: And that the aforeſaid R. may have in that Paſture ſo 
many Beaſts and Cattle as be ought to have and belongs to. him to have, according 
to bis Freehold which he hath in that Town, and the Admeaſurement, which, &c. 
you make known before our Fuſtices under your Seal and the Seals of thoſe, &c. 
After the Pone returned to remove the Plea out of the County, if the De- 
fendant make Default at the Day of the Return of the Writ, then ſhall iſſue 
a Writ to the Sheriff to diſtrain the Defendant, and in the Writ ſhall be con- 
tained, that he make open Proclamation in two Counties, Oc. that the Defen- 
dant come into the Common Pleas at the Day of the Return of the Diſtringas, 
to anſwer to the Plaintiff, Sc. And if the Sheriff return the Writ ſerved, 
and the Defendant doth not come, then ſhall iſſue a Writ to the Sheriff to. 
make the Admeaſurement. 
D And it appeareth by the Book of Entries, fol. 123. That a. Writ of Ad- See 125. D. 
meaſuret 1ent doth not lie againſt the Lord of the Soil (). 


(2) Note; Though nibi/ be returned to each (5) See 2 II. 6. 41. And there ſome hold that 
of the three Writs, vet by the Statute they ſhall the Defendant, ſhall have Admeaſurement, See. 


proceed to the Admeaſurement. 8 H. 6. 27. 9 H. 6. 41. 2 1ſt. 83. 


And! 
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18 Ed. 3. 20. 
Admeaſure- 
ment 7. aC', 
and there 


holden that it 


lieth not 


8 1 


Writ of Admeaſurement of Paſture. 


And if a Man be once admeaſured by a Writ of Admeaſurement directed E 
unto the Sheriff by the Sheriff, &c. and afterwards he ſurchargeth the Common 


again, then the Party who ſued the firſt Writ ſhall have a Writ to the Sheriff, 


called a Writ De ſecunda Superoneratione; and the Writ is ſuch : 


againſt the Feoffee of the Lord of Part of the Demeſnes, ſo that the Feoffee is in the ſame Degree as the Lord 
himſelf. 8 Ed. 2. Admeaſurement 14. In Admeaſurement of Paſture the Defendant ſaid, that the Demandant, 
pendent the Writ, had ejected him of the Common, and no Plea; for notwithſtanding that he had not the Com- 


mon, he held 


the Land for which the Common is ſurcharged. 


The King to the Sheriff, &c. A. hath ſhewed unto us, that whereas he lately 
brought to you our Writ of Admeaſurement of his Common of Paſture in N. which 
B. unjuſtly ſurcharged; and you did admeaſure that Paſture by our Command, as 


the Cuſtom is in our Realm, &c. he the ſaid B. hath unjuſtly ſurcharged that 


Paſture after the aforeſaid Admeaſurement, to the great Expence and Grievance 
of him the ſaid A. and contrary to the Form of the Statute hereupon provided : 
And becauſe we will relieve the ſaid A. as we are bound to do, according to the 
Form of the ſame Statute, we command you, that you go in your own Perſon to 
that Paſture, and diligently inquire, by the Oath of honeſt and lawful Men of 
your Bailiwick, by whom the Truth of the Matter may be better known, touching 
the ſecond Surcharge of the ſame Paſture ; and if you ſhall find by that Inqueſt, 
that the Paſture was again unjuſtly ſurcharged by the aforeſaid B. after the Ad- 
meaſurement, then that you anſwer to us at the Exchequer for the Beaſts beyond 
the due Number put into the Paſture after the firſ® Admeaſurement, er for the 
Price of them, and remove the Surcharge aboveſaid. - 

And it appeareth by this Writ, that a Man ſhall have a Writ De Superone- 
raticne upon the firſt Writ of Admeaſurement of Paſture, which is Vicontiel, 
and directed to the Sheriff, if the Sheriff make Admeaſurement upon that 
Writ, and afterwards the Defendant ſurcharge the Common again, as well as 
upon a Writ of Admeaſurement awarded out of the Common. Pleas upon a 
Judgment there given, &c. But upon the Writ of Admeaſurement awarded 
to the Sheriff, by which he maketh Admeaſurement, if the Defendant ſur— 
charge the Common after, the Writ of ſecund' Superoneratione ſhall be awarded 
out of the Chancery: But upon a Judgment given in the Common Pleas of 
Admeaſurement, Sc. if the Defendant 1 the Common, the Writ of 
ſecunda $uperoneratione ſhall be awarded out of the Common Pleas ; and the 


Form of the Count in a Writ of Admeaſurement is ſuch: _ 


And whereupon the aforeſaid Plaintiff complains, that whereas he is ſeiſed of G 
one Meſſuage with the Appurtenances in S. to which he the ſaid Plaintiff hath 
and ought to have Commmon of Paſture, with four Herſes, in one hundred Acres 
of Paſture called B. every Year throughout the whole Year, appurtenant. Ard 
the aforeſaid Defendant is ſeiſed in his Demeſne as of Fee of four Yard-lands with 


the Appurtenances in the ſame Town, to which the ſaid Defendant hath and ought 


to have Common of Paſture, with one hundred Horſes and twenty Oxen, &c. every 
Year throughout the whole Year, appurtenant ; the aforeſaid Defendant hath un- 
juſtly ſurcharged the Common of Paſture aforeſaid called B. fo that he hath mere 
Beaſts and Cattle in it than he ought to have, and to him belongs to have; where- 
upon he ſaith that he is injured, and hath ſuſtained Damage to twenty Pounds, 
and prays Admeaſurement. _ 

* 


Writ de Reparatione facienda. 


H And by the Writ of Secunda Superoneratione the Plaintiff ſhall recover bis 
Damages againſt him that was Defendant in the firſt Writ, and alſo he ſhall 
forfeit unto the King the Cattle which he put in over the due Number after 
the Admeaſurement made. And all this is by the Statute of Jef. 2. Vide 
ant. 128. 

HS Kind note, That by the Writ of Admeaſurement all the Commoners 
ſhall be admeaſured as well as thoſe who were Parties to the Writ. But yet 
if any of thoſe who are Commoners, which were not Parties to the Writs of 

Admeaſurement, Sc. do ſurcharge the Common after Admeaſurement, they 

ſhall not forfeit their Cattle, nor the Value of them that were in the Paſture 

above the due Number, becauſe they were not Parties to the firſt Writ, nor 
the Party ſhall recover Damages againſt them for this Surcharge in this Writ. 

For the Writ of Secunda Superoneratione doth not lie but only againſt him, 

againſt whom the firſt Writ was ſued forth. 


Writ de Keparaticie tacienda. 


A TX Writ de Reparatione facienda lieth in divers Caſes; one is, where 
there are three Tenants in Common or Joint, or pro indiviſo of a Mill 

or a Houſe, Sec. which falls to Decay, and one will repair, but the other will 
not repair the ſame, he ſhall have this Writ againſt them; and the Writ is ſuch: 
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[ 129. ] 


11 Co. 82. b. 


B The King to the Sheriff, &c. If A. ſhall make you ſecure, & c. then ſummon, 


&c. B. and C. that they be, &c. to ſhew wherefore whereas they the ſaid A. B. 


and C. hold a certain Mill in N. undivided, and receive the Iſſues thereof coming 


by equal Portion, and are bound to repair and keep up the ſame Mill, and they 


the aid B. and C. although they receive their Share of thoſe Profits happening, 


yet they refuſe to contribute to the Reparation and Support of the ſaid Mill, to 


the great Damage and Grievance of bim the ſaid A. as it ſaid: And have there 


the Summuners, &c. 


C And ſo if a Man have a Houſe adjoining to my Houſe, and he ſuffer his 


Houle to lie in Decay, to the Annoyance of my Houſe ; I ſhall have a Writ 
againft him to repair his Houſe in ſuch Form : 
Command A. that, 8c. he cauſe to be repaired his certain Houſe in N. which 
threatens Deſtruction, to the Nuſance of the Freehold of B. in the ſame Town, which 
he ought and hath been uſed to repair, as it is ſaid, &c. and unleſs, &c. 
'D And ſo if I have a Paſſage over a Bridge, and another ought to repair the 


11 H. 4. $4. 


Bridge, and he ſuffer the ſame to fall to Decay, I ſhall have a Writ againſt 


him in this Form : 


The King, &c. Command A. that, &c. he together with B. and C. his 8 


ners, cauſe to be repaired the Bridge or a certain Pool in N. which he ought to 


repair with them, as it is ſaid, and mes &c. or thus, à certain Bridge, or 4 


(a) But Note; The Judgment on the Admea- a new Admedſurement. 18 Ed. 3. Admeaſurc- 
ſurement, is only to extend between the Parties: ment 7. 3 
for if any other be aggrieved, he ought to bring 


certain 


Mrit de Reparatione facienda. 


certain Pool which is fallen down, or broken down to the Nuſance of (a) the 
Freehold of B. in the ſame Town, which he ought and hath been uſed to do, &c. as 
it is ſaid; or thus, to cauſe to be repaired with B. and C. his Partners, the 
Ditches and Walls in N. which are fallen down, to the Nuſance of the Freehold 
of B. and C. which he ought and hath uſed to repair with them, as it is ſaid, &c. 

And if any Bridge, Wall or Sewer be broken, unto the Annoyance of the E. 
Country, upon a Surmiſe made by any Perſon thereof in Chancery, that cer- 
tain Perſons ought to repair the tame, he ſhall have a Writ unto the Sheriſß 
to diſtrain ſuch Perſons to repair the ſame; but it appeareth (%) by the Re- 


giſter, that the King ſhall ſend his Commiſſion to the Sheriff to enquire who 


ought to make ſuch Bridge, and that he diſtrain them to make the ſame, 
and repair it. But by the Statute of 28 Ed. 3. cap. q. (c) a Commiſſion ſhall 
not be made unto the Sheriff to take an Indiliment ; ; and the King may ſend 
unto the Sheriff to diſtrain thoſe Perſons who ought to make or repair ſuch a 
Way, or Cauſey, or Pavement, and upon it an Alias and Pluries if it be not 
done, and an Attachment upon the ſame; and if the Bridge or Way be in 


the Confines of the County, he ſhall have ſeveral Writs unto every Sheriff 


to diſtrain them in their Bailiwicks, that they, with the Men in other Coun- 


ties, ſhall make and repair the Bridges and Ways, Oc. 


And there is another Writ in the Regiſter in the Title of the Writ of Ex F 
gravi querela, thus : : 


The King to the Mayor and Sheriff of A. greeting : It is ſhewed unto us on the 
Behalf of W. that whereas he hath a certain Cellar with the Appurtenances in 
the ſaid Town of A. and I. hath a certain Cellar with the Appurtenances in the 
ſame Town, over the Cellar aforeſaid, thrown and broken down to the Nuſance of 
the Cellar of him the ſaid W. and by the aforeſaid I. according to the Cuſtom of 
the ſaid Town ought to be repaired; nevertheleſs he the ſaid I. refuſes to repiar that 
Cellar, as it is ſaid, to the great Damage of him the ſaid W. and contrary to the 
Cuſtom aforeſaid, and becauſe we will not that he the ſaid W. be injured in this 
Matter, we command you, that having called before you the Parties aforeſaid, 
and having heard their Reaſons ſeverally thereupon, you cauſe due and ſpeedy Com- 
plement of Juſtice to be done to him the ſaid W. in the Premiſes, as of Right 
and actording to the Cuſtom, &c. 

And thereupon the Mayor and Sheriffs, or Bailiffs ſhall proceed, and award 
Proceſs againſt the Parties ; and if they will not do it, he may have an Alias 
and Pluries, and Attachment * the e and Bailiffs. 


(a) And Note; In this Writ the Party reco- 
vers his Damages, and it ſhall be awarded that 
the Defendant repair, and that he be diſtrained 
to do it. 18 Ed. 3. 23. So in this Writ he ſhall 
have the View; contra if it be but an Action on 
the Caſe for not repairing, for there he ſhall re- 
cover but Damages. 7 H. 4. 8. 

(5) On a Commiſhon an Inqueſt was found 
(and returned into Chancery, and ſent thenee 


into B. C.) that the Abbot of V. and his Prede- 


ceſſors, had repaired the Bridge of S. 

c) Note; It ſeems ſuch Commiſſions were 
principally to redreſs Nuſances which were 
within the Precincts of Franchiſes, or Leets of 


other Lords, and ſo not puniſhable in the She- 
riff's Turn. 29 Ed. 3. 21. 


Writ 


G 


Writ de Curia claudenda, and for repairing of Hedges. 


HE Writ of Curia claudenda may be ſued before the Sheriff in the (a) 


County, and then the Writ is ſuch : 
The King to the Sheriff, &c. That you Juſtice A. that juſtly, &c. he incloſe 11R. 2. Curia 
his Land in N. which is open, to the Nuſance of the Freehold of B. in the ſame claudenda g. 


Town, (or in another Town) which he ought and hath uſed to incloſe, 
ſaid, and which be can reaſonably ſhew he ought to incloſe it, that we may hear 
no more Clamour for want of Fuſtice, &c. 


as it is 5 Ed. z. 


100. It ought 
to be in the 
Debet and So- 


1 And this Writ lieth where one ought for to incloſe his Land from his let, and the 
Neighbour, and will not do it, he ſhall have this Writ; and the Writ may be Tenant for 
ſued in the Common Pleas, and then the Writ is ſuch (6) : 


1 


The King, &c. Command A. that juſtly, 
is open, to the Nuſance of the Erebos of B. &c. es he ought and Dare uſed 5 Ed. 4 


fo incloſe, and unleſs, & c. (c) 


Writ before he bo damnified. Quia timet. 27 H. 6. Curia elaud'. 


in the gm an in the End of the Writ ſhall be this Clauſe : 


R of this Writ be done, if the Cauſe be true, otherwiſe not. 


&c. he incloſe his Lond in N. which 


A Nontenure is a good Plea 1 


Let Eeeeration 


a Freehold in the Land, for Fenant for Years ſhall not have this Writ, an 


the View lieth in this Writ (e). 


Life ſhall have 
the Writ. 

2H. 4. 11. L. 
4. 118, 
119. A Man 
ſhall have this 
in the Writ. 


per Fineux the 
Judgment is 
to recover the 


And the Curia claudenda doth not lie but againſt him who (d) hath a Cloſe Incloſure and 
adjoining. unto the Plaintiff's Land, and it doth not lie but for him who hath W K 


6. 7, 8. 
* Ed 4. Cur' 


claud'. 


C But it ſeemeth that if a Man have Common in a great Waſte to him and 30H. 6. ib. ac. 


his Heirs,. or for Life, and he who hath the Land adjoining unto the Waſte 13 R. 2. Cur 


and Soil, and who ought to encloſe, enter into the Waſte, and will not make 


this Encloſure ; ; yet the Commoner ſhall not have this Action for the Dama- 
ges which he ſuſtaineth, &c. although the Commoner may diſtrain the Cattle 15 H. 5. 13, 


amage-feaſant in the Land which 1 is his Common, for the Writ doth ſuppoſe, 347 2. 


(a) Note; A Curia claudenda ſhall be brought 


only in the County where the Lands which ought 


to be incloſed lie, per tipo. But Cafe ſhall be 


brought in that County which is damaged by the 


Nonincloſure; and if Iſſue be on the Preſcrip- 


tion, the Venue ſhall come de utrog) Comitatu, 
per Skipw. 11 R. 2. Attion ſer le Caſe 36, Ec. 


and ſee there Caſe for an Incloſure ; and more, 


the Writ was ad Nocumentum, 29 Ed. 3. 20. 
%) See 2 R. 2. Action ſur le Caſe 36. 
{c) See 22 Ed. 4. Curia claudenda 2. 1 H. 6. 


33. 7 H. 6. pl. 4. 17 H. 6. pl. 4. 


(4) Note; The Count ſuppoſes that the Lands 
of the Plaintiff are contiguouſly adjacent to the 


Cloſe of the Defendant, and this is iſſuable, for 


none ſhall have this Writ, but he who has the 
Land next adjoining, by Newton, 22 H. 6. 8, and 
9. and Moyle contr? Priſot. 
130. 7 H. 6. Cur claud 4. 
17 H. 6. pl. 4. 

(e) Both for the one and the other's Lands, 
Sc. 29 Ed. 3. 21. 


13 N. 2. . 3. 


Ad 


Q q 


See 13 H. 7. Kelau. 


claud. 3. 
12 H. 8. 2. 
24 Ed. 3. 4. 


6. 9. 
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VHrit de Curia claudenda. 
Ad Nocumentum liberi tent? of the Plaintiff, which proveth that the Plaintiff 


ought to have the Soil adjoining, if he have the Action (a). 


fa) Note; Tf A. be bound to incloſe againſt B. 
and B. againſt C. and Beafts eſcape out of the 
Land of C. into the Land of B. and thence into 
the Land of A. A. ſhall not have Treſpaſs 
againſt C. But if A. be bound to incloſe againſt 
B. and the Beaſts of B. eſcape into the Lands of 
A. and thence into the Land of one D. a Stran- 
ger, there D. ſhall have Treſpaſs, and B. be 


put to a Caria claudenda againſt A. and ſo the 
7. and 36 H. 6. Barr. 68. are 
to be reconciled : But it is otherwiſe if Beaſts 


Books 10 Ed. 4. 


eſcape in View of the Owner, by Default of In- 
cloſure, as out of a Highway, Qc. and freſh 
Suit be ſhewn in Juſtification ; but if it does not 
appear they were in View of the Owner, freſh 
Suit ſhall not be pleaded in Bar, except the 


Plaintiff alledges Notice. 15 H. 7. 17. 22 Ed. 


4. 8, 49. 10 Ed. 4. 8. 
Note as to Inc lhuure. 
7. If Beaſts eſcape into your Land for Default 


of Incloſure, where you are bound to incloſe, 


you ſhall have no Advantage thereof on the 
general Iſſue, but ought to plead in fpecial. 
18 H. 8. 6. 


2. See the Form of the Plea; Ought not to 


have his Action againſt him the ſaid G. becauſe 
he ſays that long before, &c. he was ſeiſed of a 


certain Cloſe in S. aforeſaid called D. contiguouſly 


adjoining to the aforeſaid Cloſe of the ſaid A. 
called C. in which the Treſpaſs aforeſaid is ſup- 


poſed to be done, in his Demeſne as of Fee, and 


chat the aforeſaid A. and all thoſe whoſe Eftate 
he hath in the Cloſe called C. aforeſaid, from 
Time whereof” the Memory of Man is not to the 
contrary, hawe been uſed to enclo/e the ſaid Cloſe, 


and the Hedges of the ſame Cloſe towards the 


(/r/e of bim the ſaid G. ſufficiently to repair and 
a mend, and that before the Time <chen, &c. he 
the ſaid G. put his Beaſts into his ſaid Cloſe to be 
depaſtured, and becauſe the Hedges between the 
Llaſe of the afore/aid A. towards the Cloſe of him the 


' aforeſaid G. were broken and not repaired, the 


eforeſaid Beaſis from the ſame Cloſe of the ſaid 
G. for want of ſufficient Reparation of the Hedges 
of the Cloſe of him the faid A. at the Time afore- 


ſaid entred, &c. And this, &c. Raſt, Entr. 621. 


And ſee the ſame Form of Pleading, in- Sagevill 
and Millard for a "Treſpaſs in the Paik of Cheenye,. 
where the Plaintiff replied, That he is ſeiſed of 
a Ficce of Land of ſeven Feet in Longitudine 


And 


(Latitud*) & 20 verge in Lalitudine (Longitud") 
lying between the Lands of the ſaid G. and thoſe 
of C. and that the Beaſts on the Day of the 
Treſpaſs, came into his ſaid Piece of Land, 


and there broke the ſaid Cloſe, c. abſgue Hoc, 


that the Defendant's Cloſe is contiguouſly adja- 
cent to the Cloſe of C. modo & forma. And 
the other Party ſaid, i, was, &c. and it was 
found for the Plaintiff, and twenty Pounds Da- 
mages for the Piece of Land, and forty Shillings 
for the Cloſe; and it was adjudged that the 
Plaintiff ſhould recover. = | 

Nete; Tt is a good Iſſue to traverſe the Pre- 
ſcription ; for if the Plaintiff be not bound to in- 
cloſe (though he has voluntarily incloſed) it will 
be to na Purpoſe ; for if A. and B. have Lands 
adjoining, where there is no Incloſure, the one 
ſhail have Treſpaſs againſt the other, on an E- 


ſcape of their Beaſts reſpectively, Dyer 372. Raſt. 


Entr, 621. 20 Ed. 4. 10. although wild Dogs, 
Ec. drive the Cattle of the one into the Lands 
of the other; and 22 H. 6. 9. and the Writ ſhall 
be Quare clauſum fregit, for it is a Cloſe in Law. 

2. If the Defendant pleads that he is ſeiſed in 
his Demeſne, as of Fee, of the Cloſe of D. the 
Plaintiff may reply, that F. S. was ſeiſed, ab/ 
gue hoc, that the Defendant was ſeiſed in his 
Demeſne as of Fee, and ſo cauſe the preciſe 
Eſtate to come in Queſtion : But if the Defendant 
had pleaded generally, that he was ſeiſed of the 
Cloſe adjoining, or that the Cloſe adjoining was 
his Freehold ; there the Plaintiff ſhall reply, 
that he had nothing in the Cloſe adjoining ar 


the Time, &c. and this ſhall make the Iſſue. 


Dyer 365. Sir Fra. Leal's Caſe. 

3. That ex conſequent: it follows, none can 
have Advantage of this Juſtification, but he who 
claims an Intereſt in the Land adjoining to D. 
viz. a Common Path, Highway, Licence, 
Leaſe, &c. and therefore if A. be bound to 


 Incloſe with B. who has a Cloſe adjoining, and 


the Beaſts of C. who has another Cloſe adjoin- 
ing, eſcape into the Land of B. and thence into 
the Land of 4. A. ſhall have Treſpaſs for this; 
and ſo held by Nexwton, 21 H. 6. 53. 22H. 6. 
9. for they were Treſpaſſers to B. otherwiſe if 
C. had had Common, or a Way in the Land of 
B. or (as it ſeems to me) if B. had been bound 
to incloſe againſt C. 22 Ed. 4. Curia claudenda 
2. adjudged. | 
4. Hence it follows, that the Iſſue is wel! 
Joined in the principal Caſe ;. for the Defendant 
had 


Writ of Quo Jure. 299 
D And the Proceſs in this Writ is Summons, Attachment and Diltr eſs, and if 22 Ed. 4. 
he do appear and afterwards make Default, he ſhall have a Diſtringas in the _ 333 
Place of a Petit Cape, &c. And if he make Default at the Day of the Return, j R. 3 
of that Writ, he ſhall have a Writ to enquire of Damages, and alſo a Writ to Cor claud' ; 
E diſtrain him to make the Reparations, Sc. And in this Writ in his Count he 29 H. 6. 
ougght to ſhew the Certainty of the Land which the Plaintiff hath adjoining 38 Pyer. 
unto the Defendant, and the Certainty of the Land which the Defendant hath 
there adjoining which he ought to encloſe. And to alledge a Preſcription of 
the Encloſure, Sc. as appeareth in the Count of the Book of Entries, fol. 32. 
So it is holden 22 H. 6. for if it be by Indenture or Compoſition, then he 
ſhall be put to his Writ of Covenant. 


Writ of Quo Jure. 


F HE Writ of Quo Jure, where a Man hath Lands in Fee, and another 
claimeth Common in that Land, he who owneth that Land ſhall have 
this Writ againſt that Commoner who claimeth the Common, and the Writ 7 H. 4. 12. 


It is a good 
is ſuch: Plea to hy, 


That he hath nothing in the Lands in which he claimeth Common. 


G The King to the Serif, &c. If A. ſhall make you ſecure, 8c. then ſummon, 
&c. B. that be be, &c. to ſhew by what Right he demands Common of Paſture in 
the Land of him the ſaid A. as the ſaid A. hath no Common in the Land of him 
the ſaid B. (a) neither doth the ſaid B. Service to him for which he ought to have 
Common in the Land of him the ſaid A. as it is ſaid: And have there, &c. 

H And this Writ lieth for the Lord of a Town, or of a Waſte, or for any 
other Tenant who claimeth Common in his Land; although he be not Lord 
of the Waſte, nor the Town. | 
1 And this Writ is a Writ of Right in its Nature, fre when the PlaintiF hath 
declared in this Writ, the Tenant ſhall make Defence and ſet out his Title to 
the Common, (4) and alledge Seiſin thereof, and the Eſplees, And that /uch 
is his Right be offers, &c. as the Demandant ſhall do in a Writ of Kight ; 
and then the Plaintiff in the Que Jure ſhall make Defence, and deny the Sei- 
ſin alledged by the Defendant, and join the Miſe upon the meer Right, or 
by Battail, and ſee the Count and the Form of Pleading in a Quo jure, Lib, 
Ent. 96 and $5: 


had not the Cloſe immediate; fo his Beaſts did 
Wrong, when they entred into the Piece of 
Land out of the Paik; and therefore, if 4. be 
bound to incloſe againſt B. who has twenty 
Acres adjoining, and 4, purchaſes one Acre 
contiguouſly adjacent to the Incloſure, A. ſhall 
not be compelled to incloſe. If A. has a Cloſe 
which he uſed te incloſe, and afterwards has an 
Acre of Land contiguouſly adjoining, and then 
lets out his Incloſure, with Limits, Sc. Yet 


he that has the Land adjoining, ſhall not juſtify 
for Default of Incloſure. Theſe Points are re- 
ſolved, 21 H. 6. 3. 22 H. 6. 8. 

(a) Yet Nate; A Lord may have Common 
appendant to his OE in the Lands of his 
Tenant. 18 Ed. 3. 

(b) So that korea the Defendant is Actor or 
Proſecutor, and therefore it is held by ſome, 
that he ſhall not have Aid on his 1itle. 9 1. 


6. 56. 
Q q 2 And 


300 


Poſt. 133. 


12 Ed. 3. 
24 Ed. z. 


Yee 129, B. 


Writ de Rationabilibus Diviſis. 


And in a Quo Jure brought by two, Summons and Severance lieth, and K 


the Nonſuit of the one ſhall not be the Nonſuit of the other. And this Quo 


Jure lieth againſt ſeveral Tenants, as it appeareth, H. 24 H. 3. But in that 
Caſe they ſhall, it ſeemeth, make ſeveral Defences, and make ſeveral Titles, 
and join the Miſe ſeverally. And the View ſhall be granted in this Writ, 
And the Proceſs in this Writ is Summons, Attachment and Diſtreſs, and 
after Appearance if the Defendant make Default, a grand Diftreſs ſhall uo L 


out in the Place of Petit Cape, Sc. | 


Writ de Rationabilibus Diviſis. 


E HE Writ de Rationabilibus Divifis, is in its Nature a Writ of Right; M 
I -and lieth properly where two Men have Lands in divers Towns or 
Hamlets, ſo that the one is ſeiſed of the Land in one Town or Hamlet, and 
the other of the Land in the other Town or Hamlet by himſelf; and they do 
not know the Bounds of the Towns or Hamlets, which is the Land of one, 
and which is the Land of the other; then to ſet the Bounds in certain, this 
Writ lieth for the one againſt the other; and the Form of the Writ is ſuch: 


The King to the Sheriff, &c. We command you, that juſtly and without Delay, N 


you cauſe reaſonable Bounds to be ſet between the Land of A. of B. in C. and the 


Land of D. of E. in F. as there ought and have been uſed to be, whereupon be 
the ſaid A. complains, that the aforeſaid D. draws more thereof to bis Fee than 
belongs to him to have, & c. Witneſs, &c. 

And this Writ lieth for Tenant in Fee-ſimple, and againſt Tenant for Life, O 
and in this Writ the Tenant for Life ſhall have Aid of him in the Rever- 
ſion, and they may join the Miſe in this Writ, and it ſhall be tried by the 
Grand Aſſiſe, as other Writs of Right ſhall be. 

And this Writ is Vicontiel, and may be determined by the Sheriff: For the P 
Plaintiff in this Writ ſhall make his Plaint before the Sheriff in Nature of a 
Count, and upon the ſame the Sheriff ſhall make a Precept to warn the De- 
fendant, and when he cometh the Plaintiff ſhall count, and the Defendant 
ſhall anſwer the ſame in the Count, Cc. and if he deny it, then the Sheriff 
ſhall make the Diviſion and Partition of the Land between them by Certain 
Metes and Bounds. 

But if the Defendant will plead, and j join the Miſe upon the mere Right, Q 
and put himſelf upon the Grand Aſſiſe, then the Plaintiff ought to remove 
the ſame by a Pane, without Cauſe, and the Defendant may remove it with 
Cauſe, as it is ſaid in other Writs. And the Count in this Writ is in this 
Form : 

And the ſame A. now comes and ſays, that whereas reaſonable and right Bounds R 
ought to be between the Land of the aforeſaid N. &c. in S. and the Land of him 
the ſaid A. in B. the Bounds aforeſaid beginning towards the North in a certain 
Place called K. and ſo directly towards the Scuth in length by L. unto E. beyond 
which Bounds the aforeſaid N. Sc. ought to have nothing towards the Weſt, be 
the ſaid N. Ce. beyond the Bounds aforeſaid, hath drawn to his Fee in S. of the 
Land of him the ſaid A. three hundred Acres of Moor and Paſture, &c. agate A 

5 e 
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be the ſaid A. ſays that one W. his late Father, was ſeiſed of his Demeſne as of [ 129. ] 
Fee, by divers Metes and Bounds, in Time of Peace in the Time of, &c. by taking 
the Profits thereof to the Value, &c. and that ſuch is his Right, he offers, &c. 
And the Tenant may join the Miſe by Battail or by Grand Aſſiſe, Sc. | 
A And divers Tenants in Common of a Town or Hamlet may have this 
Action againſt him who is Tenant of another Town adjoining, and they ſhall 
count one Count, and ſhall make their ſeveral Titles in that Count, and ſhall 
alledge the Eſplees ſeverally in the ſame Count. Which ſee in the Book of 
Enpries, fol. 167. 
B And the Defendant ſhall make his Defence ſeveral againſt every one of 
them, or may wage Battail, or join the Miſe at his Pleaſure, and then the Plain- 
tiffs ſhall reply thereunto and recite anew their Count, and alledge the Eſplees, 
as before, and then join to the Miſe with the Tenant upon the mere Right, or 
C by Battail at the Pleaſure of the Tenant. And if they do join the Miſe in the gee 128. Q. 
County before the Sheriff, by Battail, it ſhall be determined there, but not by 
the Grand Aſſiſe, Fc. And it ſeemeth, that Tenant in Tail, nor a Parſon of 
a Church, nor Tenant for Life ſhall not have this Writ, for he ought to have 
an Eſtate in Fee who maintaineth this Writ, and Summons and Severance 
D lieth in this Writ, and the View ſhall be granted in this Writ. And Join- 
E tenancy or Coparcenary is a good Plea in this Writ, and the Writ may be 
brought againſt ſeveral Tenants, who have Tenements in Severalty or in com- 
mon in the other Town. 


Writ Ex parte talis. 


F 1 Writ of Ex parte talis lieth where Auditors are aſſigned unto a 
Bailiff or Receiver to account, and the Auditors will not allow unto the 
Bailiff or Receiver his (a) reaſonable Allowances, which they ought to do, 2 uy R. 2. 
but commit him to Priſon; he who is ſo impriſoned ſhall have this Writ FW 
Ex parte talis, c. But if a Man brings a Writ of Account, and Auditors Writ of Ex 


are aſſigned unto him who is Bailiff or Receiver, to take his Account, and parte talis, the 


they will not allow him his Allowances which they ought to do, Sc. he ſhall Barons of the 


not have this Writ of Ex parte talis, nor any other Remedy in that Caſe, for PeHeduer ule 


. ; 5 to allow an 
he may ſhew the ſame to the Juſtices, and they ſhall relieve him. e as 


| | | | the Plaintiff 
in the Writ hath paid the Money by the Commandment of the Owner, or ſuch ſpecial Matter without Wri- 
ting or Tally of the ſame. 


G And if a Plea of Account be ſued in London againſt a Receiver, Sc. or in 
other Court of Record, and the Party appear, and Auditors are aſſigned him 
by the Court, and they will not allow unto him ſuch Allowances which he 


thinketh they ought to do; he ſhall have a Writ of Ex parte talis; and the 
Writ is ſuch : 


(a) Note; Payment to the Plaintiff, or to an- of the ſame. 13 R. 2. Account 51. /ed contr 
other by his Command, ought to be allowed, 6 R. 2. ibid, 47. per Belkn. 
although the Accauntant has no Tally or Writing 


The 
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302 Hrit Ex parte talis. 
- The King, &c. It is ſhewed unto us, on the Behalf of A. (taken and detained 


in our Priſon of Lincoln for Arrears of his Account, in which B. affirms him to 
be bound to him for the Time wherein he was his Bailiff in N.) that the Auditors 
of the ſaid Account deputed by him the ſaid B. for this Purpoſe, have unduly ag- 
grieved him the ſaid A. upon the ſame Account, by charging him with Receipts 
which he hath not received, or by not allowing to him Expences and Diſcharges 
reaſonable, to the great Damage and Grievance of him the ſaid A. And becauſe 
we will not that the ſaid A. he injured in this Behalf, we command you, that if 
the aforeſaid &. by the Teſtimony of the Auditors of the Accounts, fhall be deli- 
vered, and ſhall find you ſufficient Bail to have him before our Treaſurer and Ba- 
rons in our Exchequer to render to the aforeſaid B. bis Account, according to the 
Form of the Statute thereof provided by the Common Council of our Realm, then 
that you cauſe him the ſaid A. to be delivered by the Bail aforeſaid out of the 
Priſon aforeſaid, if he be detained in the ſame on that Occaſion, and no other, 
and give Notice to the aforeſaid B. that he be then there with the Rolls and Tallies, 
by which the aforefaid A. his Account before rendered, to do and receive in the Pre- 
miſſes what of Right and according to the Form of the Statute aforeſaid ought to 
be thereupon done: And have there the Names of thoſe Bail and bis Writ. Wit- 
neſs, & c. Vide Stat. inde Waſtm. 2. cap. 11. 

And this Writ ſhall be returnable before the Treaſurer and Barons of the H 
Exchequer at a certain Day, as it appeareth by the Writ. 

And if a Man have Auditors aſſigned him in London by the Party who ta- I 
keth the Account, and will not allow his Tallies or other Things to be allow- 
ed, but commit him to Priſon, and becauſe he is a Stranger in the City, he 
cannot find Sureties to bail him to ſue his Writ of Ex parte talis, &c. Then 
he may ſend unto the Chancellor, and ſurmiſe in the Chancery, and put in 
Sureties before the King there, and thereupon he ſhall have a Writ unto the 
Sheriff of London out of the Chancery, rehearſing the Matter, and how that 
he hath found Sureties there, according to the Statute, commanding the She- 
riff to deliver him out of Priſon and the Writ ſhall be ſuch: 

The King to the Sheriff, &c. It is ſhewed unto us on the Behalf of A. (as 
above, until) 7o he great Damage and Grievance of him the ſaid A. And be- 
cauſe the ſame A. is a Foreigner in our City of London and unknown, wherefore 
he cannot find Perſens of the ſaid City to be bail, to have him before our Treaſu- 
er and Barons of the Exchequer to render his Account aforeſaid, and farther to 
do and receive that which our Court ſhall conſider in the Premiſſes; and you have 
refuſed to admit other Perſons Bail for him the ſaid A. than of the City, and the 

{ane A. hath found ſufficient Bail before us in our Chancery, to wit, C. D. and 

E. of the County of York, who have become Bail to have him before our Trea- 
furer er his Deputy) and Barons of the Exchequer in fifteen Days of Faſter next 
comin, to review there his ſaid Account, and 5 ſtand to the Right in the Pre- 

[ 130. } miſſes, according to the Form of the Statute thereupon provided by the Commen 
Council of our Realm ; Me command you in the mean time, that you cauſe him the 
faid „. to be del wered by the Bail aboveſaid out of the Priſon aforeſaid, if he be 

I in the ſame en that Occaſion, and no other: And give Notice to the ſaid 
B. tha; he be then there with the Rolls and Tallies by which the afareſaid A. his 
* before rendered as aforeſaid, and to do and receive what ſhall be juſt and 
con/onant is Reaſon : And have there this Writ, &c. 


And 


Writ of Execution upon a Statute-merchant. 303 


A And if he do remain in Priſon, he may ſue the Ex parte talis returnable 

before the Treaſurer and Barons of the Exchequer, and thereupon he may 

have another Writ out of Chancery directed unto the Treaſurer and Barons 

of the Exchequer, that they take Sureties of him who is in Priſon according 
unto the Form of the Statute; and that they deliver him out of Priſon, and 
ſhall have another Writ unto the Gaoler, that he ſend his Body before the 

Treaſurer and Barons of the Exchequer, and that he deliver the Body when 

the Treaſurer and Barons ſend him a Writ ſo to do, Sc. which Writ appear- 

eth in the Regiſter. 

(a) And if a Man be committed to Priſon by Auditors for Arrearages of 13 H. 7. 2. 


his Account, and afterwards eſcape out of Priſon, the Gaoler ſhall fatisfy the V- S H. 7. 11: 


Party at whoſe Suit he was committed, and the Gaoler ſhall have a ſpecial 1% H. 7. 25. 


Action upon the Caſe upon the Priſoner to anſwer the Eſcape and the Da- 13 Ed. 4. g. 
mages which the Gaoler hath ſuſtained, which Writ is among the Writs of 14 H. 7. 
Ex parte talis in the Regiſter z but it ſeems reaſonable that the Gaoler may Stamf. 33. 
take the Tony again, and ſo is the Opinion of ſome Books. 


Writ of nen upon a Statute-merchant. 


ATR of 88 upon a Statute-merchant lieth in Caſe, where a Man But if a Sta. 
is bounden in a Statute-merchant before any Mayor or Bailiff of a Cor- tute merchant 
porate Town, who have Power to take ſuch Bonds or Recognizances, to pay # compa 

: certain Sum of Money at a Day, at which Day he doth not pay the ſame, — 95 e 

then he to whom the Obligation or Recognizance is made, may come before it ſhall not 

the Mayor, or him before whom the Bond or Recognizance was taken, and bind the Com- 

pray him to certify the ſame into the Chancery under his Seal, according miſſion, if it 

unto the Statute of Acton Burnel; and if he will not certify the fame as he meer i 

| ought to do, then the Recognizee may have ſuch Writ directed unto the Commiſee, as 
Mayor : it ſeemeth by 

The King to his beloved the Mayor of Lincoln, and to T Clerk deputed to take 20Ed. 3. Fitz. 

' Recognizance of Debts at L. greeting : It is ſhewed unto us on the Behalf of I. Necount 79. 

that whereas R. in the tenth Year of our Reign, before W. lat. Mayor of 

the City of Lincoln, and H. Clerk deputed to take Recoguizances in the ſame 

Ci, acknowledged himſelf to owe to the aforeſaid I. twenty-four Pounds, accord- 

ing to the Statute for Merchants heretofore ſet forih at Acton Burnel, to be paid 

at certain Times; and although the Times of Payment are long ſince paſt, and be 

the ſaid 1. hath often requeſted you, that you would certify us in our Chancery of 

the Recognizance aforeſaid, according to the Form of the Statute aforeſaid, and 

yet you have hitherto deferred, and ſtill defer to certify us in our Chancery aforeſaid 

upon the Recognizance aforeſaid, whereupon we very much wonder; We command 

vou, that having ſearched the Rolls of ſuch Recognizance made Before the ſaid W. 

and H. in the Year aforeſaid, being in your Cuſtedy, as it is ſaid, if you ſhall 

find the ſaid Recognizance to have been made in Form aforeſaid, and the Times of 


(a) Ard Note, That in this Caſe, although ſcapes, yet the Action lies againſt the Bailiff. 
an E parts talis be ſued by the Party who e- 13 EA. 3. Barr, 253. 
Payment 
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304 Writ of Execution upon a Statute-merchant. 


Payment aforeſaid to be paſt, and that we have not been otherwiſe certified thereof 
in our Chancery, then that you certify us in our ſame Chancery upon the Recogni- 
zauce aforeſaid diſtinlily and openly, according to the Statute aforeſaid, under the 
Seal there appointed for Recognizances of Merchants, that we may cauſe further 
to be done bereupon that which ought to be done, according to the Form of the 
Statute aforeſaid. 

And 1t he will not certify by this Writ, he may ſue an Alias and a Pluries D 
and Attachment againſt the Mayor and Clerk; and it appeareth by this Writ, 
that if an Obligation be once certified in the Chancery, it ought not to be 
certified again without Affidavit made, that Execution was not ſued upon it, 
and then he ſhall have a ſpecial Writ unto the Mayor for it ; for then it ſhall 

be taken as a ſeveral Obligation upon every Certificate. 
And alſo it ought to be certified under the Seal of him who is deputed to 
: ſeal the Obligation, And if the Mayor do make his Certificate unto the 
Chancery, then the Party ſhall have a Writ: to execute the Statute, thus: 
The King to the Sheriff of Lincoln, greeting: Becauſe A, of B. before C. and 
C. Clerks deputed to take Recognizances of Debts at L. or thus, before D. Mayor; 
or thus, before L. lately Mayor of our City of Lincoln, and F. Clerk, or, then 
| Clerk deputed to take Recognizances of Debts at L. acknowledged himſelf to owe 
to E. ten Pounds, which he ougbi to have paid to him at the Feaſt of, &c. and 
hath not yet paid the ſame to bim, as it is ſaid; We command you, that you take 
the Body of the aforeſaid A. if be be a Layman, and cauſe him to be kept ſafely 
in our Priſon, until he ſhall fully ſatisfy the ſaid E. of the Debt aforeſaid, (or, 
ſhall fully ſatisfy the Executor of the Teſtament of the aforeſaid E. of the afore- 
ſaid ten Pounds) and that you make known to us in what Manner you ſhall hade 
executed this our Precept on the Octave of Saint Hilary, nen &c. by your: 
Letters ſealed : And have, &c. (a). 
And this Writ may be returned as well into the Common Pleas as King's: G 
[ 121. ] Bench. And if a Man make a Statute-merchant of one hundred Pounds H 
payable at divers Days, if he fail of Payment at any of the ſaid Days, the 
6 Ed. 3. 29. Recognizee ſhall ſue Execution at that Day, and ſhall not ſtay his Execution. 
until all the Days are paſt, as he ſhall do of an Obligation. 
Contrary in (b) If a Man be bound to pay twenty Pounds at divers Days, he ſhall not * 
Covenant; or have an Action of Debt upon the Bond, until all the Days are paſt. But if 
if he aſſent to he who is bounden in a Statute-merchant be a Clerk or Abbot, Se. then the 


ay, by 
n 35. Eh Writ of Execution is of another Form, viz. 


32 H. 6. cont. The King, &c. Becauſe A. Parſon of the Church of B. before, &c. We. com- 
14 H. 8. 14. mand you, that without Delay you levy the aforeſaid ten Pounds of the moveable. 


Brudenell. Goods and Chattels of him the ſaid A. in your Bailiwick, &c. and that You mate 
known to us in what Manner, &c. 


= 


(a) And if on this Writ the Sheriff returns that the Lands were taken and delivered, though 
the Party dead, or zen eff inventus, a Wiit ſhall it was impoſſible to levy the Debt on that Ex- 
iſſue to extend the Lands. But on a Statute- tent. And Nele; Ihe Sheriff made a Delivery 
Staple certified, the Conuſee ſhall have the Body, accordingly on the Liberate; yet on the Return 
Goods and Lands by one. Writ, 15 H 7 14. thereof Judgment is rendred, Dod teneat” quouſ 
And Note, by 29 Ed. 3. 1. it appears, that the J/ewawverit, Qc. 

Repriſes of the Land (whereout the Conuſee had (5) Pe. 167. 13 H. 4. F. Chancery 140. 
Rent of twenty Pounds iſſuing) was of greater per Hill. 
Value than the Extent; and yet it was intended 


For 


Nrit of Execution upon a Statute-merchant. 


For a Clerk ſhall not be arreſted by his Body upon that Statute, and if 
Proceſs be awarded to arreſt him, by that Statute he ſhall have a Writ unto 
the Sheriff, that he do not trouble or moleſt him, and if he have arreſted him 
for the ſame, that he deliver him, if he know no Cauſe why he ſhould not 
enjoy the Privilege of a Clerk: And in ſome ſuch Writ there is a Proviſo 
put in the End of the Writ, thus: 

Provided, that if the aforeſaid ten Pounds have not been levied upon the Lands, 
Goods and Chattels of him the ſaid A. they may be levied, according to the Form 
of the Statute aforeſaid, as is juſt, &c. Witneſs, &c. 

(a) If a Man be bounden in a Statute-merchant in twenty Pounds, and the 
Statute at the Suit of the Recognizee is certified in the Chancery, and after- 
wards he dieth, his Executors may have a ſpecial Writ unto the Mayor, re- 
citing the Certificate before them, commanding them to <ertify the fame nn 
into the Chancery, and the Writ is ſuch : 

L. and W. Executors of the Teſtament of L. of B. have ſhewed unto us, that 
whereas R. Sc. (as above in fo. 303. until) according to the Form of the Sta- 
tute aforeſaid: Nevertheleſs you have not cared to do any thing thereupon, becauſe 
that by your Rolls you have found that our Chancery hath been heretofore certiſied 
of the ſame Recognizance : And the aforeſaid Executors appointed have perſonally 
aſſerted before us in our Chancery, that no Execution of the Recognizance aforeſaid 
in any wiſe hath been done in the Life of him the ſaid L. or after his Death, by 
virtue of the Certificate thereof before made in Chancery, and have beſought Us, 
that we will provide for them a Remedy in this Behalf: And becauſe we will help 
thoſe Executors as far as we juſtly can in this Behalf, we command you, that 
having ſearched your Rolls concerning ſuch Recognizance, if you ſhall find that 
Recognizance to have been made in Form aforeſaid, and that the Times of Pay- 
ment are paſt, as it is ſaid, then that you certify us in our Chancery upon the 
Recegnizance aforeſaid diftiniily and openly, under your Seals there appointed for 
Recognizances of Debts, as the Cuſtom is, een our Chancery is before 
certified thereof. Witneſs, &c. 


A But this Writ is not granted but upon Affidavit and Oath made by the Exc- 


cutors in Chancery, or by him who would have that Execution. 


() Writ of Execution upon a Statute-ſtaple. 


ND if a Man be bounden before the Mayor of the Staple in a certain 


Sum, to pay at a certain Day, Sc. and he do not pay it according to 
the Statute; then he to whom the Obligation is made ſhall come betore the 
Mayor and ſhew him the Statute, and pray him to certify it under the Seal 


into the Chancery, as he ſhall do upon a Statute-merchant. Or the Mayor 


may award Execution, if the Party be dwelling within his Juriſdiction, or 


©) So Note; Executors cannot t proceed on the 28 Ed. z. 91. 23 Bd. 3. 38. 36 H. 8. Bri. 
old Certificate, viz. to commence where the Teſ. Stat. Merch. 43. 17 Ed. 3. 31. in principio. 
tator left off, but they muſt begin again de novo. (6) Note ; Execution by a Mayor of the Sta- 
See Dyer 180. 17 EA. 3. 31. 18 Ed. 3. 10, ple, can be only within his Juriſdiction. 
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306 Mrit of Execution upon a Statute-taple. 


V. 45 Ed. 3. have Lands or Goods there, Sc. And if the Mayor will not certify at the 
22. Finchd. Requeſt of the Party, then he ſhall have a Writ out of the Chancery unto 
ar pony e the Mayor to certify the ſame, as he ſhall have upon a Statute-merchant 
gf of the ſhewed in Chancery; and upon the ſame an Alias and a Pluries, and Attach- 
Goods, and ment againſt the Mayor, if need be; and when the Mayor hath certified the 
then of the Statute under the Seal, then the Writ of Execution ſhall iſſue forth againſt the 
gay , Party to arreſt him, and to extend his Lands, Fc. and this Writ ſhall be al- 
3 46. ways returnable in the Chancery, and not in the King's Bench nor Common 
the Party hath Pleas, as the Writ which iſſueth forth to do Execution upon a Statute-mer- 
his Election to Chant ; and the Form of the Writ is ſuch: Ht 
_ = wn F The King to the Sheriff of Lincoln, greeting : Becauſe R. of W. on the 20th 
T7, Day of September in the Year, &c. before E. of B. Mayor of our Staple of B. 
=; this Day, deputed to take Recognizance of Debts in the ſame Staple, acknowledged himſelf 
to owe to W. of F. eight Pounds, &c. which he ought to have paid to him on the 
Feaſt ef, &c. then, & c. And which he hath not yet paid to him, as it is ſaid, 
We command you, that you take the Body of the aforeſaid R. if he be a Layman, 
and keep him ſafely in our Priſon, until he fhall fully ſatisfy the ſaid W. of the 
Debt afore(aid, and that you diligently cauſe to be extended and appraiſed, and ſeized 
into our Hand, all the Lands and Chattels of him the ſaid R. in your Bailiwick, 
by the Oath of honeſt and lawful Men of the ſaid Bailtwick, whereby the Truth 
of the Matter may be better known, according to the true Value thereof; and 
cauſe them to be delivered to the aforeſaid W. until he ſhall be ſatisfied of the 
Debt aforeſaid, according to the Form of the Ordinance thereof made: And that 
in what Manner you fhall have executed this our Precept, you make known to us 
in our Chancery on the Morrew of All Souls next coming, whereſoever we ſhall then 
be, &c. by your Letters ſealed : And have there this Tit, &c. 
And by this Writ it appeareth, that the Sheriff may arreſt the Conuſor, and 
extend and take his Lands, Goods and Chattels, and return the fame Extent 
in Chancery, c. And thereupon the Conuſee may ſue a Writ unto the She- 
riff out of the Chancery to dehver him the Lands and Goods to the Value of 
the Debt; which Writ is called Liberate, and is fuch : 5 
132.1] The King to the Sheriff, &c. Whereas R. of W. on the 20th Day (as above, 
until) by your Letters ſealed ; (and then thus :) And you have returned to us, 
that the aforeſaid R. was not found in your Bailiwick after our Writ was deli- 
vered to you, but that you have taken into our Hands all the Lands and Tenements 
and Chattels of bim the ſaid R. in your ſaid Bailiwick, and have cauſed them 
to be extended and appraiſed according to the Tenor of our ſaid Writ, to wit, 
two Parts of one Meſſuage, which are appraiſed at five Pounds, &c. We com- 
mand you, that you deliver to the ſame A. all the Lands and Tenements and Chat- 
tels aforeſaid by you ſo taken into our Hands, if he will have them by the Extent 
and Appraiſement aforeſaid, to have them according to the Form of the Ordinance 
aforeſaid, until he ſhall be ſatisfied of his Debt afcreſaid: And that in what 
Manner yew ſball have executed this our Precept, you make known to us in our 
Chancery in fifteen Days of Faſter, whereſoever we ſhall then be, &c. by your 
Letters, &c. And have, &c.  _ 
And if a Man be bounden before the Mayor of the Staple, or in a Statute- A 
- merchant before another Mayor, Sc. and have no Lands but in Durbam, or 
other County Palatine, then upon the Certificate of the Statute made by the 
Mayor, 


FI wi ob.” 
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Writ to do Execution in a County Palatine. 307 


Mayor, Sc. upon the Return of the Sheriff, that he hath not Lands nor Te- 

nements within his Bailiwick, the Party may ſurmiſe that he hath not any 

Thing but in the County Palatine, &c. and pray that the Tenor of the Record 
may be ſent thither, to have Execution done, and upon that Surmiſe he ſhall 2 Ed. 4. 10. 
have ſuch Writ, 


Writ to do Execution in a County Palatine. 


15 E King to the venerable Father in Chriſt I. by the ſame Grace Biſhop of 
J Durham, or zo his Chancellor in the Biſhoprick aforeſaid, greeting, &c. By 
the Tenor of a certain Statute of the Staple, made before W. of W. lately Mayor 
of the Staple of Weſtminſter, deputed to take Recognizances of Debts in the ſame 
Staple, of foriy Pounds to T. of W. lately deceaſed, as it is ſaid, and to E. of R. 
Citizen of London, lately acknowledged by Agnes, who was the Wife of H. of R. 
of the Biſhoprick of Durham, and ſent into our Chancery by N. B. now Mayor of 
the ſaid Staple: We ſend to you incloſed in theſe Preſents, that having inſpected 
the Tenor aforeſaid, you further cauſe Execution of the Recognizance aforeſaid to 
be done at the Proſecution of Catherine, who was the Wife of the aforeſaid T. 
I. F. and R. of L. Executors of the Teſtament of the aforeſaid T. as of Right 
and according to the Law and Cuſtom of the Kingdom of England ſhall be done. 
Vim, Ke. > | Pn og 
And if the Statute be not ſufficiently certified in the Chancery by the Mayor, Note, 2 R. 3. 
Sc. becauſe he hath omitted any Part of the Bond, as the Name or Surname, 8 ba 
or other Matter material, then upon Affidavit made, that he hath not had dee 3 
Execution by reaſon of that Certificate, he ſhall have a new Writ unto the upon one Sta- 
Mayor and Clerk, Sc. to certify the Statute fully again into the Chancery, tute. But it 
REY his Certificate made before, and that Writ doth appear in the e cog 
egiſter. e | i 
If the Mayor doth make a Certificate of the Statute into the Chancery, and 4 3 


deliver the ſame unto the Recognizee, and the Party keepeth the Certificate, Statutes. And 


and will not put it into the Chancery; and afterwards another is made Chan- vote, I hat fe- 
cCellor, the Party ought to have a new Certificate to that Chancellor, other- Fon bod r 
wiſe he ſhall not have Execution of the Statute upon that Certificate made to upon Lhe 6 
the old Chancellor, which was not delivered in Time into the Chancery: And ſeveral She- 
then he ought to ſue a Writ in Chancery directed unto the Mayor, to make riffs. 
a new Certificate; and the Writ ſhall be ſuch: . 5 
The King to the Mayor of the Staple of Weſtminſter deputed to take Recog- 
nizances of Debts in the ſame Staple, greeting : It is ſhewed unto us, on the Be- 
half of D. Sc. that whereas W. of E. Cc. in the third Year of our Reign, be- 
fore you in the Staple aforeſaid, acknowiedged himſelf to owe to the aforeſaid D. 
forty Pounds, to be paid at a certain Time, according to the Form of the Statule- 
ftaple aforeſaid; and although you have certified under the Seal of your Office, as 
the Cuſtom is, to R. Biſhop of London, lately our Chancellor, while he continued 
in the Office of Chancellor, that the ſaid Time of Payment is paſt, yet, becauſe 
_ the aforeſaid D. hath hitherto kept the ſaid Certificate in his own Cuſtody, and the 
aforeſaid R. lately Chancellor, to whom by Name you before certified thereof, wwas 


long ſince and now is diſcharged from his Office of Chancellor; We will, and com 
R r 2 maid 
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. . Recopniz,ance in the County before the Sheriff. 


mand you, that the ſaid Certificate, by you ſo made to the aforeſaid late Chancel- 
lor, being truly and wholly reſtored to you, and you having ſearched the Rolls of 


ſuch Recognizances made before you in the Year aforeſaid, if you ſhall jind that 


[ 133. ] 


Bro. Recog. 
16. Ant. 132. 


the Recognizance aforeſaid was made, then that without Delay you certify to our 
Chancellor that now is, in the ſame Chancery, upon the Recognizance aforeſaid di- 
ftin&#ly and openly, according to the Form of the Statute aforeſaid, under the Seal 
appointed for Recognizances of the Staple aforeſaid, that we may ſurther cauſe to 
be done hereupon that which, according to the Statute aforeſaid, ſhall be done, the 
ſaid Certificate ſo before made notwithſtanding. Witneſs, &c. 

But note, That if in the firſt Certificate he hath not expreſſed the Name of 
the Chancellor, that then he may deliver that Certificate to the new Chan- 
cellor, and ſue Execution upon it, and therefore it is good to make the Cer- 
tificate general to the Chancellor without naming his Name. 


Recognizance in the County before the Sheri F. 


J a Man doth acknowledge in the County before the Sheriff to pay to ano- 
1 ther a certam Sum of Money at a Day certain, and do not pay it at the 
Day, then the Recognizee ſhall have Writ out of the Chancery unto the She- 
riff, commanding him to do Execution upon that Recognizance ; and the 
Writ ſhall be ſuch: „ „„ | 
The King to the Sheriff, &c. A. hath ſhewed unto us, that whereas he impleaded 
B. in your County by our Writ, and he the ſame B. in that full County acknow- 
ledged himſelf to owe to the aforeſaid A. certain Money to be rendered at d certain 
Time, you, notwilhſranding that Time is paſt, have not yet cauſed the ſame Money 
zo be paid Io him the ſaid A. upon his Complaint according to his Recognizonce, 


to the great Damage and Grievance of him the ſaid A. And becauſe we are ci. 


ing to relieve the ſame A. in this Behalf as it ſhall be juſt, we command you, if it 
7s ſo, that then you levy that Money of the Goods and Chattels of him the ſaid B. 


in your Bailiwwick, and cauſe the ſaid A. to have the ſame. without Delay, that 


repeated Clamour thereupon may not come to us. Witneſs, &c. 
But it feemeth Recognizance ſhall be made when a Plea is depending in the 
County before the Sheriff by Writ between the Parties in Debt, Sc. but if 
there be not any Plea depending in the County by Writ, but by Plaint, guære 
if that Recognizance ſhall be made; and it feemeth reaſonable that it. may 
be taken, as well when the Plea of Debt is depending in the County be- 
fore the Sheriff by Plaint, as if it were by the King's Writ. 

But if a Man come into the County before the Sheriff, and there in Court 
acknowledge to pay a certain Sum of Money unto another at a certain Day, 
Sc. where there is not any Plaint or Action depending betwixt the Parties, 
whether this Acknowledgment ſhall be good or not, quære. And it ſeems. 
reaſonable, that if it be under the Sum of forty Shillings, that ſuch Acknow- 
ledgment ſhall be good, and bind the Party. 

And if the Party have a Writ to the Sheriff to do Execution of ſuch Re- 
cognizee (as before is faid) and the Sheriff will not do the ſame, then the Re- 


cognizee may ſue an Alias and a Pluries, and Attachment againſt the Sheriff; 


and the Form of the Writ is ſuch: . 
The 


Writ de Perambulatione facienda. 


The King, &c. We have received Information on the Behalf of A. that whereas 
we lately commanded you, that if B. fhould. acknowledge himſelf to owe to A. (fo 
much) then you ſhould diſtrain him the ſaid B. to render the ſaid Debt to the ſame 
A. without Delay; and although the ſaid B. hath before you acknowledged himſelf 
to owe to the aforeſaid A. the Debt aforeſaid, yet you have hitherto delayed, and 
till do delay to diſtrain him the ſaid B. to render that Debt, to the great Damage 
and Grievance of him the ſaid A. And therefore we command you, if ſo it is, 


309 


that then you cauſe Execution of the Recognizance to be done without Delay, ac- 


cording to the Tenor of our Command aforeſaid, and that you in no =_ omit this. 
Witneſs, &c. 

But it ſeemeth by this Writ, that if the Recognizor will not again acknow- 
ledge the Debt before the Sheriff, when he cometh to him to do Execution, 
Sc. but ſay that he hath paid the lame, that then the Sheriff ought not to do 
Execution. 

And there is another Writ i in this Form : 


The King to the Sheriff, &c. We command you, that if A. hath ene 


himſelf to ce to B. one hundred Shillings, then diftrain him the ſaid A. to render 


the Debt aforeſaid to him the ſaid B. Cc. 

And he may have an Alias and a Pluries, and Attachment upon the ſame, 
Sc. And if the Sheriff return upon the Alias, That be hath diſtrained the 
Party by Corn or other Chattels, for which be hath not found Buyers; then by 
the Title of the Regiſter ſhall be awarded a Writ of Pluries retterando return- 
able, illud inſis fic reputand*, &c. But quere tamen of that; for it ſeemeth 
to be a a £001! Return: And guere if the Sheriff may ſell the Goods to pay the 
Recogn1zznce, for it ſeemeth by the Regiſter he may ſell the Party*s Goods. 

And if a Man be in Execution upon a Statute-Merchant, he ought to be 
found in Prifo!s for the Rent and Revenues of his Lands which are in Execu- 
tion, Sc that is to y, with Zread and Water, as appeareth by the Statute ; 
and if he have not the fame, he may fue a Writ upon the Statute directed 


Ant. 131. 


Suſtena. of the 


Cogniſor. 


to the Mayor and Sheriff, where he is in Execution, that he have the Liveli- 


hood which the Statute giveth him; and the Writ is ſuch: 
The King lo the Mayor and Sheriffs of London, greeting: Whereas it is con- 


tained in the S:ctute ſet forib of Merchants, that Merchants, for whoſe Debts it 


D 


Hhall happen that their Debtors are arreſted and impriſoned according to the Form 
of the Stainte afore{aid,. are b9nd to find for thoſe Debtors remaining in Priſon 
Bread and Mater for their Suſtenance; We command you, that you cauſe to be 
done in this Caſe ta W. of 5. arreſted and detained in our Priſon for a Debt to E. 


of K. by Form of our Statute aforeſaid, as it is ſaid, if be be detained in the ſame 


upon that aud no other Occaſion, that which ought to be done, and in the like Caſe 


hath been uſed to be done, according to the Form of 'the Statute aforeſaid. Witneſs, 


&c. And upon that he may have an Alas, Pluries and Attachment. 


VIrit | de Perambulatione facienda. 


of their Towns; then they by Aſſent may ſue this Writ, directed unto the 


Ant. 128 


Writ de Perambillatione facienda ought: to be ved with the Aſſent of both 
Parties, Where they are in Doubt of the Bounds of their Lordſhips, or 


Sheriff to make the Perambulation, and to ſet the Bounds and Limits between 


them in Certainty; and the Writ is fuch : 


The: 
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310 Writ de Warrantia Chartæ. 


The King to the Sheriff, &c. We command you, that having takey with you E. 
twelve diſcrete and lawful Knights in your County, you go in your own Perſon to 
the Land of A. of B. in N. and the Land of C. of D. in E. and by their Oath 
cauſe to be made a Perambulation between the Land of him the ſaid A. of B. in 
N. and the Land of him the ſaid C. of D. in E. fo that the Perambulation be 
made by certain Metes and Diviſions , becauſe the aforeſaid A. and C. have put 
themſelves before us upon that Perambulation, and make known to our Juſtices at 
Weſtminſter, Sc. (ſuch a Day) or to the Juſtices at the next Aſſiſe, & c. under 
your Seal and the Seals of four lawful Knights of thoſe who were preſent at that 
Perambulation, by what Metes and Diviſions that Perambulation was made. Ard 
have there the Names of the Knights and this Writ, &c. = 155 

[ 134. ] And the King may make his Commiſſion to other Perſons to make that A 
Perambulation, as well as to the Sheriff, and to certify the ſame into the 
Common Pleas, or in the Chancery, or elſewhere, &c. And ſuch Commiſ- 
19 Ed. 3. 58. ſion is oftentimes (a) granted to make Perambulation of three or four Coun- 
ties where they are in Doubt in the Bounds and Limits thereof, and this 
Perambulation made by Aſſent, ſhall bind all the Parties and their Heirs. 

But if Tenant for Life be of a Seigniory, and another who is Tenant in B 
Fee-ſimple of another Seigniory adjoining, ſue forth ſuch a Writ or Commiſ- 
ſion, by Reaſon whereof a Perambulation is made, it ſeemeth the ſame ſhall 
not bind him in Reverſion; neither ſhall the Perambulation made with the 
Aſſent of Tenant in Tail bind his Heir. 4 . 

And the Perambulation may be made for divers Towns, and in divers C 

Counties, and the Parties ought to come in Perſon into the Chancery, and 
there acknowledge and grant that a Perambulation be made betwixt them, 
and the Acknowledgment ſhall be enrolled in the Chancery, and thereupon 

a Commiſſion or Writ ſhall iſſue forth. And if the Parties cannot come in 
Chancery, then they ought to ſue forth a Writ of Dedimus poteſtatem directed 
to certain Perſons, to take their Acknowledgment, and to certify the ſame 
into the Chancery under his Seal, c. and then upon that Certificate re- 
turned into the Chancery, That Commiſſion or Writ may be granted, altho' 
the Parties do not appear in Perſon in Chancery to pray the ſame. 


Hab. 20. Mirit de Warrantia Chartæ. 


In a Warran' 1 E Writ of Warrantia Charte lieth properly where a Man doth enfeoff D 
Chartz, the 1 another by Deed, and bindeth him and his Heirs to Warranty, &c. 


g Now if the Defendant be impleaded in an Aſſiſe, or in a Writ of Entry in 


had a Formedon pendent of the Land, and no Plea, and that was againſt the Iſſue in Tail. Itin. North. 2 Ed. 3. 
Garr. de Charters 13. 2 Ed, 2. Ibid. 6. | 


a) Note; A Diviſion was made between the remain of the Town of A. as before. 2. That 
Counties of C. and H. by an Inqueſt taken of this ſhall not conclude any of the County of C. 
four Counties by Force of a Commiſſion; and to ſuppoſe by Writ or otherwiſe, that the Lands 
reſolved, 1. That if Land lying in the Town of are in the County of C. 3. If they are at Iſſue 
A. but in Truth within the County of C. be al- on this Point, it ſhall be tried by a Venue of both 
lotted to the County of H. that they ſhall ſtill Counties. Quere 29 Id. 3. 45. 
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the Nature of an Aſſiſe, in which Actions he cannot vouch, then he ſhall have 
that Writ againſt the Feoffor or his Heir, who made ſuch Warranty and the 


Writ is, 


E (a) The King, &c. Command A. that juſtly, &c. be warrant to B. one Meſ Two Tenants 
ſuage with the Appurtenances in D. which 2 Gold and claims to hold of him, and in Common 
whereof he hath his Charter, as it is ſaid, &c. Or thus: The Manor of N. 3 


with the Appurtenances, and the Advowſon of the Church of the ſame Town, 29 Ed. 3. go. 


which he holds, &c. (as above) whereof he hath his Charter, or the Charter of Sowherethree 
D. his Father, or Mother, or other Anceſtor, whoſe Heir he is, as it is ſaid. And are Jointe- 


unleſs, &c. 


nants, and a 
Releaſe to the 


other two. 40 Ed. 3. 41, 42.16 H. 7. 6, 7. If the Defendant tender a Plea to the Plaintiff, and the * 
will not enter it; he ſhall not have Advantage i in this Writ. 


And although the Writ doth ſuppo 


ſe that he holdeth of Fa Defendant, 


yet that is not material whether he holdeth of him or not. 
F And alſo that the Plantiff holdeth any Land of the Defendant by Homage 
Aunceſt”, and hath no Charter thereof: (5) Yet he ſhall have this Writ of 5 Eliz. Dyer 


Warr Chartæ aga 


inſt the Defendant, and the Writ ſhall ſay unde Chartam 221. If the 


| habet, &c. and yet he hath no Deed to ſhew, but only ſhall hold by Ho- Warrant) be 


only againſt 


mage Aunceſtrel, which implieth a Warranty, and therefore in that Caſe, theſe the Grantee 


Words, unde Chartam habet, Sc. are not material. 


not Dedi & Conceſſi in the Charter, per Curiam, the Writ lieth not. 


brought this Writ, Unde Chartam ſuam habet: 


and his Heirs, 
and there be 


tiff enen the ſame, and ſaid it was Charta Anteceſſoris ſai ; adjudged for the Deſendamt, 


5 6 ·˙ Man have a Leaſe of Lands for Life dt Rent, or maketh a Gift in — Lit. 3 84. b. 


Tail rendring Rent without Deed, and afterwards the Leſſee or Donee is im- 


1 H.6. 8. 
Upon Owelty 


pleaded in ſuch Action where he cannot vouch, then he ſhall have this Writ ,f$..vices this 
of Warrantia Charte againſt the Leſſor or Donor, or his Heir who hath the Writ lieth ; 
Reverſion: For that (e) Reverſion and Rent reſerved, maketh a Warranty but that is af- 


(a) Note; This Writ concerns the Land, and 
therefore a Fine may be levied thereon, 13 Ed. 
4. 22. if it be brought in the County where the 
Land is. 29 Ed. 3. 3. per Kirt. Sed Stouff. cont. 
Yet for that this Wric is founded on the Cove- 


yant, which is in a Manner perſonal ; although 


thereby the Plaintiff ought to recover Lands in 
Value; it is in the Party's own Election to bring 
the Writ in what County he pleaſes, and he 
need not bring it in the County where the Lands 
lie; for if he be impleaded thereof, he may 
well vouch in any County, 31 Ed. 3. Garranty 
ae Charters 14. per Thirn. and fo adjudged ac- 
cordingly, and agreed by Thirn, &c, That if 
the Lande, &c. in divers Counties are paſſed by 


a. Deed or Fine, he need not ſue ſeveral Writs, . 


but one Writ ſhall fatisfy for all, 2g Ed 3. 3, 4. 


but he onght to ſuppoſe in his Count, that he is 


N in each County. Dyer 221. Quere. 
dre 12 H. 3. pl. 27. 24 Ed. 3. 35, 


5 


ter Seiſin of 


the Services. 


(2) See Poſt. 135. 24 Ed 3.35. 44 Ed. 3. 
pl. 18. 6 H. 7. 1, 11. and. note by 29 Ed. 3. 4. 
he derained theWarranty againſt the Defendant, . 
by bringing a Scire facies: without ſhewing the. 
Record. 

(e) Note; Tenant by the Curteſy ſhall not 
vouch the Heir to recover in Value ; nor the- 
Leſſee for Life, him in Remainder, 14 H. 6. 1 
and 10 H. 7. 10. a good Caſe of Voucher and 
Recovery in Value, per Cur' a Reverlion and 
Rent without the Words Dedi, Sc. without 
Deed, good to bind him in the Reverſion to 
Warranty, be it the Leſſor or his Grantee. 10 
H. 7. 10. 34 Ed. 3. Garranty 30. 20 Ed. 3. 
Counter plea of Warranty 7. But the Vouchce- 
there may diſclaim if he be not the Leſſor, &c. 
10 H. 7. 10. 8o if he be (not) Leſſor, Grantee - 
or Heir. 17 Ed. 3. 39. 18 Ed. 3. 42. See Co. 
Lit. 384. 6. 


1 


12 H. 3. Garr. de Charters 27. One 
The Defendant faid, Non habet Chartam ſyam, and the Plain- 
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112 Writ de Warrantia Chartæ. 


11. 6. 8. in itſelf by the Statute of Bigamis, cap. ult. although he hath not any Deed 
Upon a Feoft- thereof. 8 


TY 3 (a) And if a Man give Lands to one in Fee by Deed by theſe Words, HH 
ty, he ought Dedi, conceſſi, &c. now he is bound to warrant the Lands to the Feoffee by 
in his Count thoſe Words, and it the Feoffee be impleaded, he ſhall have a Writ of War- 
co ſet forth the %a Char tæ againſt the Feoffor, by theſe Words, Dedi, conceſſi, Sc. but not 
IO * againſt his Heir, for the Heir hall not be bounden unto a Warranty made by 
3: 35 e. bis Father, unleſs he bind him and his Heirs to Warranty by expreſs Words 
in the Deed: As to ſay, Ego & Heæred' mei omnia prædict' terras, Sc. war- 
rantizabimus, Sc. . 3 . 
But note, That he ſhall not have the Writ of Warrantia Charte againſt 1 
the Feoffor, or againſt him againſt whom he hath the Warranty, if he be im- 
nan bath a pleaded in any Action in which he may vouch him, for then he ought to 
Releaſe or vouch him to Warranty; and if he will not vouch him to Action, he ſhall 


Confirmation not afterwards have a Writ of Warrantia Charte (C). | | 
with Warran- | | | | 


ty for Doubt, the Poſſeſſion ſhall be counterpleaded, he ſhall have this Writ. Wood and Brian, 12 H. 7. 2. 


In a Præcipe 
quod reddat, 
where the Te- 


(c) And a Man may ſue forth this Writ of Hyrrantia Chartæ before he be F 
impleaded in any Action, but yet the Writ doch ſuppoſe that he is impleaded: 
21 H. 6. 41. And if the Defendant appear, and ſay that he is rot impleaded, by that Plea 

22 H. 6. 22. he confeſſeth the Warrarty, and the laintiff ſhall have Judgment to recover 
H.. his (4) Warranty, ſo as if the Defendant be after impleaded, and vouch him 
to Warranty, and he eatreth into the Warranty, and pleadeth and loſeth, 

and that the Defendant recover in Vilue. The Defendant ſhall have in Value 

of the Lands againſt the Vouc hee, which he had at the Time of the Purchaſe 

2 H. 4. 14. & of his Warrantia Chartæ, and theretore it is goo Folicy to bring his Yar- 


12H. 4-13. rantia Charte ag inſt him before he be ſu d, to bind the Lands of the Vouchee 
he ſhall have 


in Value the Lands which he had at the Time of Judg:inent, for tne Judgment makes them ſubject to the Ex- 
ecution. 1 Ed. 3. 11. Fitz. Garr. de Charter 2. ac. 8 d. 2. Vourner 237. A Man cannot vouch a Clerk attaint, 
or a Man outlawed; but rather have Warrantia Chartæ. Conti of an Ideot quod reddat. Quære if it be Law 


at this Day. Br. Warr, Chart. 29. 8 Ed. 4. 10. Markham acc. 24 Ed. 3. B. Warrant. Chart. 13 acc. 19 Ed. 3. 
Garr. Chart. 9. ac. 


(a) A. makes a Leaſe for Life by Dedi, and 
grants over the Reverſion; yet the Leſſee may 
vouch 4. 48 Ed. 3. 2. See 6 H. 7. 2. 14 H. 
6. 25. 48 Ed. 3. 2. Perk. 26. and note; if one 


Warrants only againſt himſelf and his Heirs, 


Warranty of Charters does not lie, per Cur, if 


it has not the Word Dedi in the Deed. Dyer 221. 


(b) See 18 Ed 3. 42. Garranty de Charters 8. 
It is no Plea here to ſay that the Plaintiff is im- 


pleaded in ſuch an Action, wherein he may 


vouch, &c. though it is a good Plea to fay, that 


he was not Tenant the Day of the Writ pur- 


chaſed ; yet in a Scire facias, it is a good Plea 
to ſay, that he was impleaded in ſuch an Ac- 
tion, wherein he might vouch, but did not, 


Ec. and ſo by Reaſon of his Default he could 
not have Execution. 


See accordant 9 Ed. 2. 
Garranty de Charters 30. that it is a good Plea. 
Vide infra K. ſed N. Br. 135. D. contra. 

(c) And thetefore the Count is good, without 
ſhewing for what he is impleaded. 29 Ed. 3. 4. 
(poſt. 135. B.) See 7 H. 6. 17, a Scire facias 
againſt a Diſſeiſor on a Fine, and pending the 
Writ the Diſſeiſce enters, he ſhall not have a 
Warranty of Charters, if no Scire facias be 
ſued againſt him. By Pafton. | 

(4) But no Damages. 18 Ed. 3. 42. 29 Ea. 
3. 4. 31 Ed. 3. 22. See 2 H. 4. 14. contr. and 
1 Ed. 6. 11. contra. See 16 Ed. 3. pl. 20. 
contra 9 Ed, 2. pl. 30. 


which 


Writ de Warrantia Chartæ. 

Which he had at (a) that Time. For if a Man be vouched, he ſhall not 
render in Value, but of the Lands which he had at the Time of the Voucher, 
and if he have aliened the Lands before the Voucher, he ſhall render nothing 
in Value; and therefore it is Policy to bring his Warrantia Chari againit him 
when he hath the Land to render in Value. And upon this Writ and Judg- 
ment the Land ſhall be bound. But if a Man recover his Warranty by Writ 
of Warrantia Chartæ, and hath bounden the Land which the Vouchee had at 
that Time; yet if he be afterwards impleaded for that Land, for which he 
recovered his Warranty, he ovght to vouch him againſt whom he recovered [L 133. 
his Warranty, to defend the Land, if he be ſued in any Action wherein | 
he may vouch, otherwiſe he ſhall not have Advantage by Recovery of his 
Warranty in the Warrantia Chartee (3). | 

A And if a Man recover his Warranty in a Varrantia Chartæ, and afterwards 
is impleaded in an Action in which he cannot vouch, as by Aſſiſe, or by (c) 

Scire facias ſued forth upon a Fine, &c.. It ſeemeth he ought to give Notice 
to him againſt whom he hath recovered his Warranty of the Action, and to 
pray him to ſhew him what he ſhall plead for to defend the Land, Sc. Quere 
tamen (d) thereof. 

B If a Man exchange Lands with another by Deed, if he be impleaded, he 23 H. 3 
may vouch him with whom the Exchange was made, by reaſon of that Ex- —_ Charters 
change; and alſo he ſhall have a Writ ot Warrantia Charte by that Deed of 
Exchange, although there are not Words of Warranty in the Deed ; and the 
Vouchee ſhall have a Writ of Warrantia Charte ; tamen quere (e) of that. 


(a) Viz. At the Time of the Wie 4 


rained, per Hill. 16 Ed. 3. Garranty de Char- 
ters 20. and per Finchd, If the Detendant has 
not Lands in Value, the Plaintiff ſhall recover 
Damages. 29 Ed. 3. 3. wide pot. 135. H. 

But Nete; If the "Tenant vouch, and after 
the Entry into the Warranty the Vouchee dies, 
and in a Reſummons againſt him he revouches 
the Heir, and the Heir loſes all the Land, which 
his Anceſtor had the Day of the Voucher, he 
ſhall be bound to render in Value to the Te- 
nant, per Milly, 18 Ed. 3. 17. and fee the like 
per Cur" 22 Ed. 3. 3. But it is there held, That 
when he recovers in Value in another County, 
than where the Vauchee is ſummoned (except 
the Tenements deſcend after the Voucher) he 
ſhall not. 13 Ed. 3. Recovery in Value 3. Yet 
ſee 4 Ed. 2. Voucher 248. quod fic, per Cheſter 
on a Teflatum, quod Hill negavit. See 29 Ed. 
3. 4. 16 Ed, 3, pl. 1 46 Af. 51. 19 Ed. 3. 
pl. 9. 41 Ed.3. pl. 2 

(6) See 8 18 Ed. 3. 42. 19 Ed. 3. 
e de nere N it is a . Plea 


in a Scire facias on a Judgment in a Warrantia 
Chartæ, but not in the Warrantia Chart itſelf. 

(e) It ſeems he ought to bring his Scire facies 
pendente placito. 19 Ed. 3. Garranty de Charters. 


11 Ed. 3. ibid. 22. But in the Scire facias he 
ought to ſhew the firſt Deed if the Deed be not 


entred. 18 Ed. 3. 46. per Thirn. vide 8 Ed. 4. 1. 
(4) And e the Guarrantor may main- 
tain the Guarrantee in an Aſſiſe brought againſt 
him, on the Tenant's Requeſt. 11 H. 6. 41. 
(e) Videtur quod fie, per Thirn. 17 Ed 3. 44. 


| fed Hill and Shard contra, becauſe none ſhall 


have it but the Tenant himſelf; yet ſee 18 Ed. 
3. 19. per Shard, and 7 H. 4. 18. That a 
Vouchee ſhall have a Warrantia Chartz where 


he cannot vouch (over) 21 Ed. 3. 50. and by 


Seaton, the Defendant in a Warrantia Chartæ, 
has no Remedy to have his Warranty over. 
See 31 Ed. 3. Warranty of Charters 22. per 
Burton, that a Tenant by Warranty fhall have 
his Warranty over. Vide ant. 124. F. 23 Hl. 
6. 21. 26. 17 Ed. 2. 44: contra * 15 Ed. 
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Writ de Warrantia Chartz. 

7 H.4.18. And if a Man be impleaded who is not Tenant of the Land, but Pernor C 
37 2. 3. and of the Profits, he ſhall not have a Writ of Warrantia Charte, becauſe he 
Ne Ao”. can loſe nothing. And a Man ſhall have a Writ of Warrantia Charte al- D 
have the Writ though he may vouch in the Action brought againſt him, and if he do recover 
but the Terre- in the Marrantia Charte, and afterwards loſe in the Action brought againſt 
OS. him, in which he hath vouched him againſt whom he recovered his Warran- 
. ty, then he ſhall have a Writ which is called Habere fac ad valenc* (a), c. 


Wilib 
7 Ed. 4. 12. preſently within the Year after the Recovery, and ſhall not ſue forth Sci“ fac“. 


314 


3 Ed. 4. 7. 
A good Plea 
that he had 


nothing in the 


Land Jour de 


And an Aſſignee ſhall have a Writ of Warrantia Charte. 

(2) And a Man ſhall have a Writ of Warrantia Charte of Land or Rent! 
which he demanded againſt him out of Land, Sc. but there he ought to 
vouch of Land diſcharged of the Rent, Cc. it he may vouch in the Ac- 


brie purchaſe. tion. | | | | | ' 
19 Ed. 3. (c) And a Man may bring his Writ of MWarrantia Chartæ in what County E 
= no. he pleaſeth, if the Deed bear not Date in a certain Place or County; for then 
8 he ought to bring the Writ where the Deed beareth Date. But if a Man 


Gar. c.12. ac. 


for Rent-Ser- bring a Writ of JY/arrantia Charte by reaſon of Homage Aunceſtrel, &c. then 


— 


vice. it ought to be brought in the County where the Land lth. ID 
Rd. 4: (4) And if a Man doth infeoff another of Lands by Deed with Warranty, G. 


Voucher 266. if the Feoffee make a Feoffment over, and taketh back an Eſtate in Fee, the 
21 H. 6. 40. Warranty is determined, and he ſhall not have a Writ of Warrantia Charte, 
22 r. becauſe he is in of another Eſtate, And fo if A. diſſeiſe B. and infeoff C. () 
for the Reaſon With Warranty, who infeoffeth D. with Warranty, upon whom a Stranger 
of this Caſe. entreth, in whoſe Poſſeſſion B. the Diſſeiſee releaſeth his Right, all the War- 
ranties are extinct, and if D. re- enter, and be impleaded, he ſhall not have a 


Writ of. Warrautia Charte, becauſe he is in of another Eſtate by Wrong. 


() But if a Man be impleaded, for which he purchaſeth a Writ of War- 


(a) So is 16 Ed. 3. Garranty de Charters 20. 
contra where he recovers before the Writ brought 
againſt him; yet there be ſhall have a Scire fa- 
cias. 19 Ed. 3. Warranty of. Charters 10. And 
it ſeems if the Defendant does not acknowledge 
(or know) that he has loſt, he ſhall have only a 


Scire facias. 16 Ed. 3. ibid. 20. and 29 Ed, 3. 


de Cbarters 20. per Fin 


4. per Tiff. See 18 Ed. 3. 4, 2. 9 Ed. 2. pl. 2. 


45 Ed. 3. 10. Bro. Warranty 20. 36 Ed. 3. 
I. 11. 9 Ed. 2. pl. 30. 31 Ed. 3. pl. 22. 
6] So is 30 Ed. 2. 20. 31 id 3. Garranty 

hd? but others contra, 
where the Caſe was, A. enſeoffs B. with War- 
ranty, and B. recovers in a Warrautia Charts. 
on a general Count of che Land, and afterwards 

a Rent is recovered. againſt him; and he brings 


a Scire facias on the general Judgment. in the 
Value of the 


Warrantia. Chartæ to have t 
Rent; and per Thirn. he ſhall not have in Va- 
lae, ſeeing he never demanded Warranty of the 


rantia. 


Rent, but Finchd. and it ſeems the: better Opi- 


nions-were contra. 


"1454-33, 1% | 
() And fee accordant per Newton. 22 H. 6. 


22. wide infa. 

le) And fee accordant 21 H. 6. 41: 
/) Contra per June and Paſton. 14H. 6. 26. 
ore the Caſe 21 H. 6. 41. Warranty ef 
Charters per Mills verſus H. Clifford, and counts 
that one R. had arraigned an Aſſiſe againſt him 
and the others, pending which Writ, the Plain- 
tiff came to the Defendant, and ſhewed that he 
was in by his Feoffment with Warranty, and 


pray ed him to adminiſter, 1. e. to aſſiſt him with 


a Plea to bar the Demandant, which he refuſed; 
and then pleads, that long Time before the De- 
fendant any Thing bad, 4: and B. were ſeiſed, 
till differed by C. who enſeoffed the Defendant, 
who enfeoffed the Plaintiff, as he had alledged, 


and 4, died, and B, entred on the Plaintiff. 


Markbam 


Writ de Warrantia Chartæ. 315 


rantia Charte againſt whom he hath a Warranty, and vouch him alſo in the 
Action; and afterwards, depending the Action, a Stranger who hath ancienter 
Title entreth upon him, yet that ſhall not abate his Warrantia Chartæ ſued out 


before; quod vide 21 H. 6. 
(a) If a Man be impleaded in Aſſiſe, Sc. and he bring a Writ of War- 4 Ed. 2. Gar. 


rantia Chartæ, and counts, that he is impleaded by Aſſiſe, Sc. and that he Charters 29. 
it is but a per- 


hath loſt, &c. If the Plaintift recover his Warranty, he ſhall recover his Da- ſonal Action 
mages, and alſo to have the Value of the Land loſt. in the Nature 
of a Covenant, 


therefore he ſhall recover Damages. 2 H. 6. 31. It is holden, that in this Caſe he ſhall recover Damages 


only. But it ſeemeth by Br. Warr. Chart. 31. that if he hath no Land to be recovered | in Value, that he ſhall 


not recover Damages tantum, nor more than 1 in Voucher. 


And a Man may ſue forth divers Writs of ay of Charters againſt 
divers Men: And if he hath divers Warranties againſt them, he ſhall recover 


ſeverally againſt them. 


(2) And a Man may ſue a Writ of Warrantia Charts at the Common Law 


for a Warranty made of Lands in Ancient Demeſne. 


Mar#ham demurred to this Plea, for that it does 
not ſhew whether the Entry. was before, or pend- 
ing, or after the Aſſiſe, and 22 H. 6. 22. it was 
ruled by the Court that it was no Plea, if it does 
not ſhew the Entry to be before the Aſſiſe brought, 
or before the Requeſt made: For if the Entry 
was after Judgment or Requeſt, the Plaintiff is 
_ lawfully intitled to an Action: For by Newton, 
the Requeſt is in Nature of a Voucher of a Vou- 
chee, ſo as to devolve the Warranty (contra if it 
be after the Entry into Warranty) whereupon 4. 
waived the ſaid Plea, and ſhewed that B. entred 
on the Plaintiff before any Requeſt; and Mar#- 
ham demanded Judgment, ſeeing that he ac- 
knowledges he was Tenant at the Time of the 
Aſſiſe arraigned, and that the Requeſt was pend- 


ing the Aſſiſe; in which Caſe ſuppoſe a Stranger 


had entred by elder Title, yet againſt him (Law) 
the Writ is good, as of the Tenancy he had the 
Day of the Writ purchaſed: And by Neuron, 
Paſton and Fulk. it was now a good Plea; for 
although he remained Tenant to the Demandant 
after the Entry of B. yet he is not ſo againſt the 
| Defendant; wherefore they joined Iſſue, if the 
Entry was before the Requeſt. 22 H. 6. 22, 23. 
and wide 41. ib. ſo that it ſeems to me, that 
though the Entry was after the Requeſt, yet if 
it was before the Writ of Warranty of Charters 
purchaſed, the Entry of the Stranger would ouſt 


him of hisWarranty ; for the Requeſt is not in lien 


of Voucher, but only the Writ of Warranty of 
Charters; and this is well proved, for that the 
Lands which the Vouchee has, are bound from 


the Time of-the Voucher ; but the Lands of the 


Tenant in the Warranty of Charters only from 


the Time of the Writ purchaſed ; yet it ſeems 


clearly, that if in an Aſſiſe the Defendant re- 
queſts his Guarrantor to give him a Plea, and he 
refuſes, and after Judgment is given, &c. that 
ſo long as he continues Tenant of the Land he 
ſhall have a Warrantia Chartæ; but contra if 
he has not made any Requeſt, and accordin 

this Diverſity are the Books to be wan by 

Regifter 158. and 24 Ed. 3. 75. becauſe till Ex- 


ecution he continues Tenant, and has his firit 


Warranty ftill on Foot. 


If a Warranty be made to a Man and his 


Aſſigns, the Aſſignee of the Heir of the Feoffſee 
ſhall vouch as Aſſignee. Quod nta, 7 Ed. 3. 
Warranty, &C. 44, 10 £4. 3. 32. 19 Ed. 2. 85. 


13 £6. 1. 93. 


(a) See accordant 424 3. Guarranty, &C. 
29 Ed. 3. ibid. 30. and ant. 134. K. Bro. Gar- 
ranty 31. 16 Ed. 3. pl. 20. 4 FM. 2. pl. 29. 

(5) See 16 Ed. 3. Cauſe a remover 15. Reg. 
12. 30 Ed. 3.13. and per Skipzv. the Tenant 
ſhall have Warranty againſt the _ in the 
Lord's own Court. 10 


88 2 (a) And 
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18 H. 3. 


aqdjudged that 


Writ de Meſne. 
(a) And if a Man have a Writ of Warrantia Chartæ Anand although L. 
that the Plaintiff who brought the Action againſt him who brought the War. 


rantia Charte be Nonſuit in his Action, the ſame ſhall not abate the Writ of 


Warrantia Charle * he hath not an Action ſued againſt him for the 
Land, Ee. 


Writ de Meſne (b). 


HE Writ of Meſne lieth where there is Lord, Meſne and Tenant, and MF 
. each hold by Owelty of Services, as by Homage, Fealty and twenty 
the Mee Pounds Rent yearly. Now if the Tenant be diſtrained by the Lord Para- 
ought to ac- mount for the Rent or Service of the Meſue behind, he ſhall have a Writ of 


Meine 78. 


quit the Te- Meſne againſt the Lord who is Meſne, and by the Writ he ſhall recover his 


ETD. .- Damages if he be diſtrained, otherwiſe not: And by that Writ he ſhall be 


-hMncunt, 29 compelled to do the Service, and to pay the Rents, and the Writ may be ſued. 
Ed. 3. 34. ac. in the County before the Sheriff; and the Writ is, 

Note, That (e) The King to the Sheriff, &c. We command Hon, that you juſtice A. that N 
the Plaintiff jaſtly, &c. he acquit B. of the Services which C. requires from him for his Free- 


pd Ho me 20, which he holds of the aforeſaid A. and whereof he complains that he is di- 


eth not in the ſtrained for his Default, as he can reaſonably ow that he ought to __ bim, 


Count to ſhew that we may hear no more Clamour, &c. 

the Certainty | 

of the Tenure between the Mefne and the Lord Paramount, but generally to ſay, that he holdeth over, per 38 H. 
6. 12. and 39 H. 6. 29. 13 Ed. 4. 6. If there be Lord, Meſne, and Tenant, and the Tenant is diſtrained by 
the Lord, foi which he bringeth a Replevin, the Lord avoweth upon a Stranger; the Tenant may. have a Writ. 


of Meine: Yes the Meſne cannot join becauſe the Avowry is made upon a Stranger. 


And if it be ſued in the Common 8 the Writ i 18, 

The King to the Sheriff, &c. Command A. that juſtly, &c. he acquit B. of the 
Service. which we require from him for his Freehold, &c. whereof he the ſaid A. 
who is the Meſue between us and the aforeſaid B. ought to acquit him, and 


' whereof he complains, that for his Default be is diſtrained; and unleſs, &c. And 
this Writ is where the King diſtraineth for Services, &c. 


And if another Perſon be Lord Paramount, then the Writ is, That he acquit 
B. Sc. which C. requires of him for bis Freehold, &c. whereof he the ſaid A. 
who is the Meſue between C. and the aforeſaid B. ought to acquit him, &c. 


(a) Infinite; and cf in a Writ agnialt 


two, they may fourch per Diſtreſs in infinitum. 


38 Ed. 3. 1. 9 Ed. 2. pl. 3. 41 Ed. 3. pl. g. 

(5) Note 3 The Writ ot Meſne ought to be 
brought in the Coumy where the Lands lie, and 
if Nibi! be returned againſt the Lord, a Writ 


ſhall iſſue to another Sheriff on a Teflalum. 29 
E4. 3. 3. 


(c) Note; Though 4. does not hold of C. 
immediately, but only by a Meſnalty, yet the 


Writ is good; adjudged 29 Ed. 3. 34. — Alfo. 


in this Writ the Quantity of the Services are- 


taken by Proteſtation, and ſeveral Tenancy i is a. 
good Plea. 2 H. 5. 2. 


Writ de Meſne. 317 


A And the Writ of Meſne may be ſued and removed out of the County, at [ 126. ] 


B 


C over, which is called Owelty (5). Ri 


the Suit of the Plaintiff by a Pone without Cauſe, and at the Suit of the De- 


fendant with Cauſe ſnewed, as in a Replevin. 


And a Man may have an Acquittal, and ſue forth a Writ of Meſne upon it 
divers Ways. One if the Meſne grant unto his Tenant by his Deed, upon his 
Tenure made of him, to acquit him againſt his Lord Paramount, he ſhall | 
have a Writ of Meſue upon that Grant. Another Cauſe of Acquittal is where 14 Ed. 3. 
he holdeth in Frankalmoigne. Another Cauſe is, where he holdeth in Frank- Mee * 


marriage (4); or where he holdeth by the like Service as the Meſne holdeth 5 2 6 _ 


D Ard alſo a Man may have an ACRE by Preſcription, as if he hold by 


1s ſuch, and more. 


G 


Homage Aunceſtrel. 

And alſo by Conuſance in a Court of Record for to acquit him, Sc. And 
the Men of Cornwall claim to plead a Plea in a Writ of Mefne in the County 
without Writ, and that they have had Allowance thereof in Eyre. And al- 
though the Writ of Meſue be depending betwixt the Meſue and the Tenant 
Paravail, yet the Lord ſhall diſtrain the Tenant Paravail for the Rents and 
Services, and ſhall not tarry until the Writ of Meſne be ended betwixt n 


whether he ought for to acquit the Tenant or no. 


(c) And if a Man bring a Writ of Meſue where he is not diſtrained, yet the 7 H. 4. v2. 
Writ is maintainable; but then he ſhall not recover Damages: For the Writ _ 134 K. 
is brought only for to recover the Acquittal, Fc. As if he bring a Writ of Br. Meſne 22. 
Warranty of Charters where he is impleaded, Sc. he is to recover the War- 
ranty pro loco & lempore. 

And if the Tenant holdeth by the Services which the Meſue holdeth over, 4H. 6. 25,29. 
and alſo by other Services, it is a good Owelty to have Acquittal, becauſe it 4 Ed. 4. 35. 
And although that the Lord dieth I the Writ © ES 3 5 4 
Meſue, yet the Writ ſhall not abate (4). : 

(e) And Tenant for Term of Life where the Remainder is over in Fee, ſhall 25 H. 6. 
have a Writ of Meſue againſt the Meſne: But Tenant for Life ſhall not have een u. 


n 
— 


„ ov * 


Prey 
Oe xt © W- 


Ed. b 
a Writ of Meſus againlt him in the Reverſion. But Tenant in Dower ſhall 4 Meine ht 


(a) Note; The Iſſue of the Donee in the 


fourth Degree ſhall not have a Writ of Meſne, 
as on a Frankmarriage, but as on a Giſt in 
Tail. 12 H. 4. 9- I, hn. See $8 H. 6. 13. 
11 H. 4. 52. 46 Ed. 3. 31. 

(5) Acquittal by Owelty. See 22 Ed. g. 3. 
he ought to ſhew Seiſin or Tender of the Ser- 


vices, whereof he is acquitted. 30 £4. 3. 24. 


But in ſuch Caſe, the Plaintiff ought to ſhew 
Seiſia of the Services in the Meine, either by 
himſelf, or his Feoffor, &c. and this Seifin is 


traverſable. 18 Ed. 3. 19. 4 Ed. 2. Meſne 63. 


See 8 Ed. 3. 49. 5 Ed. 3. 56. 11 H. 4. 52. à 


good Caſe of Acquittal, that the Meine and his 
Anceſtors had acquitted the T'enant and his An- 
ceſtors, and al! thoſe whoſe Eftates he hath: 
Adjudged 27 Ed. 3. 82. 


(e) And therefore it ſeems, if the Meſne 
pleads not diftrained, the Plaintiff ſhall recover 
the Acquittal notwithſtanding, yet it ſeems he 


ſhall not be amerced, if he comes (not) at the 


Day. 30 £4. 3. 22. 6 Ed. 4. 7. See 30 Ed. 3. 
29, 30. 31 Ed. 3. Judgment 136. 14 Ed. 3. 
Sid. 158. 

(4) And it was accordingly ſo adjudged in 
both Points. 4 H. 6. 27. Quære, if there may 
be a good Forejudger in ſuch Caſe, 10 H. 6. 26. 
and it ſeemed to Strage that there ſhould, for 


the Judgment is no other, but that the Meſpe 


ſhall be forejudged, and that the Tenant ſhall. 
be attendant Capitali Domino. 

le) See accordingly, but then he ought to 
count according to his Caſe, See 13 £4. 3. 


Meſns 12. 
have 
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17 Ed. 3. 15. 
contr, per 
Thorp. 

38 Hf. 6. 12. 
Priſot. 

50 Ed. 3. 23. 
10 H. 6. 26. 
34 H. 6. 47. 
13 Ed. 4. 6. 
7 H. 4. 18. 
18 Ed. 3. 19. 
4 Ed. 4. 35. 
Billing. acc. 
14 Ed. 3. 
Meine. 

12 Ed. 3. 
Meſne 12. 
10 Ed. 3. 58. 
Ibid. 21. 

8 Ed. 3. 26. 
Meſne 19. 


Writ de Meſue. 


have a Writ of Meſue againſt him i in the Reverſion, becauſe ſhe hath her State 


by the Law. 
(a) And if the Meſue hath 


paid the Services unto the Lord Paramount, 


yet if the Tenant be afterwards diſtrained for thoſe Services, he ſhall have a 


Writ of Meſne. But it is 


that Writ. 


a Queſtion whether he ſhall recover Damages in 
But it 3 he ſhall have Damages, becauſe the Meſue ſhall 


recover Damages againſt the Lord, if he will put his Cattle in the Pound for 
the Tenant, and ſue a Replevin, Sc. and yet not diſtrained in his Default is a 


good Plea in a Writ of Mere. 
{trained in his Default: 


conceive (5). 


And if he 
For if the M. 
him after the Tenure made, he ſhall 


pay the Services, hel is not di- 


fe grant unto the Tenant to acquit 
ave a Writ of Meſue thereupon, as I 


And the Huſband and Wife hall have a Writ of Meſne where they are di- 


ſtrained for the Lands of the Wife. 


(c) If the Meſne grant the Meſnalty for Life, and the Tenant attorn, the P 


Tenant ſhall not have a Writ of Meſre againſt the Grantee for Lite. 


But 


Tenant in Tail ſhall have a Writ of Meſue: And Ancient Demeſne is a good 


Plea in a Writ of Meſne (d). 


(a) Note; The the Services of the Meſne be 


not in Arrear, yet a Writ of Meſne lies, becauſe 


the Tenant cannot plead Rien arrear. 39 Ed. 3. 


but Notice where his Services were not in Ar- 


34. contra. 


17 Ed. 3. 15. See 39 Ed. 3. 19. 
11 H. 4. 52. 


(5) Note; A. is Lord, B. Meſne, C. Meſne, 


and D. Tenant, A. diſtrains B. for Services, D. 
brings a Writ of Meſne againft C. and recovers, 
C. brings a Writ of Meſne againſt B. and counts 
generally, B. pleads not diſtrained in his De- 
fault, and the other replies contra, and the ſpe- 


cial Matter is found ut ſupra, and that the Ser- 


vices of B. were in Arrear, but not the Services 


of C. and it was held, 1. That without ſome 
ſuch ſpecial Miſchief the Tenant in Service, viz. 
the Meſne ſhall not have a Writ of Meſne. 2. 
That in the Cafe of ſuch Miſchief he ſhall have 
it, and fo each Meſne ſhall have it againſt the 
other, till it come to him in whom the Default 
18. 39 £4. 3. 34. 39 H. 6. 31.7 F. 4. 18. 
accotdant. 3. | 
Count, 20 Ed. 3. Meſne 14. or at leaſt a ſpecial 
Replication, and that on the general Iſſue found, 
this Matter ſhall not aid him. 4. It ſeems that 
the one Meine ſhall not recover Damages of the 
other before Execution, ibid. and 17 Ed. 3. 44. 
18 Ed. 3. 19. Yet it ſeems, that notwithſtand- 
ing the Recovery againſt C. yet if B. had no 


Notice of the Diſtreſs, or if his Services were 


not Arrear, a Writ of Mefne does not lie againſt 
him by C. no more than it lies againſt C. with- 


rear. For in that Caſe there is no Default in 
him. See 7 H. 4. 18, Alfo, if the Meſne's 


Antient Demeſne 3 8. 
'T'bat there ought to be a ſpecial 


— 


Beaſts are impounded for thoſe of the Tenant, 
he ſhall have a Replevin of them, and ſo may 
each Meſne have, &c. And if any Meſne re- 
fuſe to do ſo, per Cur", the Tenant ſhall have a 
Writ of Meſne. See 10 H. 6. 26. if the Avowry 
be abateable, or if no Services be due or Arrear; 
yet if the Meſne will not join with the Tenant 


on Requeſt, a Writ of Meſne lies, for that the 


Tenant being a Stranger, ſhall not plead in 
Abatement of the Avowry. 

(e) See 40 Bol 3. 7. 12 Ca. 3. Hehe 11. 
contra. 

4) So it is in 8 againſt a Guardian in 
Socage, and in Replevin, 21 Ed. 3. 10. yet fee 
in a Writ of Meſne on a Deed of Acquittal by 
the Tenant, the Defendant alledges that the 
Lands are held of the Manor of S. which is 
Antient Demeſne; and it was not allowed, but 
he was put to aniwer to the Deed. 34 Fd.1. 
But ſee in a Writ of Meine 
by Tenant in Dower, againſt the Heir who al- 
ledges that the 'T'enements are held of the Manor 
of C. which is Antient Demeſne; and although 
it was ſaid, that one cannot have Proceſs of 
Forejudging on Proclamations in a Court of An- 
tient Demeſne, and that the Heir cannot be 
diſtrained there, for he has only the Services, 
&c yet it was awarded, that he ſhould take 


nothing, and it was ſaid, that this Plea ſhall be 


pleaded in a Petit Writ of Rigit in the Lord's 
Court, and that he ſhall make Proteſtation, Ec. 
28 Ed. 3. 45. endet. 30 Ed. 3. 12. per 


Pe 
2 And 


Mrit de Meſne. 319 


I. And a Writ of Meſne lieth againſt Tenant for Life where the Remainder is 8 - 3. 7. 


NMI N 
N 


over in Fee: And the Writ of Meſue ſhall be maintainable againſt the Heir * . 6 7 . 
of the Meſne where his Anceſtors have granted the Services of the Tenant by jon N. 
Fine, if the Tenant hath not attorned according to the Fine: For he ſhall 
not be compelled to attorn without granting Acquittal unto him: And if he 
grant Acquittal, he ſhall have Writ of Meſue upon the Grant; and yet it 
commenceth after the Tenour. _ 
And if the Tenant be diſtrained for the Relief of the Meſne, or for reaſon- 39 H. 6. 29. 
able Aid, Sc. he ſhall have a. Writ of Me/ze againſt him. 42 * 
If a Man be Tenant by the Curteſy of a Meſn alty, Sc. if the Tenant be * 3 E. 1 
diſtrained, the Writ of Meſue ſhall be ſued againſt him in the Reverſion, and Rleſne 72. 
not againſt the Tenant by the Curteſy. H. 4 Ed. 2. contra, and 


G0 Scioniory | is granted unto the Huſband and Wife, and to the Heirs of Note 84. 


the Huſband, and in a. Per que ſervitia ſucd by them, the Tenant will not 1 75 * 


attorn, antefy they will grant to acquit him, Sc. for which the Huſband 3. Meſne 11. 
grants for him and his Heirs, to acquit the Tenant and his Heirs, and after- Meine 52. 


_ wards the Huſband dieth ; the Tenant may bring a Writ of Meſue againſt the 


Huſband's Heir, during the Life of the Wife who was Tenant for Life, and 
good. Qucd vide H. 5 Ed. 3. 
And in the Time of Ed. 1. the Tenant brought a Writ of Meſne, becauſe Meſne BY 


he did not acquit him of a Rent-charge demanded, Cc. becauſe he by his 


Deed bound. him and his Heirs to warrant and acquit him, and it was main- 
tainable. 


Q And an | Abbot ſued a Writ of Meſue, by reafon of the Sc made 5 Ed. 2. 


R 


8 


'F 


unto: him in Frankalmoigne, and it was maintainable. H. 2 Ed. 2. Meine 64. 
If a Man have Judgment to recover his Acquittal in a Writ of Meſne, if And a Scire 

he be not afterwards acquitted, he ſhall have upon the Recovery a Diſtringas _ x wad 

ad acquietandum. againſt the Mefne, if it be three or ten Years after the Judg- 2 53 

ment given; and that is given by the Statute of Meſtm. 2. cap. g. + ui 
If the Meſue do acknowledge Acquittal by Fine, and after he ſeth a Scare 

facias thereupon, and he appeareth not at the Return of the Writ, then ſhall 

iſſue a Writ of Diſtringas ad acquietandum, &c. and an Alias and Pluries, Sc. 

until he appear; and if he come upon the Diſtringas, and cannot PIN ny any 

Thing, but that he.ought for to acquit bim. then the Plaintiff ſhall recover. 

Damage againſt him. 55 


(4) And if the Anceſtor do ecknowldgy an Acquittal i in « bun of Record, 46 Ed. 3,317. 


the Tenant ſhall have a Scire facias againſt the Heir to acquit him, without 14 Ed. 3+ 


V 


other Specialty, Cc. (5). | dien —_ i 
And if a Man recover Acquittal of a Writ of Meſne, Sc. he ſhall . 
have a Diſtringas ad acquietandum ; and if he do not appear, he ſhall be fore- 


(2) But notwithſtanding ſuch Acknowledg- as that it was demiſed, c. contra of his Father 
ment of the Acquittal, in a Writ of Meſne who acknowledged, Ge. 28 Ed. 3.93. 
againſt the Heir, he may plead, that he had (5) So it is on a Recovery. 14 Ed. 3, 
nothing in the Seigniory without ſhewing how, Mane 7. 


judged. 


320 


46 Ed. 3. 31. 


Old N. B. 83. 
11 Ed. 3. 


Br. Suit 4. 


Ed. 3. 42, 83. 


Writ de Meſne. 
{ 137. ] judged by Default of his 977 5 1 and ſo if he appear, and ir be found "= 


Verdict againſt him, he ſhall be forejudged (a). | | 
And a Man ſhall have a Writ of Meſne to acquit him of Suit unto a Hun- / 
dred, which the Meſne ought to do by reaſon of his Meſnalty, and not by 
reaſon of Reſiancy, Cc. And the Proceſs in a Writ of Meſue is Summons, 
Attachment and Diſtringas; and if the Defendant hath not any Thing in the 


County by which he can be diſtrained, then the Plaintiff may ſurmiſe that he 
| hath Aſſets in another County, and pray a Diſtringas thither, and he ſhall 


have it by the Statute z and upon that he ſhall be forejudged, Sc. if he do 


not appear, and the Writ be ſerved and returned againſt him. But that is 


given by the Statute : For at the Common Law he ſhall not have but Diſtreſs 
Infinite in the ſame County where the Writ was brought, and that is in the 
County where the Land is; and at this Day he may chuſe whether he will ſue 
the Proceſs at the Common Law, Diſtreſs infinite in the County, or the Pro- 
ceſs which is given by the Statute, Summons, Attachment and the Grand Di- 
ſtreſs, which ſhall have Day to anſwer by ſuch Times as two Counties may be 


holden, in which the Sheriff ſhall make Proclamation that he come to anſwer 
the Plaintiff; and if he do not come, and the Writ be returned, then he ſhall 
be forejudged. 8 N : 


(a) If the Lord diſtrains the Meſne for more 


Services than the Meſne ought to pay, the 


Meſne is not bound to acquit the Tenant of the 
Surpluſage. 39 H. 6. 31. 


See 14 Ed. 3. Mefue 7. 4. brings a Writ of 
Meſne againſt B. and counts of an Acquittance 


by Reaſon of Tenure in Frankalmoign, and 


Judgment was, that he ſhould recover Damages, 
and a Precept went to the Sheriff, quod diſtringe- 
ret B. ad acquietand. B. dies, a Scire facias goes 


againſt C. the Heir of B. to have Acquittal, 


C. not acknowledging that he had the Seig- 
niory at the Time, or that he had any more, 
Ec. pleads, that he has nothing by Diſcent in 
Fee from his Father within the ſame Lands, 
Sc. And Note; the Abbot in the - ſaid Re- 
covery counted of Frankalmoign, ande ehartam, 
Se. and therein theſe Points were agreed, vix. 


rant a Scire facias for the Acquittal. 2. That 
no other Proceſs of Execution lies againſt the 
Heir than a Scare facias, Oc. z. That the 
Plaintiff need not ſhew the Charter whereby 
he deraigned the Acquittal on the Recovery. 
4. When an Acquittal is granted for one who 


is not Meſne, it is no Cauſe to have a Writ of 


Meſne but 'only of Covenant. 5. On an Ac- 
quittal which binds the Anceſtor by Reaſon of a 
Tenure in Frankalmoign, Frank-marriage, or 
a Deed whereby the Acquittal is granted, if the 
Heir has the Meſnalty, he ſhall be bound to the 
Acquittal by Writ of Meſne, although he has 
nothing by Deſcent in Fee ſimple, from him 
by whom the Acquittal commences. But there 
it ſeems he may diſclaim in the Meſnalty ; 
Quære, wherefore the Abbot bad Judgment, c. 


and aftirmed in a Writ of Error. 15 . 9. 
2. That this Judgment is well enough to war- | See 


? f 1147 
© Writ 


Writ de Plegiis acquietandis. 


C HE Writ de Plegiis acquietandis lieth, where a Man becomes Pledge or gee 1 22. K. 


Surety (a) for another to pay a certain Sum of Money at a certain Day, 43 Ed. 3. it. 


Sc. if the Party doth not pay it at the Day, Sc. If he who becomes Surety 

be compelled to pay the Money, he ſhall have this Writ againſt him who 

ought to have paid the ſame. But it hath been a Queſtian whether this Writ lieth 

without ſhewing a Specialty; and it ſeemeth reaſonable that it be maintainable, 

although he have not any Specialty to prove it. For the Writ, as it ſeemeth, 3 ont wp 

is given by the Statute of Magna Charta, cap. 8. which is, Quod ſi Plegii vo- ag 70 
luerint, habeant terras & tenementa debitoris quouſque fit his ſatisfat® de debito conr. 

quod antea pro eo ſolverint, And there is not ſpoken of any Writing made pitz. Pledges 

betwixt them; and if he have a Writing, then he may have Remedy there- 9. there it 


upon by the Common Law, or by the Writ of Covenant, or Debt; and then was alledged, 


that Statute needed not to have been made. And Paſch. 43 Ed. 3. 10. it is that the Cu- 


adjudged, that the Writ de Plegiis acquietandis lieth without any Specialty om WL: 


Tie in that Caſe, and that appeareth by the Regiſter, becauſe Writs are given 
for the Executors of him who became Pledge, and againſt him who was the 
D Debtor, becauſe their Teſtator did not acquit his Sureties, &c. And this 
Writ is Vicontiel, and may be ſued in the County before the Sheriff, or in the 
Common Pleas by a Precipe; and the Form of the Writ is ſuch: 
The King to the Sheriff, &c. We command you, that you juſtice A. that juſtly, 
8c. he acquit B. of twenty Shillings, whereof he bath put himſelf in Pledge againſt 
C. and hath not yet acquitted him, as it is ſaid, as he can reaſonably ſhew that he 
ought to acquit him thereof, that we may hear no more Clamour thereupon for 
want of Juſtice, &c. And the Form of the Writ for the Common Fleas is 
ſuch : The King, &c. Command A. that juſtly, &c. he acquit B. of one hundred 
Marks, whereof he hath put himſelf in Pledge againſt C. and hath not yet acquit- 
ted him, as it is ſaid, &c. and unleſs, &c. Or thus for Executors: Command 
A. and B. Executors of the Teſtament, &c. that juſtly, &c. they acquit E. of, &c. 
whereof he the ſaid E. hath put himſelf in Pledge againſt D. and hath not yet ac- 
guitted him, e. 5 N 
F. And if a Man become Surety for another in the Exchequer to account for 
him, and doth not, he ſhall have a Writ againſt him to diſcharge him of the 
Account; and the Writ is, EK Cs FR | ig. 
The King, &c. Of acquitting A. of a certain Account, which the aforeſaid B. 
for himſelf undertook to render before our Treaſurer and Barons of the Exchequer 
for the Time in which he the ſaid A. was Bailiff of the Liberty of Iſabel Queen of 


ta) So if A. and B. are bound to C. conjunfim Principals. Pa/. 22. Rot. 1. See Dyer 257. and 
& aiviſim for the Debt of A. yet ſeeing B. is 370. accordant; yet a Jury may find guod' peſuit 
not named Pledge, or fide: jufſor in the Obliga- /e in pig for the Defendant againſt the Debtee. 
tion, this Writ does not lie for B. for both are Oo 


Tt England, 
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. on was ſuch. 
ſhewed thereof, and it ſeemeth good Reaſon : Becauſe the Statute makes the 43 Ed. 3 11. 
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V 39 Ed. 3 9. 


by Knivet. Br. ney, or to do other Thing, Sc. ſo long as the principal Debtor hath any 


Pledges 22. 
The Plaintiff 


againſt the 


Party; and if 


he be inſuffi- 
cient, then 
a gainſt the 


Mrit of Detinue. 


England, our Mother, in the County of D. and whereof he hath put himſelf in 


Pledge againſt us in the Exchequer aforeſaid, and hath not yet acquitted him, &c. 
(4) And if a Man become Surety fof another to pay a certain Sum of Mo- 


Thing and is ſufficient, his Sureties ſhall not be diſtrained, by the Statute of 


ſuch. 39 Ed. 3. 9. 42 Ed. 3. 5. 


ought to have Magna Charta: And if they be diſtrained by the Sheriff, Sc. they ſhall have 


the Writ firſt a ſpecial Writ upon the Statute for to diſcharge them; and the Writ ſhall be 


The King to the Sheriff, &c. A. and B. have ſhewed unto us, that whereas they 
became Pledges for C. againſt D. for a certain Sum of Money in which he the ſaid 
C. was bound to the aforeſaid D. and the ſaid C. hath fufficient whereof he can 


Pledges. Mag. pay the Debt aforeſaid; nevertheleſs you have diſtrained them the ſaid A. and B. 


Charta, cap. 8 2% pay the ſaid Debt to the aforeſaid D. And becauſe it is unjuſt that any Pledges 
be compelled to the Payment of a Debt, ſo long as the principal Debtors have ſuf- 
ficient whereof they can render their Debt; We command you, that you diſtrain C. 


39 Fd. 3. 9. 
40 Ed. 3. 5 


138. Þ 
+1 Hd; 3. - 
Detinue 55. 
9 H. 6. 58. 


to pay the ſaid Money, and that you thereupon permit his Pledges to have Peace, 


and that you cauſe their Beaſts to be delivered without 


any upon that Occaſion. Witneſs, &c. 


And it ſeemeth that this Writ lieth where a Man recovereth againſt the 
Sureties in the County, and the Sheriff diftrains them to pay the Debt, where 
the Principal is ſufficient : But if he ſue the Sureties in the Common Pleas, 
where the Principal is fufficient to pay the Debt, c. Now whether the Sure- 
ties may plead that, and aver that the principal Debtor is ſufficient to pay it; 
or whether they ſhall have a Writ to the Sheriff not to diſtrain them, if the 
Principal be ſufficient, guære of theſe Caſes. And the Proceſs in the Writ is 


Summons, Attachment and Diſtreſs, &c. (5). 


Writ of Detinue. 


Writ of Detinue lieth, in Caſe,, where a Man delivereth Goods or Chat- 
tels unto another to keep, and afterwards he will not deliver them back 
again; then he ſhall have an Action of Detinue of thoſe Goods and Chattels ;. 


and ſo if a Man deliver Goods or Money put up in (c) Bags, or in a Cheſt, 
or in a Cupboard,. unto another to Keep,. and he will not redeliver the Goods 


or, 


(a) See Mag. Chart. c. 8. 11 Ed. 2. Debt 172. 
39 Ed. 3.9. yet he ſhall not have this Advan- 


tage where he binds himſelf in Covenant. 48 Ed. 


1. G1. cont. and yet he is Principal, by Perk. 33. 


(5) And Nate a Judgment in this Writ, Aud 


acquietur, and Damages aſſeſſed by the Court on 
Confeſſion. Dyer 257. 
(c): See 29 Ed. 3. 20. accordant, Detinue lies 


for a Bag and one hundred Pounds zn cadem 


baga, without ſaying that it. was enſealed; ad- 


And Note ; If Detinue be brought of a Cheſt: 
enſealed with Charters, there, for that the Court 


cannot be appriſed by the Writ, whether they 
concern the Realty or not, Proceſs ſhall be made 


by Capias, Ac. but when the Party appears, 
and counts, whereby it appears to the Court, 


that the Charters do. concern the Realty, then 
he ſhall be permitted to appear by Attorney, &c. 
29 Ed. 3. 19. 7 H. 4. 2. and 21 H. 6. 42. acc. 
with this Diverſity. 
bring Detinue of a Cheſt with Charters, he 


ought 


Delay, if you bave taken 


See 8 H. 6. 30. If one 


A 


or the Money in the Bags; he to whom they ſhould be delivered ſhall have If a Manbail 


a Writ of Detinue for thoſe Goods, Sc. But'if a Man deliver Money not in 7 * * yon 


any Bag or Cheſt, to redeliver back, or to deliver over unto a Stranger; now pave Detir?, 
he to whom the Money ſhould be delivered, ſhall not have an Action of Detinue by Priſot, vet 
for the Money, but a Writ of Account; becauſe Detinue ought to be of a he hath no 
Thing which is certain; as of Money in Bags, or of a Horſe, or of a hun- Property till 


dred Cows, or ſuch certain Things. And this Writ may be Vicontiel, and LG x 
6. 44. 
ſhall be ſued before the Sheriff in the County if the Plaintiff pleaſe ; ; Or he Laiton, contr. 


may ſue it in the Common Pleas ; and the Form of the Writ in the Com- 7 H. 4. 13. 


mon Pleas 18, as * 


Bag with twenty Pounds, and by Martin, 4 H. 6. 1 and 2. If a Man bail t twenty Pounds to rebail, Detinue lieth. 
and accompt. Contra, if it were, per accompt rendre. 6 Ed. 1 11, Detinue of four Quarters of Barley, and doth 
not fay in Sacks ; and yet good. | 8 e . 


The King to the Sheriff, &c. Command A. Sc. that, 8&c. be render to B. one Note, that in 


Charter which be unjuſtly detains from him, as he ſaith, and unleſs, &c. Or 4 3 8729. 
thus, That he render to B. one Box with three Writings obligatory, fi gned under N30 e 
the Seal of the aforeſuid B. contained in the ſame Box. And the Rule in the & catalla; ard 
Regiſter is, That in the Writ de Chartis reddendis, the certain Number of Char- declares of 
ters or Writings ought to be put. And a Man may have a Writ of Detinue of chree ard , 

one Writing, and the Writ ſhall be, Command A. that, &c. he render to B. a Obligations. 3 
certain Writing by which B. hath 17 and granted all his Goods and Chattels, 19 Ed. z. 
lately being in the Manor of N. to I. of L. which he unjuſtly detains from him, Detinve 49. 
&c. And the Form of the Writ in the County is ſuch : The King to the She- The Writ was 
riff, &c. We command you, that you juſtice A. that juſtly, &c. he render to B. one m 82 
Charter, or three Charters, or one Writing (a) e or of Covenant, or Ac- e 8 
quittance or Teſtament, or Writing, which he unjuſtly detains from him, as he ſaith, Confirmation. 
as he can reaſonably ſhew that he ought to render the ſame to him, that we may 
hear no more Clamour, &c. | 

And if a Man ſue in any Court a Plaint of Detinue for any Charters which 
touch and concern Freehold, if it be not in the Common Pleas by the King's 
Writ, the Defendant may ſue a Prohibition, to prohibit them, Sc. and to 
ſurceaſe, Ec. 

The King to the Bailiff of of 1. of R. greeting : Whereas Pleas of Detinue of 
Charters or Writings touching Freehold ought not to be pleaded without our Writ 
in any Courts which have no Record, according to the Law and Cuſtom of our 
| Realm, and W. without our Writ impleadeth B. before you in the Court of your 
Lord aforeſaid of R. for that, ** That he the ſaid B. render to the aforeſaid W. three 


| Charters,” as wwe have received Information; We command you, if it be ſo, that 
then you do abſolutely ſuperſede that Plea Nen being further holden before you in 
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ought to count that the Cheſt was locked, for 
otherwiſe he ſhall have a general Writ of Char- 


ters. 39 Ed. 3. 7. contr. 14 H. 4. 30. and then 


if it be not a Cheſt locked, he ought to ſhew what 
_ Charters ſpecially. 11 H. 6. 9, 49. 14 H. 6. 4. 
See 14 H. 6. 1. the Defendant came in by Exi- 
gent, the Plaintiff counts of a Cheſt with Char- 
ters, and of one Charter in ſpecial: the Deſen- 


dant pleads to the Charter von Detinet, and to 
the Reſidue wages his Law inſtantly; and then 
was permitted to make an Attorney. 

(a) Note; The Writ may be Bona & catalla, 
and he may count of three Tallies; but if he 
counts of an Obligation, the Writ ought to be 
ſpecial. 21 H. 6. 29. 


Tt 2 the 


GEE) 


324 Writ of Detinue. 


the Court aforeſaid without our Writ, and that you tell the aforeſaid W. on our 
Behalf, that he may obtain for himſelf our Writ of Detinue of the Charters afore- 
ſaid againſt the ſaid B. if it ſhall ſeem to him expedient. Witneſs, &c. 
And the Plea may be removed by Pone out of the County at the Plaintiff's D 
Suit, without Cauſe ſhewed in the Writ ; and at the Suit of the Defendant he 
ought to ſhew Cauſe in the Pore: And this Clauſe ſhall be in the End of the 
Writ, Let Execution of this Writ be done, if the Cauſe be true, otherwiſe not, &c. 
18 H. 6. 244 And if a Man find my Goods which I have loft, I ſhall have a Writ of E 
25 Litt. Detinne of them. 


39 H.6. 24 And if a Man giveth Lands in Tail by Deed indented, and the Donee dieth F 


9 Ed. 4.52. without Heir, the Donor ſhall have a Writ of Detinue for that Part of the 


Deed indented which the Donee had. 18 Ed. 3. Detinue 48. 31 H. 6. 13. 
Ara 6 if Lands be given to two Men and the Heirs of one of them; if 
the Tenant for Life dieth, he who hath the Fee ſhall have a Writ of Detinue | 
for that Deed, 
J d 4.20, 6. (a) If a Man make a Feoffment in Fee of his Land by Deed, yet the Go 
Moiety. Feoffee ſhall not have the Charters concerning the Land, but the Feoffor 


1 * ſhall keep them, if he do not give them to the Feoffee; but againſt a Stranger 


ſhall not have the Feoffee ſhall have an Action of Detinue for thoſe Charters. which concern 


this Writ the Lands, if he cannot make Title by the Feoffor, or thoſe who claim Title 
againſta by the Feoffor. 


Stranger. 


10 Ed And the Heir in Tail ſhall have a Writ of Detinue againſt the Diſcontinuee H 
4 H. 5 for the Deed of Entail by which the Land was given. 18 Ea. 4. 15. 44 Ed. 3. 


9 Ed. 4. 52. E. 10 Ed. 4. 9. 


11.6. 68 And if a Man maketh a Feoffment i in Fee of the Land which is F ee-ſimple, 1 
* 1255 bis Heir ſhall have the Charters which concern the ſame Lands, and not the 
ought to make Executors of the Father. 9 Ed. 4. 53. 10 Ed. 4. 9. 


BY ot to 8 If a Man make a Leaſe for Vears, and afterwards confirms his Eſtate in K 
and, Otner- 


er Fee, the Heir of the Feoffee ſhall have the Deed of the Leſſor for Lears, as 
wiſe the Exe- 


cutors ſhall; well as the Deed of Confirmation, becauſe that the Deed doth make the Con- 

have them. firmation good: And ſo of every Deed which maketh his Title, or a Releaſe, 

19 H. 6. 44.. or the like, without which his Title ſhall not be ſure, and he ſhall have an 
Action of Detinue for them. 9 Ed. 4. 53. 

And the Heir ſhall have a . of Charters, although he hath not the L 

I ka, Land; as if I be infeoffed with Warranty, and I infeoff another with a War- 

= Ed. 4 ” ranty in Fee, my Heir ſhall have a Detinue of that Deed by which I am in- 


Br. Chart 38. feoffed, becauſe he may have Advantage of the Warranty. 9g Ed. 4. 53. 


10 Ed. 4. 9. And if my Father. be diſſeiſed, and dieth, I ſhall have a Detinue for the 
„ T 4 by. Charters, although I have not the Land, and the Executors ſhall not have the 


Eſcheat ſhall Action for then. 


have Detinue 


: Chartors, 
2 (a) See one Parcener may have the Charters though out of Court, he ſhall be excuſed againſt 
which concern her Purparty only, and ſhall have the other, and ſo in Dower againſt * Who 
Detinue thereof againſt her Siſter on a ſpecial plead Detinue of Charters. 21 Ed. 3. 8. per 
Count. See alſo in Detinue of Charters by two, Manby. 
the Defendant delivers them to one of them, 


And 


Writ of Right of Ward. 325 4 

M And it a Man have Goods delivered to him to deliver over to another, and [ 139. ] 

afterwards a Writ of Detinue is brought againſt him by him who hath Right 

unto the Goods; now if the Defendant, depending the Action, deliver the 

Goods over to whom they were bailed to him for to deliver, the fame is a 

good Bar in the Action, becauſe he hath delivered them according to the " 

Bailment made unto him. —_ 

And after Divorce made betwixt the Huſband and the Wife, the Wife Por OO 

ſhall have a Writ of Detinue for the Goods given with her in Frank- -marriage, bi Ht 
which ſee M. 35 Ed. 1. And the Proceſs in Detinue is Summons, AttaCh- gee 44 C. 
ment and Diſtreſs. 1 


Writ de Recto de Cuſtodia Terræ & Hezredis. e 1 


B HE Writ de cuſtodia Terre & Heredis lieth where the Tenant holdeth of 

his Lord by Knight's Service, and dieth in his Homage, and a Stranger 

entreth into the Land, and taketh the Body of the Heir : The Lord of whom 

he holdeth the Land ſhall have a Writ of Cuſtodia T erre & Heredis; and the 
Writ is ſuch (a): 

The King to the Sheriff, &c. Command A. that, &c. he render to B. the Ward- 
ſhip of the Land and Heir of C. which belongs to him the ſaid B. for that the 
aforeſaid C. Held his Land of bim by Knight's Service, as he ſaith, &c. and un- 
leſs, &c. 

10 Otherwiſe of the Heir of the Land. . A. that, &c. he render 
to B. and C. his Wife, W. the Son and Heir of E. the Wardſhip of whom belongs to 
them the ſaid B. and C. for that the aforeſaid E. held his Land of the aforeſaid. 
C. &c. Or thus, Of L. the Father of the aforeſaid C. whoſe Heir ſhe is, by 
Knight's Service, as it is ſaid, &c. and unleſs, &c. 

C And a Writ of the Lands (c) only is ſuch: Command A. that, 8c. be render 
to B. the Wardſbip of one Yard-land with the Appurtenances in R. which belongs 
to him, for that C. held that Land of him by Knight's Service, as it 15 ſaid, &c. 
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(a) And Note ; This Writ lies againſt a Guar- 


dian by Nurture, or the Grantee of a Ward at 


Will. See 24 £4. 3. 96. Yet it does not lie 


againſt the Grantee of a Ward for Years, if it 


be not he who firſt abates, 28 Ed. 3. 96. it lies 
againſt him who claims as Bailiff, 38 Ed. 3. 18. 
it lies againſt a Guardian for Nurture, in caſe 
there is not any Guardian in Chivalry; but if 


one ſeiſed as Guardian in Chivalry, grants him, Relf ; for he ought to have ſeveral Writs, 3 H. br 
i. e. the Ward) over to B. to be nurtured, it 6. 53. contra in a Writ of Ward of the Body, Y ; 


does not lie againſt B. 12 H. 4. 19. Non-tenure 
of the Body is a good Plea in a Writ of Ward 
of the Body. 10 H. 6. 12. 

(5) Note; This Writ ought to be brought 
where the Lands lie, 29 Ed. 3. 3. and if the 


Defendant has nothing in the ſame County, the 


Plaintiff ſhall have a Difringas (after a Te/tatum) 
into any other County, and Nonage of the Heir 


ſhall not be inſerted in the Writ, but in the Count, 


12 H. 4. 16, &c. and if the Heir comes of Age 
pending the Writ, or dies, yet the Writ ſhall not- 
abate, Qzære. 40 Ed. 3. Brief 776. 34 Ed. 1. 


Brief 85 3. 9 Ed. 4. 50. 40 Ed. 3. 7. 21 Ed. 3. 


42. 15 Ed. 3. Brief 680. Perk. 1 


(e) Note; A Writ of Ward of Lands for ſeve-- 


ral, Parcels of ſeveral Tenures ſhall. abate, by 


or of the Lands; adjudged, Bid. But if it be 


for the Land, and alſo for the Body, and the 


Count is of ſeveral Tenures, the Writ ſhall abate. 
46 Ed. 3. Brief 619. 17 H. 6. Guard 117. 
6 Ed. 4. 48. 


Note; The Writ is general, and therefore: 


the Plaintiff. may abridge his Demand. 14 H. 
6. 3. 
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Writ of Right if Ward. 


or thus, which belongs to him the ſaid B. by reaſon of a Demiſe which A. / of 
whom the aforeſaid C. held that Land by Knight's Service) made thereof to him 
the ſaid B. as he ſaith, &c. 

And it a Man have a Wardſhip by reaſon of a Ward, and it is taken from D 
him, the Writ ſhall be thus: That he render to B. I. the Son and Heir of C. 
the Wardſhip of whom belongs to him by reaſon of the Wardſbip of the Land and 


Heir of R. (of whom tbe aforeſaid C. beld that Land by Knight” s Service) being 
in the Cuſtody of him the ſaid B. as he faith, &c. 


(a) And if the Lord Paramount will ſhew a Writ of Right of Ward for E. 
the Services and Rent, and the Heir of the Meſne, he may have a general 
Writ of the Land and Heir, if he will, or a ſpecial Writ thus: 

Command A. that, &c. he render to B. the Wardſbip of ten Shillings Rent, and 
of the Heir of C. which belongs to him, for that the Poreſaid C. held of him the 


T enement from whence that Rent iſſueth, by Knight's Service, as he ſaith, &c. 


And this Writ may be ſued in the County before the Sheriff by a Juſticies, F 


and then the Writ is ſuch: 


me command you, that you juſtice A. that, &c. he render to B. the Wardſhip 


of the Land and Heir of C. which, &c. as he ſaith, as he can reaſonably, &c. 


And the Plaintiff may remove the fame by a Poxe without Cauſe ſhewed, G 


and the Defendant ought for to ſhew Cauſe in the Pone, as he ſhall do in a 
Replevin. 11 H. 2. Gard 141. 


And it appeareth by the Regiſter, that the Guardian in Socage ſhall have H 
the Writ of Right of Ward of the Heir alone, or of the Land alone, or of 
both; for the Heir thus: 

The King, &c. Command A. that, &c. he render to B. W. the Sin and Heir of 
C. the Wardſbip of whom belongs to bim the ſaid B. for that the aforeſaid C. held 
his Land in Socage, and the aforeſaid B. is next Heir of him the ſaid C. as he 


ſaith, &c. 


And there 1s the like Writ for the Land. And the Reaſon and Cauſe that 
he ſhall have this Writ ſeemeth to be, becauſe that for the Land he cannot 
have other Remedy, if he cannot enter into the Land: And yet I conceive 


that Guardian in Socage ſhall have a Writ of Right of Ward for the Land, 


| becauſe he is accountable unto the Heir for the ſame, which proves he hath 
no Right unto the Land, but as Bailiff, 


And the Guardian in Socage ſhall have a Writ of Ward for Cauſe of Ward- 
ſhip, where his Guardian ought to have another Infant in Ward, becauſe he 
is next of Blood unto him to whom the Inheritance cannot deſcend ; and the 


Writ is ſuch : 


The King, &c. Command A. that, &c. be render 10 B. the Wardſhip of the 
Land and Heir of C. which belongs to him the ſaid B. 77 reaſon of the Wardſhip 


(a) Note; And ſee 13 Ed. 3. Gard 38. 19 for by Balary. If the King grants a Rent 2 
Ed. 3. Gard 40. 1 H. 4. 2. 11 H. 4. 62. 8 to F. to be held of him, and after grants the 
Ed. 3. 8, Ejectment, Intruſton or Right of Services to C. now B. holds the Rent of C. 
Ward brought, ſuppoſing that he held the Rent Gee 14 H. 6. 24. 


of him, and good, See 22 Bd. 3, 10, he may See a general Writ for the Wardſhip of the 


have a Writ de Cuftodia Terre Hæredis, and Heir of ne gue Uſe, and a ſpecial Count, 

count of the Land and Rent, We. See 10 H. 56. Dyer 84. 4 | 

32, a Suppoſal (or Demand) of Rent held good 3 „ 
2 * 


Mrit of Right f Ward. 


of I. the Son and Heir of D. (who held his Land in Socage) being in the Hand of 
him the ſaid B. for that the aforeſaid C. beld his Land in Socage, and the afore- 
ſaid B. is next Heir of him the ſaid I. as he ſaith, and unleſs, &c. 

(2) And it ſeemeth, that a Writ of Right, De communi cuſtodia, was at 1 Ed. 3. 20. 
the Common Law, and as well for Guardian in Socage for the Body of the 26 Ed. 3. 05. 
Heir, as for Guardian in Knight's Service. But the Writ of Raviſhment of 75 1 5 920 
Ward was not at the Common Law for the Guardian in Knight's Service, but Br 634. 
the ſame was given by the Statute of Weſim. 2. cap. 35. And by the Equity N. B. gs. 
of that Statute Guardian in Socage ſhall have a Writ of Raviſhment of Ward 8 2. 
as well as Guardian by Knight's Service; and by the ſame Reaſon he ſhall Gard 133. 
have a Writ of Right of Ward at the Common Law, as Guardian in Socage 
ſhall have. 

K And if the Meſne hath two Daughters, one within Age, and the other of 12 R. 2. 
full Age, and dieth; and the Lord hath the Wardſhip of her within Age, Gard 105, 
and afterwards the Tenant dieth, his Heir within Age, now the Lord Para- 

mount, and the Siſter of full Age who is one of the Meſnes, ſhall have a 

Writ of Right of Ward in this Form : 

Command A. &c. that, &c, he render to B. one of the Daughters and Heirs 
of W. and to P. of F. the Wardfhip of the Land and Heir of R. which belongs 
to them the ſaid B. and P. for that the aforeſaid R. held his Land by Knight's Ser- 
vice of the aforeſaid B. and of M. the Siſter of the ſaid B. the other Daughter 
and Heir of him the ſaid W. within Age, and being in the Wardſbip of the afore- 
faid P. as they ſay, and unleſs, &c. 

L And it appeareth in the Regiſter, that the Writ de Ejeetione Cuſtodiæ lieth 11 Hf. 4. 64. 


for the Land, and for the Heir together, for the Writ is ſuch (5): BA OS, 


Ward be brought of Land only, the Party muſt ſhew the Certainty of the Land; ka if it be of 108 Body and 
| Land, the Writ general, de terris & hæred. is good. 22 Eliz. Dyer 299. It lieth not but of Land only. | 


327 


The King to the Sheriff, &c. If A. ſhall make you ſecure, &c. then ſummon, [ 140. } 
&c. B. to ſhew wherefore, whereas the Cuſtody of the Land and Heir of C. until If he who e- 
ihe lawful Age of the Heir aforeſaid belongs to him the ſaid A. for that the ſaid jeQs aliens to 
C. held his Land of him by Knight's Service (c), and he the ſaid A. was a long are ef 

while in peaceable Seiſin of the ſame Wardſbip, the aforeſaid B. forcibly ejected him Wit e 
the ſaid A. from that Wardſhip, the ſaid Heir being within Age, as. he ſaith : him who e- 


And have there the Summoners and this Writ, &c. vr him, 
and yet the 

Party ſhall recover Land to his Writ, 12 H. 4. 10. by Hankford ; fo if one eject the Ejector, he who was firſt 

ejected ſhall not have this Writ, no more than one ſhall have Treſpaſs, &c. againſt the ſecond Treſpaſſor. 39 Al. 2. 


() And he ſhall account to the Heir for the 


Damages which he recovers, and for that the 
Deforceor ſhall be diſcharged againſt the Heir. 
27 Ed. 3. 79. See Kelw. 131. 

(5) See the contrary adjudged, 


14 Ed. 3. 
Brief 316. 


(c) Vet it is not ſufficient for the Deſendant to 


traverſe the Tenure, c. without ſhewing Cauſe 
of Juſtification. 10 H. 6. 20. per Paſion. 
Nate ; If the Bailiff of H. ejects B. to the Uſe 


of 4. and afterward 4. agrees and: takes the 


Profits and aliens, he ſhall be ſaid the Ejector, 
and Fjeament 4e Gard lies againſt him, and 
the Plaintiff ſhall recover the Ward and his Da- 
mages. 38 Ed. 3. 18. Ejectment de Gard 
brought againſt two, the Death of the one ſhall 
not abate the Writ. 12 H. 4. 10. The Tenant 
of the Ward ought to be named in the Writ. 
2 Ed. 2. 779. Quære. 


(a) Another 
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Writ of Right of Ward. 


(a) Another Writ for the Land only, where he hath the ſame by Grant of a. 
the Guardian, thus: 

The King to the Sheriff, &c. If A. fhall make you ſecure, &c. then ſummon, 
&c. wherefore, whereas the Wardſhip of one Yard-land with the Appurtenances 
in D. until the lawful Age of I. Son and Heir of C. belongs to him the ſaid A. by 
reaſon of the Demiſe which R. of whom the aforeſaid C. held his Land by Knight's 
Service, made thereof to him the ſaid A. as it is ſaid, and the ſaid A. was a lon 
while in full and peaceable Seiſin of the ſame Wardſhip, he the ſaid B. forcibly 
ejected the ſaid A. from the Wardſhip aforeſaid, the aforeſaid Heir being within 
Age, as he ſaith, &c. (C). - 1 

Another Writ when a Man hath a Ward of the King's Grant, and he grant- 


eth the ſame over unto another, then thus, as above: 


By reaſon of the Demiſe which C. (who had that Wardjhip of the Commiſſion 
of Lord Edward lately King of England, our Predeceſſor, of whom the aforeſaid 


R. Held his Land by Knight's Service) made thereof to him the ſaid B. &c. and 


the ſaid B. Sc. Or thus: F E. ſhall make you ſecure, &c. then ſummon B. 
as well to anſwer (c) us as the aforeſaid E. &c. wherefore, whereas we committed 
to the aforeſaid E. the Wardſhip of the Lands and Tenements which were I."s of 
C. deceaſed, who held of us in Chief, and which were in our Hand by reaſon 7 

1 


the Minority of P. Couſin and Heir of the aforeſaid I. to have the ſame with a 
Things belonging to that Wardſhip, until the lawful Age of the aforeſaid Heir, 


and he the ſaid E. was a long while in full and peaceable Seiſin of the ſaid Ward- 
ſhip by reaſon of our ſaid Commiſſion, he the ſaid B. (the ſaid Heir being within 
Age) forcibly ejected the ſaid E. from the Wardſhip of one hundred Shillings Rent 


with the Appurtenances in H. as be ſaith, &c. 


(d) And the Guardian in Socage ſhall have a Writ de Ejectione Cuſtodiæ, as ( 
appeareth by the Regiſter; and by the like Reaſon, as well as he ſhall have 


a Writ of Raviſhment of Ward for the Body, he ſhall have a Writ of Eject- 


ment of Ward for the Land (e). | 
And if a Man have the Patronage of an Abbey or Priory, and hath Right D 
to have the Temporalties during the Time of Vacation of them, if he have 
the Poſſeſſion thereof, and be ouſted, he ſhall have a Writ de Ejectione Cuſto- 


 &e; and the Writ ſhall be ſuch: 


To fhew wherefore, whereas the Cuſtody of the Priory of B. in the Vacations of 
the ſame Priory belongs to him the ſaid A. and be the ſaid A. was a long while 
:u full and peaceable Seiſin of the ſaid Cuſtoiy in the laſt Vacation of the ſaid 


Cuſtody in the laſt Vacation of the ſaid Priory, the aforeſaid B. forcibly ej ected the 


ſaid A. from that Cuſtody. | 
And by the Regiſter it is faid, that the Writ of Right may be ſued de 
Cuſtodia Priorat' in Time of Vacation, c. thus: 


(a) Notes The Writ de Cuſtod. Terre 5 which concludes i» conlemptum noſirum, &c. and 
Hardi is general, but de Cufiod. Terre tantum ſuch a Writ ſhall abate. 11 H. 4. 65, 
is ſpecial. 11 H. 4. 64. 5 (4) And fo is 26 Ed. 3. 65. 13 H. 4. 17. 
4% Et blada ſua cepit, Cc. abated the Writ, and Nore; it is there held to be no Iſſue, to fay 
becauſe it included Treipaſs, 11 Ed. 3 Brief that the Anceſtor did not hold of him whom the 
47 t- Plaintift ſuppoſes to be Lord. | 


(c) He ſhall have 8 general Ejeftment of (e) See contra 16 Ed. 3. Maß 100, 
Ward, aud not a ſpecial Writ on the Caſe, 


Tre 


Writ of Right of Ward. 


The King, &c. Command, &Cc. that, &c. he render to B 


Priory of N. &c. 


. the Cuſtody of the 


(a) And that is grounded upon the Statute of Magna Charta, cap. 6. Qucd 


omnes Patroni Abbatiarum, Se. 


And there is another Writ of Ward for the Body, which is called a Jr: 


as for Guardian in Knight's Service. 


of Raviſhment of Word; and that Writ lieth as well for Guardian in Socage, 


E And if a Man have one in Ward, becauſe his Anceſtor held of him by 
Knight's Service, and the Ward is raviſhed and taken from him, he ſhall 
have the Writ of Raviſhment of Ward. 

(b) And ſo ſhall the Grantee of the Ward, or his Executors, if he be ta- 


F 


ken from them; 
ceſtor of the Ward held, is ſuch: 


and the Form of the Writ for the Lord of whom the An- 


The King to the Sheriff, &c. If A. ſhall make you ſecure, &c. then put, &c. 


B. that he be before our Fuſtices, &c. or before us (ſuch a Day) whereſoever, &c. 


to ſhew wherefore he raviſhed and carried away I. the Son and Heir of C. found 
at N. being under Age, the Marriage of whom belongs to him the ſaid A. againſt 
the Will of him the faid A. and againſt our (c) Peace; and in the mean time do 
you diligently inquire where he the Heir is in your Bailiwick, and take him where- 
ſoe ver he ſhall be found, and keep him ſafely and ſecurely, ſo that you may have 


Bim before our Fuſtices, or thus, before us, &c. at the aforeſaid Time, to be re- 


ſtored to which of them the ſaid A. and B. he ought to be reſtored: And hate, &c. 
(4) And if the Heir be raviſhed and carried from County to County, then 
the Writ ſhall be thus: 
The King to the Sheriff, &c. A. hath complained to as, that B. hath raviſhed 


C. the Son and Heir of L. being under Age, and being in his Wardſbip at E. in 


the County of Lincoln, and hath carried him from that County unto I. in your 


County, againſt the Will of him the ſaid A. and againſt our Peace; And therefore 


we command you, that you take the ſaid Heir whereſoever you ball find him in 


your Bailiwick, and keep bim ſafely and ſecurely, ſo that you may have him before 
our Fuſtices at, &c. (ſuch a Day) which Day the ſaid A. hath, againſt the ſaid 
B. to be, reſtored to whom of Right he ought to be reſtored : And has e, &c. 


G And the Form of the Writ for the Guardian in Socage is thus: 


The King, &c. If A. ſhall make you ſecure, &c. then put, &c. B. Sc. 10 ſhew 
wherefore, whereas the Wardſhip of the Land and Heir of C. until the lawful 
Age of him the ſaid Heir, belongs to him the ſaid A. becauſe that the aforeſaid 


C. Held his Land (e) in Socage, and the n A. is nearer to the Heir of him 


(a) See that a Writ of Treſpaty for a Ward 
was at Common Law, and at this Day, it is in 
the Plaintiff's Election to purſue the Statute or 
the Common Law, as by a Writ of Oyer and Ter- 
miner. 20 Ed. 3. 37. adjudged. See 29 A. 35. 

(2) Note; In Raviſhment of Ward, the De- 
fendant may traverſe, but not without making a 
Title in himſelf, when put out of Poſſeſſion. 
See 9 H. 6. 10, 61. otherwiſe if he pleads only 
to Writ without ſaying, ¹ in Cuſlodia ſua 
exiflen'. 9 H. 6. 6. 

(e) Without ſaying vi & armis, i. e. if the 
Writ be cus Maritagium ad ipſum pertinet rati- 


one Dimiſſonis 5 contra if it be n to 
the Statute, there the Writ is good. 17 Ed. 3. 
Brief 823. 

(4) So Note; The original Writ ought to be 
brought in the County where the Raviſhment is 
ſuppoſed, and not in the County to which he is 
eſloigned, and this Writ ſhall iflue to the Sheriff. 
Dyer 289. Fitzh. Caſe ; ſee the Stat. 

(e) Without ſaying cujus Maritagium ad ipſum 
pertinet, as 7 R. 2. Brief 634. and yet if he be 
married by the Raviſher, there ſhall be a Re- 
covery of the Value, and he ſhall be accountable 
to the Heir for the ſame, 26 Ed 3. 65. 
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330 Writ of Right of Ward. 
the ſaid C. and he the ſaid A. was a long time in full, &c. with Force and Arms 
he took and carried away the aforeſaid W. B. the Son and Heir of the aforeſaid 
C. found at N. being under Age, and in the Wardlſhip of him the ſaid A. and 
| 141. ] other Wrongs to him did, to the great Damage of him the ſaid A. and againſt 
our Peace: And have there the Names of the Pledges and this Writ. Witneſs, &c. 
Or thus: With Ferce and Arms raviſhed, and hath married him without the Li- 
cence and Will of him the ſaid A. to the great Damage, &c. 5 
And if the Infant be in the Cuſtody of the Lord, and during his Nonage A 
he enter upon the Lord, and ouſt him of the Land which he ought to have 
in Ward, then the Lord ſhall have a Writ of Intruſion of Ward againſt him; 
and the Writ ſhall be ſuch: _ ns 5 
The King to the Sheriff, &c. If A. ſhall make you ſecure, &c. then ſummon, B 
&c. I. the Son and Heir of C. to ſhew wherefore, whereas the Wardſbip until the 
lawful Age of the aforeſaid Heir belongs to him the ſaid A. by reaſon of a Demiſe 
which L. of whom the aforeſaid C. held his Land by Knight's Service, thereof 
made to the aforeſaid A. and whereof A. was in full and peaceable Seiſin, the 
aforeſaid 1. being under Age, intruded himſelf into the Land aforeſaid, and detains 
from the aforeſaid A. that Wardſhip, to the great Damage and Grievance of him 
the ſaid A. Sc. as he ſaith, &c. And have, &c. Or thus: To ſhew whereforey 
dope reas the Wardſhip of the Manor of T. with the Appurtenances, until the 
lawful Age of the aforeſaid I. did belong to him the ſaid A. by reaſon of a Demiſe 
which B. (to whom H. of whom, and Alice his Wife, the aforeſaid C. held that 
Manor by Knight's Service) made thereof to the aforeſaid A. Sc. and the ſaid A. 
| being in full, &c. the aforeſaid I. while he was under Age, intruded himſelf into 
rhe Manor aforeſaid, and hath hitherto detained from the aforeſaid A. that Ward- 
ſhip, to his Damage, as he ſaith: And have, &c. 
B And the Writ lieth where the Tenant holdeth of a Man and his Wife by C 
1 Knight's Service in the Right of the Wife, and the Tenant dieth, his Heir 
{4 within Age, and the Huſband granteth the Wardſhip of the Land unto ano- 
ther, who granteth it over to another, upon whom the Heir intrudeth, Cc. 
I 2 H. 2 9. And if the Lord have the Cuſtody of the Heir within Age, and tender him D 
. 31 Aff. 26. a convenient Marriage, and he refuſeth it, and intrudeth, then the Lord ſhall 
* Br. Allie 321. have a Writ againſt him for to recover the (a) Value of the Marriage, and 
| alſo to recover the Land, which ſhall be ſuch: _ 
Vide 8 Eliz. The King to be Sheriff, &c. If A. ſhall make you ſecure, &c. then ſummon, 
Dyer 255- &c. B. Sc. to ſhew wherefore, whereas the Marriage of the aforeſaid B. belongs 
8 to him the ſaid A. for that the aforeſaid B. held bis Land of him by Knight*s Ser- 
Lie, aid be the ſaid A. oftentimes tendered to the aforeſaid B. while he was 


5 under Age in his Wardſhip, a competent Marriage without Diſparagement, accord- 
5 ing to the Form of the Stalute thereof provided by the Common Council of our 
4 Realm, he the ſaid B. reſiſing that Marriage { the afcreſaid A. not being ſatisfied 
© for his Marriage) hath intruded himfelf into the Lands and Tencments, and fer 
5 his Marriage denies, &c. to the great Damage, &c. 
| 4 | (a) The Succeſſor brought ſuch a Writ, ſup- ſuppoſes that no Agreement was made with him 
poſing the Tenure of a Tender by an Intruhoc or his Predeceſſor. 
in the Time of his Predeceſſor, without any And Note; One may have an Ejectment of 
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Agreement, Sc. with the Abbot himfelf that Ward againſt the Heir himſelf. 32 Ed. 3. Brief 
was Plaintiff; and ruled good, per Cur. 11 H. 347. Quere Bro. Juriſdict. 23. 11 H. 7.9. and 
4. 82. But Nete; It ſeems better if the Wiit 31 4/7 pl. 26. contra 7 H. 6. 12. 21 Ed. g. 43. 
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Writ of Right of Ward 


Writ of Intruſion of Ward againſt the Heir as well at his full Age, as during * 


his Nonage. | 
There is another Writ De valore maritagii for the Lord or his Executors 


againſt the Heir, without ſpeaking of any Intruſion made by the Heir into 


the Land. And the Writ is ſuch : 


The King to the Sheriff, &c. If A. &c. ſball make you ſecure, &c. then fun- 
mon, &c. wherefore, (a) whereas the Marriage of him the ſaid L. (Sc. as in the 
laſt Writ, until) of our Realm, the aforeſaid L. refuſed that Marriage, and 
when he came to his full Age, refuſed to ſatisfy the aforeſaid A. for the ſame 
Marriage, and yet unjuſtly refuſeth, to the great Damage, &c. and againſt the 
Form of the Statute, &c. 

(3) And if the Heir be in the Lord's Cuſtody, and doth marry himfelf 
within Age, without the Aﬀent of the Lord, and when he cometh of full 
Age, he entreth upon the Lord, and puts him out of the Land, then the 
Lord ſhall have a Writ of Forfeicure of Marriage againſt him, for the double 
Value of the Marriage. And the Writ ſhall be ſuch: 


(c) If A. ſhall make you ſecure, &c. then ſummon C. the Son and Heir of D. 
that be be before our Juſtices, &c. to ſhew wherefore, whereas the Marriage of 


him the ſaid C. together with the M ardſbip of one Acre of Land with the Appur- 


tenances in N. belong to him the ſaid A. by reaſon of a Demiſe which L. (who 


faid C. refuſing 


Him the ſaid A. 


ſummon, &c. 


had that Wardſhip of the Demiſe of F. to whom G. demiſed it, of whom the afore- 


ſaid D. held his Land by Knight's Service) made thereof to the aforeſaid A. and 


he the ſaid A. oftentimes tendered to the aforeſaid C. while he was under Age and 
in his Wardſhip, a competent Marriage without Diſparagement, according to the 
Form of the Statute thereof provided by the Common Council of our Realm, he the 
that Marriage, hath married himſelf without the Licence and 
Will of him the ſaid A. and hath intruded bimſelf into the Lands aforeſaid (the 
aforeſaid A. not being ſatisfied for the Marriage aforeſaid) and denies to ſatisſy 
for the ſaid Marriage, to the great Damage of him the ſaid A. 
and againſt the Form of the Statute aforeſaid, as he ſaith: And have, &c. and 
Witneſs, 8&c. 

And that Writ lieth where the Lord granteth the Wardſhip of the Heir and 


Land of his Tenant unto F. who granteth the ſame Heir and Land unto L. 


who granteth the ſame over unto the ſaid A. the now Plaintiff, who tendret], 
Marriage unto C. and he refuſeth the fame, and marrieth himſelf during his 


(a) Note ; This Writ does not lie till the Heir tain the Land. 33 Ed. 3. ibid. 31. but ſee cory. 


be out of Ward by full Age, or by making him 


Knight; fo that if the Heir dies before ſuch 
full Age, &c. the Value is loſt. 6 Co. 75. 

() To entitle one to have the double Value, 
ſee 16 E4. 3. Action ſur le Stat. 14. but he need 
not count, ſo 14 Ed. 3. ibid. 16, 17. 

(c) See 16 Ed. 3. Action ſur le Stat. 14. 18 


Ea. 3. 18. and yet the Statute of Merton, cap. 6, 


does not give an Action but only a Retainer. 
2 Ed. 3. Action ſur le Stat. 23. that he has 
Election, and if he chooſes this, he ſhall not re- 


Temp. Ed. 1. ibid. 36. 

Nete ; He ought to * in his Count, that 
the Feme was tendred, 28 Ed. 3. 92. and there, 
though the Lord after the Tender, Cc. renders 


on the Land, and accepts the Relief of the Heir, 


yet he ſhall have the Forfeiture of the Marriage. 

Alſo, although the Heir be married by the Ra- 

viſher, the Lord has his Election to have either 

Ons of Ward or Forfeiture of the Marrt- 
- 3 Ed. 2. Action ſur le Stat. 27. 

| FI for Form of the Writ, 4 Ed. 3. ib. 17. 
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E And it appeareth by the Writs aboveſaid, That the Guardian ſhall have a 5 Ho 3. 
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Vide Dyer 8. 
&12&132.b. 


C. 2 part 92. 
11 FK. 9.19; 
34 Ed. 1. pl. 
129. 36Ed. 3. 
Gard 9. 
1 
36 H. 8. 
Leaſes 18. 


Contr. 


C. z part 35. 


41 0. 3. is. 
Br. War. 20. 


33 H. 6. 16. 
Priſot. 


Writ of Right of Ward. 
Nonage, and at his full Age entreth into the Land, the Marriage not 
ſatisfied, Sc. 


And otherwiſe for the Lord againſt the Tenant himſelf thus : K 
If A. ſhall make you ſecure, &c. ſummon, &c. B. the Son and Heir of C. that 


he be before our Juſtices, &c. to ſhew wherefore, whereas the Marriage of the 


aforeſaid B. belongs to him the ſaid A. for that the aforeſaid C. held his Land of 
him by Knight*s Service, and he the ſaid A. hath frequently tendered a competent 
Marriage without Diſparagement, &c. to the aforeſaid B. while he was under 
Ape, he the ſaid B. hath refuſed to admit that Marriage, and hath married him- 


ſelf without the Licence and Will of the aforeſaid A. to the great Damage, &c. 


And the Lord may have ſuch a Writ of Forfeiture of Marriage againſt L 
the Heir of the Meſne, if he marry during his Nonage, and enter into the 
Meſnalty, or take the Rent and Services of the Tenant Paravail, and the 
Writ ſhall be general, as if he were Tenant Paravail, Sc. not making Men- 
tion of the Metnalty. ; 

If a Man be Tenant in Tail, the Reverſion to the King, and the King doth A 
licenſe him to alien in Fee, and to take back an Eſtate unto himſelf and his 


Wife in Tail, the Remainder to his right Heir, and he maketh ſuch Feoff- 


ment, and taketh back an Eſtate unto himſelf and his Wife in Tail, the Re- 
mainder to his right Heirs, and dieth, his Heir within Age; the King, not- 
withſtanding his Licence, ſhall have the Wardſhip during the Life of the 
Wife, for that the Licence doth not give him Power to alien the King's 


Reverſion, Sc. And when the Reverſion cannot be diſcontinued, the Eſtate- 


Tail cannot be diſcontinued, but by his Death the Heir may enter into the 
Land, and fo the King may in his Right (a). 

(2) If a Man have Lands for Life, the Remainder in Fee unto another, B 
and he in the Remainder dieth, his Heir within Age, he ſhall not be in Ward 
during the Life of the Tenant for Life ; becauſe that during his Life, the 
Tenant for Life is Tenant to the Lord Paramount, although the Land be 
holden by Knight's Serve. And the Guardian ſhall put out the Termor 
who holdeth for Years of the Leaſe of his Tenant. 

(c) And the Statute of Marlebridge in a Manner proveth he may ſo do. C 
And there are many old Books to prove the ſame by Judgments that are 
given; and it ſeemeth reaſonable that is ſhould be ſo, by the ancient Title 
which the Lord hath, when he reſerved ſuch Services upon his Feoffment, 
to have the Wardſhip if he dieth, the Heir being within Age. 

(d) And if the Tenant be difiiſcd and dieth, his Heir being within Age, D 
the Lord ſhall ſeize the Ward, and enter into the Land upon the Diſſciſor in 
the Right of the Heir. 

(e) But if the Tenant doth infeoff his Son during hls Nonage, who doth E 
Homage oye Lord, and afterwards the Tenant dieth, the Heir within 


(a) Stam. Prerog. 66. 40 Af. pl. 36. 21 (4) Vide infra K. | | 
AP. pl. 15. 21 Ed. 3. pl. 58. (e) 36 Ed. 3. Gard 11. 4 Ed. 3. 20. 33 U. 

(5) So if Lands are leaſed to the Baron and 6. 16. contr. 31 Ed. 3. Gard 55, 255, Mag. 
Feme, and to the Heirs of the Baron who dies. Chart. c. 3. 3 Ed. 2. Avowry 189. 4 Ed. 3 20. 
28 Ed. 3. 93. | But (F.) ſee 27 Ed. 3. 19. 8 Ed. 2. 96. 18 £9. 

(e) 5 H. 7. 3, 6. 14 H. 7. 22. 15 H. 7. 7. 3. 29. Quære 97. 8 H. 3. Ward 139. contra. 
33 H 6. 42. — 


Age, 


MNrit of Right of Ward. 333 
Age, the Lord ſhall not have the Wardſhip of him, becauſe he hath ac- 14 Af. Br. 
cepted him for his Tenant in the Life of the Father. Bur it appeareth by an _ 
Magna Charta, That the Lord ſhall take Homage of the Heir before he have 30 Fa. of 
the Wardſhip of him; but that is after the Death of the Anceſtor, and not Gard 11. 
in the Life of the Anceſtor, and ſo was the Law taken in old Books. 31 Ed. 1. 
If a Man purchaſe Lands by Feoffment which are holden ſeverally of divers Sad 155. 


: , ; / 2 Fealty. 
Lords by Knight's Service, and afterwards dieth, bis Heir within Age, that B. He 


CI . 
Lord who firſt getteth the Ward ſhall have him, becauſe there is no Priority; "yay er of 
but if he purchaſe Lands which are holden by Knight's Service of one Lord, Marriage, in 
and afterwards purchaſe Lands by Knight's Service of another Lord, and 7 Ed. 2: 
dieth, his Heir within Age, that Lord ſhall have the Wardſhip of the Heir gp ” 
of whom the Land firſt purchaſed was holden, for he holdeth of him by So of Land in 
the ns (a) ancient Feoffment and Priority, than he holdeth of the other * T7 - 8 
Lord. 1 0 | | 3 | . Preroga- 

And if a Man hold of the King by Poſteriority, and holdeth Lands of "5p e 6 
another Lord by Priority, and afterwards dieth, his Heir within Age, the 5 
King ſhall have the Wardſhip of his Body by his Prerogative, not having 
Regard to the Priority or Poſteriority. | | | 

And if a Man hold of the King by Poſteriority, and of (5) another Lord Quzre, If 
by Priority, and afterwards the King granteth the Seigniory unto the Queen * 2 de 8 
for Life, and afterwards the Tenant dieth, his Heir within Age, the Queen a wok 
ſhall have the Wardſhip of the Body, not having Regard unto the Poſterio- Queen, where 
rity, becauſe that the Reverſion of the Seigniory doth remain in the King. the Reverſion 
24 Ed. 3. 66. Stamf. Prærog. 11. 0 is in the King. 

But if the King hath granted the Remainder of the Seigniory in Fee unto 3 RY 
a Stranger, then it ſeemeth the Queen ſhall not have the Wardſhip of the f0gative 13. 
Body, for the Seigniory of Poſteriority, Sc. and Priority is changed by the 
Feoftment of the Tenant of the Land. And if he make a Feoffment in Fee 
of the Land which he holdeth by Priority, and take back an Eſtate again of 


(a) Although he comes to the Seigniory or 
Honour of which the Tenement is held by Eſ- 
cheat or Purchaſe, the King ſhall have the 


Ward, notwithſtanding the Priority, becauſe he 


is the Chief Lord, de quo omnia Tenementa tenen- 
zur. See Brad. 87. 5 E&A 3. 4. adjudged. 24 
£4. 3. 31, 65. adjudged. See 12 H. 4. 25. 
() See 21 Ed. 3. 41. but more fully F. Pre. 
rog. 16. A. holds of B. by Priority, and of the 
King as of the Honour of Berkhampfled by 
Poſteriority ; the King grants the Honour of B. 
to Prince E. whom he creates by the ſame Let - 
ters Patent Duke of Cornwall, Habend eidem 
Daci & ipſius & . haredum ſuorum Reg Aug 
filiis pri mogenitis & dicti loci ducibus in Reg no 
Angliæ hereditario ſucceſſoribus, fc. ita quod ab 
endem Ducatu nullatenus ſeparentur, vel aliguibus 
aliis que dicti loci Ducibus per nos vel hæredes 
neſtros donentur, Fc. with a Proviſo, that if any 
happen to take by Force of the ſaid Grant, &c, 


Quod dictus Ducatus ad nos wel heredes noſtros 
Reges Angliæ revertantur retinend" quouſq', Fc, 
de hujuſmodi filis apparen', &c. A. dies, his Son 
within Age, and it was demurred and doubted 
in Law, who ſhould have the Ward; and by 


Milly, the Prince ſhall have it; and for this fee 
24 Ed. 3. 31, 38, and 65. accordant. But there 


the Caſe was on a Grant for Life to the Queen, 
Remainder to the Prince and his Heirs Males 
Kings, &c, and ſo there was a Reverfion in the 
King, and therefore it ſeems by that Book, that 
the King ſhall have his Prerogative; contra, if 
the Remainder had been limited over in Fee- 
imple. See 12 Ed. 3. Prærog. 23. And it 
ſeems by 24 Ed. 3. 66. that if a Seigniory be 
granted to 4. for Life, Remainder to the King 
in Fee; the Tenant for Life ſhall have the Pre- 
rogative, becauſe he holds in Right of him who 
has it. | | e 
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If he make a 
Feoffment and 
this done to his 


Uſe; quezre if e 8 
the Priority be back again an Eſtate in the Seigniory to him in Fee, Se. 


Writ of Right of Ward. 


the ſame, now he holdeth the ſame Land of that Lord by Poſteriority, 


whereas he held it before of him by Priority. But if the Lord of whom the 


Tenant holdeth by Priority, grant his Seigniory unto another in Fee, and take 


yet the Tenant 


gone. 2Ed. 2. holdeth of him by Priority, as he held before, becauſe the Pleading of Pri- 
ority is to ſay, that he holdeth of ſuch a Man and his Anceſtors, or of thoſe 
whoſe Eſtate he hath in the (a) Seigniory per antiguius Feoffamentum, Ec. than 
he holdeth the other Land, fo that the Feoffment of the Land doth make the 


Fitz. Gard 2. 


„ee 


3 Ed. 3. Gard 
10. 14 Ed. 3. 
Gard 37. 

33 Ed. 3. 

Gard i2. cont, 
11 Ed. 3. 115. 
This not Law. 


21 Ed. 3. 
Gard 41. 


Tenant in 


Priority. 


And if the Tenant do (6) forejudge the Meſne, of whom he hold- 


eth by Priority, Sc. yet he ſhall hold by Priority of the Lord Paramount, 


as he held of the Meſne before, Sc. 


The Mayor and Aldermen and Chamberlains, by the Cuſtom of London, 
ſhall have the Cuſtody of any Orphan in the City, and if they commit the 


Cuſtody of ſuch Orphan to another, he ſhall have a Writ of Raviſhment of 
Ward againſt him who taketh the Ward out of his Poſſeſſion. 
And if the Guardian marry the Heir after the Age of fourteen Years, and H 
afterwards the Heir is taken by a Stranger, the Guardian ſhall not have a Writ 


[ 


of Raviſhment, &c. becauſe he hath had the Effect of his Marriage. 


If a Man have a Ward in the Right of his Wife, although the Wife dieth, 1 


Tail grants his yet the Huſband ſhall have the Ward, becauſe it is a Chattel veſted in him. 


Eſtate of a Ma- 


vor untowhich 


an Advowſon 


1143. 
But the Ceſtuy 
que Uſe of a 
Seigniory 
ſhall not have 
Guard, for the 


10 H. 6. 11. 30 Ed. 3. 6. 


is appendant, the Church void; Tenant in Tail dieth, the Grantee ſhall have the Advowſon. 80 
if the Church void during the Term, and the Term expire. 9 Ed. 3. Quare impedit 18. | | 


{c) Where the Tenant maketh a Feoffment by Colluſion, and the Lord ac- 


cepteth the Services of the Feoffee, then he ſhall not have the Wardſhip of 


the Tenant's Heir, nor ſhall overſee the Colluſion. | | 

And if a Man at this Day maketh a Feoffment in Fee to his Uſe, and the 
Lord accept the Services of the Feoffee ; yet if the Feoffor who hath the Uſe 
dieth, his Heir within Age, the Lord ſhall have the Wardſhip of his Heir by 


the Statute of 4 H. 7. cap. 17. (d) 
Feoſſees before 27 H. 8. were Lords. 


(a) See Raft. Entr. 387. Predi# A. the 
Father of the Infant & anteceſſores ſui & illi 


guor” Stat” ipfi habuerunt in ecdem Manerio de S. 


' tenuer” idem Maner de S. de eodem G. & ante- 


cefforibus ſuis, quorum Statum illi habuerunt in 
Dominico ejuſdem Manerii de S. per ſervicium 


militare per antiguum Feoffament', c. See 3 


Ed. 3. Gard 19. adjudged, accordant 11 £4. 3. 


Gard 115. per Shard. 21 Ed. 3. 41. 


(5) This ſeems not Law, for when the Te- 
nant forejudges the Meſne, the Services due to 
the Meſnalty are gone, and he is become 'Te- 
nant to the Lord de novo, fo that he ſhall hold 
of the Lord by the Services of the Meſne ; ſo 


3 


that if the Tenant eught to hold in Chivalry, 
and the Meſne in Socage; now the "Tenant 


himſelf ſhall hold in Socage of the Lord, and fo 


it is agreed, that by the Forejudger he is now 
Tenant to the Lord Paramount by Poſteriority. 


G 


K 


11 Ed. 3. Gard 115. in a Writ of Ward by 


the Biſhop of Exon, againſt R. B. for the Body 
of V. Son of B. de Bercelay. See 33 Ed. 3. 
Gard 12. per Shard. 

(e) 31 Ed. 1. Gard 23. 155. 12 £4. 3. 
Gard 33. 36 Ed. 3. Gard 11. 33 H. 6. 16. 
29 Ed. 3. 48. 8 Ed. 3. 284. | 
(4) And thereon he ſhall have a general Writ 
and a ſpecial Count. Dyer 8, 9. 


* . And 


Writ of Right of Ward. 335 
A And if a Man leaſe Lands for Term of Life, the Remainder to the Huſ- 
band and Wife in Tail, the Remainder in Fee to the Heirs of the Huſband, 
and the Huſband and Wife die, his Heir within Age being Tenant for Life, 
his Heir ſhall not be in Ward (a). 

If the King's Tenant giveth Lands in Tail without the King's Licence, and 27 H. 8. 26. 
the King accepteth the ancient Tenant for his Tenant, and the Services, and 3 


afterwards the Donee in Tail dieth, his Heir within Age, the King ſhall have nn 


the Wardſhip of him, as ſeemeth by the Statute of 34 Ed. 3. cap. 15. And II. g. By. 54. 


this Acceptance of the Services ſhall not conclude the King; for the King 4 H. 6. 19. 
ſhall not be concluded, Sc. if he have Matter to ſhew which may ſerve him. 
And yet in Anno 4 H. 6. it is adjudged contrary; and therefore quære the Law 
in that Caſe. | - 3 
And the Lands of the Wife within Age ſhall be in Ward, although her 
Huſband be of full Age. Lite. 22. 5. Ss 3 3 
And if a Woman be paſt the Age of fourteen Years at the Time of the N. B 96. b. 
Death of her Anceſtor, ſhe ſhall not be in Ward. | 26 H. 
A Committee of the King ſhall not have a Ward by reaſon of the Ward, z5 H. 6. 


but the King ſhall have the ſame, becauſe the King remaineth Guardian, Cc. Gard 14, 90. 


and the Heir ſhall ſue Livery. 37 H. 8. 9. 39 Ed. g. 8. 


() If a Biſhop have Title to have a Ward, and doth not feize him in his 2H. 4. 10. ac. 
Life-time, and dieth, the Succeſſor ſhall have that Ward, and ſhall ſeize him, 40 Ed. 3. 14. 
Sc. Otherwiſe it ſeemeth if the Biſhop had ſeized him. See Dyer 277. contr. Sant. 10 Eliz. 


If the Heir Female be married by the Lord before her Age of fourteen 1 


Years, and afterwards the Huſband dieth, the Heir Female ſhall not be mar- of the Prede- 


ried again by the Law, Sc. And by that ſame Reaſon he ſhall not have a ceſſor ſhall | 
Writ of Raviſhment of Ward, if another Man do raviſh her afterwards. have the Ward. 


Bro. Quare imp. 47. Litt. 23. 

(c) If the Grandfather have a Son, and the Son taketh a Wife, and have 
Iſſue, and dieth, the Mother of the Iſſue ſhall have the Wardſhip of the Child Lit. 25. 
which is her own Child, and not the Grandfather, although the Iſſue may 5 
have the Land which ought to deſcend to him by the Grandfather, and al- 
though that the Mother ſhall not have the Land. Hill. 31 Ed. 3. Bar. 257. C. 3 
Brief 327. 30 Ed. 3. 17. . 


(a) But after his Death he ſhall be in Ward, dies, and the Grandfather and Son levy a Fine 
adjudged 24 Ed. z. 33. for the Heir in ſuch to J. S. and take back an Eſtate to the Ayl for 
Caſe is in by Deſcent, and therefore if he be- Life, Remainder to the Son and his Wife in 
comes Tenant in Demeſne or by Fiction of Tail, Remainder to the right Heirs of the 
Law, as by Reſceit or Aid Prayer, he ſhall have Grandfather ; the Grandfather ſurrenders, Oc. 
his Age, ſee 24 Ed. 3. 69. adjudged, and 25 the Son ſhall pay Relief Dyer 235. 

Ed. 3. 42. Lands held in Capite were given to (6) 40 Fd. 3. 14. 2 H. 4. 16. 11 H. 4. $0:. 
A. for Life, Remainder to B. his Son in Tail, 7 H. 4. 35 | 

Remainder to the right Heirs of A. who died, (e) See Ratcliff*s Cale, 7 Co. 83. The Mo- 
B. ſhall pay Relief to the King. 26 Ed. 3. 71. ther ſhall have the Cuſtody of her Son, or 
Dyer 308. 40 Ed. 3. 9. The Grandfather was Daughter and Heir Apparent, againit a Deforce- 
Leſſee for Life, Remainder to the Father in or, but not againſt a Guardian in Chivalry, as 
Tail, Remainder to the right Heirs of the in the Caſe of a Father. 9 Ed. 4. 53. 
Grandfather of Lands in Capite, The Father | 


If 


336 Writ of Right of Ward. 


11 H. 7. 12. Tf an Infant recover Land by a Writ of Dum non fuit compos mentis, he ſhall H 
222 e. Not be in Ward; and fo it ſeemeth if (a) he do recover by a Formedon or 
Br. Gard 98. other Action Aunceftrel, where he could not enter, becauſe his Anceſtor did 


43 Ed. 3. 18. not die Tenant to the Lord, Sc. nor in his Homage. Stamf. Prærog. 8. 


contra. And a Man may ſeize his Ward, although he be Apprentice or in Service [ 


of another. 4 Eliz. 259. 14 H. 8. 14, 32. 8 Ed. 4. 7. 27 A. 21. 

But if the Tonkar maketh a Feoffment by Colluſion, the Lord ought to K 
recover the Land by a Writ of Right of Ward, 115 he ſhall have a a Writ 
for the Raviſhment of the Ward, Sc. (b). 12 4 

lf a Man be Tenant by the Curteſy of a Seer, 2 Heir ſhall not be in L. 
Ward during the Life of the Tenant by the Curteſy, Sc. Bro. Gard 110. 

But if a Man have Iſſue a Son, and afterwards he taketh a Wife who hath 
Lands holden by Knight's Service, and hath Iſſue by her, and afterwards the 
Wife dieth, if the Huſband be not Tenant by the Curteſy of the Land, then 
the Huſhand's younger Son ſhall be in Ward during the Life of his Father, | 
Sc. N. B. 99. 30 Ed. 1. Gard 156. 

go 45 66 "IAN If an Infant be married in the | ife of his Father within the Age of Con- M 


but ſhall not ſent, and afterwards the Father dieth, the Infant being within the Age of 


have Forfei- Conſent; the Lord ſhall have a Writ of Raviſhment of Ward for the Infant, 


| ture upon becauſe he may perhaps diſagree unto the Marriage. 


Lender and (c) And the Lord of the Villain ſhall have the Wardſhip of the Land; and N 


| Refuſal. 


3 the Body of the Heir of a Villain, if he ſeize him before the Lord, Sc. other- 
in 8 mne Wiſe not of the Land. 
King. If Lands deſcend unto the Wife, and afterwards the Wife hath Iſſue by O 
40 Aſſ. 7. her Huſband, and dieth before the Huſband entreth, ſo that he ſhall not be 
Br. Vill. 31. Tenant by the Curteſy; the Iſſue ſhall (4) be in Ward, if he be within Age, 
and if he be not Heir Apparent to the Huſband; and ſo if the Iſſue by the 
Wife were a Woman, and within Age, where the Huſband hath a Son living, 
that Iſſue within Age ſhall be 1 in Ward, during the Life of the Huſband which 
| is its Father. 
3 Ed. 1. And Paſch. 31 Ed. 3. the Opinion was, That if the Huſband have not 
_ 154 Land which ball from him deſcend to his Iſſue, that then his Iflue ſhall. be 


Gard * in Ward for the Lands of his Wife, if he were within Age, Cc. in the Life 


of the Huſband: But it ſeemeth that the Law is not now taken to be ſo. 
26 Ed. 3. 65. Guardian in Socage did grant the Wardſhip over to a ranger, and the P 
33 Ed. 3. Grant awarded good. Hill. 26 Ed. 3. & Hill. 31 Ed. g. 


Gard 61 If an Infant enter for a Condition broken, upon a Feoffment made by his 


- 5 = Anceſtor, he ſhall be in Ward for that Land, if it be holden by Knight's 


1 +. 66. Service. | Dyer 304.b. 32 Ed. 3. Gard 32. 7 Eliz. 304. 5. Ant. go. H. 
6 H. 4. 4. | 


(a) Tenant in Tail, with a Remainder in Fee, Note; A Tenant for Life of a Seigniory ſhall 
aliens in Fee, and dies without Iflue, the Heir have Wardſhip, but not Eſcuage. 6 Ed. 2. Gard 
of him in Remainder recovers in a Formedon, 122. 


he ſhall not be in Ward; by Dyer, Trin. 3 Eliz. (c) 40 A. pl. 17. Eſcheat 16. Gard 131. 
(5) Or Right of Ward for the Body. 12 H. Litt. 25. 


N 4-13. It ſeems he may ſeize the Body imme- (4) Be it Male or Female. 31 Ed. 3. Gard 
N Kelw. 120. 154. 8 Ed. 2. . * 55 


(a) And 


Mrit of Eſcheat. 337 


N (a) And a Man or a Woman ſhall have a Writ, Vherefore he raviſhed bis or Vide 2 & 3 
her Son and Heir: Or, Wherefore he raviſhed his or her Daughter and Heir; or Elis. Dyer 
raviſbed his or her Couſin and Heir, & c. and that by the Common Law. ID 

Ss And the Proceſs in a Writ of Ward appeareth by the Statute of Marlebridge, 

cap. 7. viz. Summons, Attachment and Diſtreſs (5). 

And in a Writ of Right of Ward, if he cometh not at the Diſtreſs, then 
the Proclamation ſhall be awarded, that he ſhall have Day by which two or 
three County Courts are holden in the mean time, before the Return thereof; 
and if the Writ be returned ſerved, and he do not appear, he ſhall loſe the 
Wardſhip, and the Plaintiff ſhall by Judgment recover the ſame (c). 


Writ 4 E Cheat. 


HE Writ of Eſcheat lieth where the Tenant who hath an Eſtate in Fee- 36 Ed. 3. 17. 
ſimple of any Lands or Tenements, and holdeth them of another, and 3 Ed. 3. 


the Tenant dieth ſeiſed without Heir General or Special, the Lord ſhall have . 


the Writ of Eſcheat againſt him who is Tenant of the Lands or Tenements, ſhall not ei- 
after the Death of his Tenant, and by this Writ he ſhall recover the Land, cheat nor be 
becauſe he ſhall have the ſame in lieu of his Services. _ forfened, be. 


| Os cauſe it is tied 
to the Blood. Alſo Rent-charge ſhall not eſcheat by Death, contra by Attainder. 24 Ed. 3. 12. Br. Eicheat. 
9 H. 7. 37. 7 Ed. 4 11, 120. If Abbey or Pariſh Church be diſſolved, the Lands which they held ſhall eſcheat. 


21 H. 7. 89. If a Man holdeth two Acres by ſeveral — one Lord, he * to have two Writs of Eſcheat. 


A But if Tenant in Tail die without Heir, he in the Reverſion mall not have [ 144. ] 
a Writ of Eſcheat, but a Formedon in the Reverter. 


But if a Man be Tenant in Tail of Land, the Remainder to his right Heirs, Tenant in Tail 


and dieth without Heir, then the Lord of whom the Lands were holden in 5 1 


fame, which eſcheats, Tenant in Tail dieth without Iſſue, he in the Reverſion ſhall have Eſcheat of the Land, 
becauſe he is come in lien of the Seignior. See 40 Ed. 3. 33 Ed. 3. Eſcheat 9. but by this 1 he ſhall not 
| have r becauſe the Reverſion was out of him at the Death of the Tenant. 


(a) 21 H. 6. 14. 32 Ed. 3. Gard 32. Ant. 


the Cauſe: A Reſummons in a Writ of Ward 
90. H. 


was ſued by the Heir of the Plaintiff, againſt 


(b) 13 Ed. 4. 12. Bro. Faux Lat. $1. See 
Dyer 304. And by ſome, if the Sheriff returns 
Nihil, &c.. yet a Diſtringas with Proclamation 
ſhall iſſue. 11 H. 6. 3. contra 21 H. 6. 56. 

(e) See 12 f. 4. 16. 29 Af. 35. See 24 
Ed. 3. 44. Judgment given and an Inquiry of 

amages, &c. afterward, and therefore Error 
brought. 42 £4. 3. 1. an Inquiry of Damages, 
and whether the Heir were married, &c. and 
Jadgment given afterwards. See 24 Ed. 3. 49. 
Judgment for the Ward inſtantly ; and Nete the 


the Executors of the Defendant, who plead that 


the Heir was of full Age in the Teſtator's Life- 
time, and that before this Writ purchaſed they 


had fully adminiſtred; and the Plaintiff, per 


Chaſement replied, that he had not Aſſets, Ic. 


and he had Judgment inſtantly for the Ward, 
and the Inqueſt was taken on the Iſſue for his 
Damages; and afterwards the Defendant could 
not be eſſoined, becauſe the Original was deter- 
mined. * Ed. 3. 49, 53. 
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46 Ed. 3. 4. 
*T he Son 


Writ of Eſcheat. 

Tail, ſhall have a Writ of (a) Eſcheat, becauſe the Tenant in Tail was Te- 
nant unto the Lord for the Fee-fimple that he had in the Land, c. 
3 F. 2. But if a Man be Tenant for Life, the Remainder in Fee unto a Stranger 

and his Heirs, and afterwards the Stranger dieth without Heir, and afterward 
7 H. 4. 17. the Tenant for Life dieth; the Lord ſhall not have a Writ of Efcheat, be- 
_— or Cauſe the Tenant for Life was Tenant to the Lord, and not he in the Remain- 
alien, for theſe der, ©c. But there the Lord ſhall have a Writ of Intruſion, if a Stranger 
are Tenants enter on the Land after the Death of Tenant for Life. 
by Title. ( And if the Tenant be diſſeiſed, and afterwards dieth without Heir, Ec. 


, = 15 it ſcemeth the Lord ſhall have a Writ of Eſcheat, becauſe his Tenant died in 


338 


37 H. 6. 1. the Homage. And in that Cafe he ſhall have a Writ of Right of Ward, if 


the Tenant die, his Heir being within Age, and by the like Reaſon he ſhall 
have a Writ of Eſcheat. 2 H. 4. 8. con. 15 Ed. 4. 14. cont. 
If the Tenant dieth without Heirs, and afterwards the Lord dieth ; the 


Heir of the Lord ſhall have a Writ of Eſcheat for to recover the Land, Ec. 


for that Eſcheat made, and ſhall give a Right unto the Lord to have the 
Land. | . | 

And this Writ ſhall deſcend from the Lord unto his Heir, Sc. and the 
Forms of the Writs of Eſcheats are divers: One where the Tenant is a Ba- 
brought EC ſtard, and dieth without Heir, and then the Writ is ſuch: | 


cheat, ſuppo- | Y : . | | 
ſing EN he Tenant held of his Father, whoſe Heir he 1s, and Exception taken, becauſe it ought to be Quod 


de eo tenet, 


The King to the Sheriff, &c. Command A. c. that be render to B. ten Acres 
of Land with the Appurtenances in N. which C. held of him, and which ought to 
revert to bim the ſaid B. as his Eſcheat, for that the ſaid C. was a Baſtard, and 

died without Heir, as it is ſaid, &c. - 

And if he be not a Baſtard, (e) but dieth without Heir, then the Writ is, 
Aud which ought to revert to him the ſaid B. as his Eſcheat, for that the afore- 
ſaid C. died without Heir; or thus, for that the aforeſaid C. committed Felony, 
for which he was hanged; or, for which be (d) was outlawed, or, for which he 
abjured the Realm, &c. and unleſs, &c. And the Form of the Writs for the 
Heir appear in the Regiſter. | PETS 


(a) See kontra per Scot. 12 Ed. 3. See 15 Ed. Writ, ſuppoſing that the Leflor dies without 
4- 13. 3 H. 6. Efchoat. Heir, though he was the laſt that was ſeiſed in 
| 46) See 17 Ed. 3. 64. per Thorp. So if Te- Demeſne; for it is a good Plea to ſay that he 
nant makes a Leaſe for Life, by Hanh. 2 H. 4. 8. had Iſſue B. who ſurvived him; and it is not. 
See 7 H. 4. 17. 32 H. 6. 27. If Tenant makes material whether B. was ſeiſed or not. See 11 
a Leaſe for Life, and then dies, having Iſſue B. H. 4. 11. 7 H. 5. 9. | 
who dies without Heir, and afterwards Tenant (c) Or committed Felony. 19 Ed. 3. Brief 
for Life dies; if a Tenant abates, the Lord may 251. 


have Intruſion; but by Hani he ſhall not have 
Eſcheat; contra Fitz, For the Words of the 
Writ are true, that he is dead without Heir, 
and that be holds of him; but agreed by all, 
that if he brings Eſcheat, he cannot have this 


(4) And the Outlawry for Felony ſhall not be 
reveried, without ſuing a Scire facias againſt the 
Lord mediate and immediate, Q H. 4. 3. accor- 


dant, and in this Writ, Error in the Outlawry | 


cannot be ſhewn. Dyer 67. 


And 


C 


D 


Writ of Eſcheat. 339 
G And the King ſhall have a Writ of Eſcheat for Lands in London, if the 
Tenant died ſeiſed of Lands there without Heir, becauſe the Lands in London 
are holden of the King; and this Writ he may ſue in the King's Bench or in 
the Common Pleas. 


FH And if a Man be beheaded for Felony, or die after Judgment, before that Or i after 
he be executed by the Officer; yet the (a) Writ ſhall ſay, Pro quo ſuſpenfus E he 


fuit, Cc. and it is not material whether that he be hanged or not. wt * 

to the Bi P. 
34 Ed. 3. Eſcheat 10. contrary if he ſtand mute. 4 Ed. 4. 18. 22 H. 6. 38. Newton, If a Man go beyond Sea 
Without — and taketh Wife there, and hath Iſſue and dieth, the Lav ſhall eſcheat. . 


And the Courſe in the Regiſter was, That if a Man were attainted of Fe- 48 88. ; 34 
lony, that the King did ſend a Writ to the Sheriff to inquire what Lands and Where the 
Tenements he had, and which he held of the King, and which of other beer e Ut- 

Lords, and by what Service, and what they were worth by the Year ultra re- 1 Pax A 

Priſas, and that he certify the ſame. But the ſame is altered by the Statute Election to 

of 28 Eliz. 3. cap. . which is, that a Commiſſion be made out unto the She- have a Writ of 

riff to ke” the Inqueſt: And alſo there was another Writ appointed by the wee rp ſup- 
| Regiſter, directed unto the Sheriff to inquire whether ſuch Houſe or Land on. Doing 
which V. had, who was attainted of Felony, were ſeiſed into the King's Utlage, or 

Hand for a Year and one Day, or not, and of whom they were holden, and that be died 

who had the Year, Day and Waſte, and ought to anſwer the King for the Without Heir. 

ſame, and that he ſend the ſame before the King, Sc. and now in Place of. 

theſe Writs, there ought to be a Commiſſion granted to inquire thereof, di- 

rected to certain Perſons by the Statute aforeſaid. 

K And if a Man be attainted of Felony, and another enters into the Land, 

and taketh the Profits, and if it be found by Commiſſion that ſuch a Man, 

who was attainted of Felony, had ſuch Lands and Tenements, and that the 

Lands and Tenements have been in the King's Hands for one Year and a 

Day ; and that B. hath taken the Profits for that Year and Day, and alſo hath 

had the Waſte thereof; and that the Lands are holden of F. Then F. ſhall 

have a Writ unto the Sheriff for to deliver him Seiſure of the Lands, &. 

Salvo jure cujuſlibet. 

And he who hath taken the Profits for the ſaid Year and Day, ſhall anſwer 

the King for the ſame: And thereby it appeareth, that the King ſhall not 40 Ed. z. 11. 

have but the next Lear and Day, which cometh after the Attainder, and that 

he who took the Profits for that Year, ſhall anſwer the King for the ſame. 

L And if Lands. be holden of an Abbot, and the Tenant die without Heir, 

Sc. the Succeſſor ſhall have a Writ of Eſcheat, and the Writ ſhall ſuppoſe, 


Ought to revert to him the now Abbot as his Eſcheat, for that the aforeſaid, &c. 
died v wle Heir, &c. as it is ſaid; and unleſs, &c. 
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(a) See Rot. Parl. 8 Ed. 2. M. 5. ub; Decal. him; otherwiſe the Lord cannot have the Eſ- 
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7 H. 6. 
Eſcheat 18. 


20H. 7. 30. 


But by, the 


ſuppoſe the 
Land was 


holden. 


14 H. 4. 82. 


{ 145. | 


Writ of Covenant. 
(a) And ls Tenant for Life of the Seigniory ſhall have a Writ of F.ſcheat, M 


or Tenant in Dowry, or by the Curteſy, and alſo the Lord ſhall have a Writ 
of. Eſcheat of the Meſnalty, which is but a Rent Service, and ſhall demand 


the Rent by the Writ. 


And the King ſhall have a Writ of Eſcheat of Tenements within Cities and N 
Boroughs, which are holden of him in Fee-farm. 3 H. 6. 32. 49 Ed. 3. 5. a. 


() And if a Man have Title to have a Writ of Eſcheat, if he do not ac- O 
Count he ſhall, cept Homage of the Tenant, he ſhall not afterwards have the Writ againſt 


him, becayſe he hath accepted him his Tenant ; and fo if he accept Fealty 
of him. But if he do accept the Rent of the Tenant, that ſhall not bar him 
of his Writ of Eſcheat, and the Proceſs are Summons, Grand Cape and Petit 


Cape, as in any other Præcipe quod reddat. But it is otherwiſe if he accept (c) 
Rent "_ the Heir of the Diſſeiſor. Co. Bt. 


Writ of Covenant. 


RIT'S of Covenant are of divers Natures : for ſome are merely per- 
ſonal, and ſome Covenants are real; to have a real Thing, as Lands 


and Teen as a Covenant to levy a Fine of Land is a real Covenant: 


But a Writ of Covenant which is more perſonal is, where a Man by Deed 
doth covenant with another to build him a Houſe, &c. or to ferve him, or 
to infeoff him, &c. and he doth not the ſame according to the Covenant ; 
then he with whom the Covenant was ſo made ſhall have Writ of Covenant 
againſt him. And there is a Note in the Regiſter, which is this; A Writ of 
Covenant ought not to be made according to Law Merch. without a Deed, becauſe 
no Plea of Covenant can be without Deed, and every Man ought to be judged 
according to his Deed, and not by another Law; and the Form of the Writ is 


ſuch: The King to the Sheriff, &c. Command A. that, &c. he keep his Covenant 


fa) And if the Fenant for Life dies before {hall bar him for his Life, but not his Heir. 26 


Entry, he in Reverfion ſhall have a Writ of 
Eſcheat. Klav. 114. See 7 R. 2. Eſcheat 4. 
33 Ed. 3. Dower 137. contr. 8 Ed. 2. Eſcbeat 
12. 

00 13 Ed. 1. Avoaury 235. The elder Son 
receives Homage of the Middlemoſt, ſeiſed in 
Fee, who dies without Iſſue, the younger Bro- 
ther ſhall have the Land, and the Iſſue of the 
elder Brother, if not born at the Time, ſhall 
have it, &c. See 11 Ed. 3. Dower 63. where 


the Death of her Huſband, ſhall ouſt her of 
Dower of the Tenements. See 5 H. 7. Droit 
66. Acceptance of Homage from the Tenant, 
ſhall bar in a Writ of Right. See 17 A//7 3. the 


Diſleiſſee accepts Homage from the Diſſeiſor, it 


fur Difſeifen 
Acceptance. of the Homage by the Wife, after 


Ed. 3. 72. Tenant dies without Heir, the Lord 
enters and makes a Feoffment, and takes back 
an Eſtate for Life; a Baſtard of the Tenant en- 
ters and infeoffs G. of whom the Lord accepts 
the Homage; and it is demurred in Law, whe-- 
ther this has not excuſed (eftopped) him to have 
the Land ; the Doubt is, becauſe the Seigniory 
was abſolutely gone by the Entry and Accept- 
ance of the Fealty, in Bar of the Writ of Entry 
13 Ed. 3. Bar. 353. Vide ant. E. 

(e) And Note ; Acceptance of the Rent ſhall 
not make a Change in the Avowry, becauſe it 
may be received as by the Hands of his Bailiff, 
Sc. but it is otherwiſe of Homage or Fealty. 
See 4 H. 6. 21. Co. Lit, 


with 


Writ of Covenant. 


with B. fc. touthing the Damage and Loſs by the Breach of Truſt and Default 
of W. the Son of R. Apprentice of the aforeſaid B. committed within the T erm of 
fix Years, to be reſtored to him the ſaid B. and unleſs, &c. 

And if a Man make a Covenant by Deed to another and his Heirs, to in- 
feoff him and his Heirs of the Manor of D. &c. Now if he will not do it, 18 Eliz. Dy. 
and he to whom the Covenant is made dieth, his Heir ſhall have a Writ of 217. Sir * 
Covenant upon that Deed; and alſo his Aſſigns ſhall have a Writ of Covenant 8 PRES 
where the Covenant 1s made to him and his Aſſigns. 

D And fo Executors ſhall have a Writ of Covenant, of a Covenant made 
unto their Teſtators for a perſonal Thing, and theſe Writs appear in the Re- 
giſter. 

And it appeareth by the Regiſter he may ſue a Plaint of Covenant | in the 
County or in the Hundred Court, &c. 

And that he ſhall have a Recordare to the Sheriff for to remove the ſame 
out of the County into the Common Pleas, as it ſhall be done in a Replevin 
ſued there. 

And if the Plaint of Covenant be wel in the Hundred, or in other 
Court of other Lord, he ſhall have an Accedas ad Curiam directed unto the 
Sheriff to remove the Plaint into the Common Pleas (a). 

F And the Writ of Covenant for Executors is ſuch: Command I. that, &c. 

with A. B. and C. Executors of the Teſtament of N. the Covenant made between 
him the ſaid N. and W. of E. for him the ſaid W. io continue with the aforeſaid 
N. as an Apprentice for ſeven Years, and after that Term compleated to ſerve hin 
the ſaid N. for ſo long Time as he the ſaid W. ſhould eloign himſelf from the 
Service of the ſame N. within the ſaid Term, which ſaid Covenant to fulfil and 
keep be the ſaid W. by bis Writing bound himſelf, &c. and unleſs, &c. And the 
faid Executors ſhall make you ſecure, &c. 

G And if a Man make ſuch Covenant by Word; or to build him a Houſe, 

Sc. and he doth it ill; then the Party ſhall have an Action upon the Cale for 

the ill doing of it (6). 

If a Man covenant by Word to do ſuch \ Thing for a certain Sum of Mo- 

ney, and receive one Parcel of the Money, and Day i 1s appointed for the Pay- 

ment of the reſt: Now if he do not according to his Covenant, he ſhall have 
an Action on the Caſe againſt him for not doing of it, becauſe it is a Bargain 

betwixt them (c). 

And a Writ of Covenant lieth againſt Executors for a Covenant broken of V. 48d. 3. 2. 

the Teſtator, and the Writ ſhall be, Command I. and R. Executors of the Teſta- 10 f. 7. 18. 

ment of E. that, &c. they perform to W. and A. his Wife, the Covenant made 3 H. 6. 36. 
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B 


(a) A Man covenants, that neither he nor his 
Heir ſhall erect any Mill in ſuch a Place, and 
afterwards he erects a Mill, and an Action of 
Covenant is thereupon brought by the Heir, and 
well, 4 H. 3. 57. and ſo it is if the Leſſor ouſts 
the Leite and dies, or Tenant in Tail leaſes for 
Years and dies, and the Iſſue ouſts the Ter mor, 
he ſhall have Covenant againſt the Executors. 
47 £4.3. 22. 48 Ed. z. 2. but 38 Ed. 3. 24. 


I 


is, that he ſhall recover the V/ ** in Damages 
againſt the Heir, if he has Aſſets by Deſcent, 
per Knivet and Skipavw, 

W.IW. See 21 H. 6. 55. 2H. 4. 3. 14 H. 6. 
„ | 

(% 21 F. 7. 4. 3 H. 6. 36. 20 H. 6. 11 
14 H. 6. 18 21 H. 6. 55. contra. 42 H. 4. 
contra. 11 H. 4. 33. contra. 

(c) 32 H. 6. 32. | 

bc iu n 


2 ” 7 _ LE Eu = — r — = 2 
1 — - —— 4 _—— - — by * - 
5 — 3 fbods = ” d n — 8 
p. 4 4 1 — — —_— * = SIR -- 
: ; 2 "Ex" 3 — — « 2 
— r 2 3 _ — . - — Xt 
ESSE, e * —_——— 1 8 
Fn £ Er — N 4 
- _ 
9 
Ng 


PE 
2 3.4 1 2 I 


— * Ge Wie * oP 
. & 1 5. 0 a 


342 


12 Ed. 3. 


Covenant 2. 
408 Ed. 3. 5. 


26 H. 8. 3. 


ACC, 


33 Ed. 3. 24. 


Skipwith and 


Knevit, he 
ſhall recover 


Damages 


Writ of Covenant. 


between her the ſaid A. and the aforeſaid E. for that he the ſaid E. bis Heirs 
or Executors, fhould render to C. the Son and Heir of I. when the ſame C. ſhould 
come to full Age, his reaſonable Account of the Iſſues of all the Lands and Tene- 
ments which the aforeſaid 1. held in the Town of N. in the County of N. the 
Wardſbip of which he the ſaid E. had of the Demiſe which the e A. (to 
whom the Nardſbip of the Lands ana Heir aforeſaid belonged, for that the afore- 
ſaid I. Held his Fils in Socage, and the ſame A. was nearer to the Heir of bim 
the ſaid I.) made thereof to him the ſaid E. &c. and unleſs, &c. 

(a) And if a Man have Lands for a Term of Years, and covenanteth to 
leave them in as good a Plight as he found them, although that he pulleth 
down the Houſes, the Leſſor ſhall not have an Action of Covenant before the 


End of the Term : For the Covenant hath Relation thereunto, Tc. 
he do Waſte in Wood, Covenant eta 3 tor he cannot repair it. 


wVenant 29. 


But if 
Ed. 1. Co- 


If a Man make a Leaſe by Deed Pol, if the Leſſor put out the Leſſee, he 


ſhall have a Writ of Covenant upon the Deed Poll (5). 


But if a Stranger, 


who hath no Right, put out the Leſſee, he ſhall not have a Writ of Covenant 
againſt the Leſſor, becauſe he hath no Remedy by Action againſt the Stran- 
ger. But if the Stranger enter by eigne Title upon the Leſſee, then he ſhall 
have an Action of Covenant againſt the Leſſor, becauſe he hath no other 


Remedy. 


(c) And in a Writ of Covenant brought by the Leſſee againſt the Tele, if L 
the Term be not expired, he ſhall recover the Term again, if he hath put him 
out. But if a Stranger put him out by eigne Title, then he ſhall recover all 


in Damages againſt the Leſſor. 


And the ſecond Leſſee ſhall have a Writ of 


peg 24 Ed. Covenant againſt the Leſſor, if the Leaſe be made to him and his Aſſignees 


24. he ſhall 
boo his 
Term. 

20 Ed. 3. 
Covenant 3. 
Vide ꝙ Eliz. 
Dyer 257. 


with Warranty. 


And if a Man leaſe Lands for Life by Deed, and afterwards (d) putteth him 
out, che Leſſee ſhall not have a Writ of Covenant againſt him, but an Aſſiſe. 
But if he grant by che Deed, that if a Stranger enter by eigne Title, that then 


(a) Perk. Covenant 29. As to cutting Wood 


contra. See 5 Co. 21. &. 


(b) 17 Ed. 3. Covenant 2. accordant. But if 
he abate Trees, Sc. contra. Temp. Ed. 1. Cove- 
nant 29 

e) See 20 Ed. 3. 8 177. accordant; 
ſor that the Demiſe is good ſrom his Entry; but 
:f Tenant in Tail makes a Leaſe for Years by 
Deed, and dies ſeiſed of Aſſets in Fee ſimple; 
yet the Iflue in Tail may enter ; and therefore 


the Leſſee ſhall have a Writ of Covenant againſt 


him to recover Damages, but not to recover the 
Term, for his Entry was lawful. 38 Ed. 3. 24. 
Note; The Writ of Covenant for the Leſſee who 
is ouſted by a Stranger, by Title is, Qued teneat 
Convent”, &c, De damnis & de perditis. See 
there the Caſe of a Leſſee for Life, the Remain- 
der in Fee; the Feoffee for Life makes a Leaſe 
for Yeats (by dedi & demiſi) rendring Rent by 
Ladenture, and dies within the Term: he in Re- 


mainder enters; the Leſſee brings Covenant 
againſt the Executors, and held that it did not 
lie. 1. Becauſe it is not ſhewn, that he was 
poſſeſſed at the Time of the Entry of him in 
Remainder, 2. For that without an expreſs 


Covenant, the Executor ſhall not be charged in 


this Caſe, for the Covenant in Law expired with 
the Term. But if 4. ſeiſed in Fee, makes a 
Leaſe for Years and dies, and the Heir ouſts the 
Leſſee, he ſhall have Covenant againſt the Heir, 
for this Covenant in Law. See the Statute ge 
Bigamis, and Dyer 257. 11 H. 6. 3. Covenant 
23; 27. b£E9d.2.19. 38 Ed. 3.34. 16 H. 7. 10. 
N. B. 102. Covenant 28, 30, Oc. 

(4) 32 H. 6. 32. contr. if Leſſee for Years ; 
and Nete; Action of Covenant lies againſt the 
Aſſignee of a Leſſee for Years for Reparations, 
Sc. for that it goes with the Land; alſo it lies 
againſt the firſt Leſſee after "ANGLO 25 f. 8. 
Covenant 32. 

he 
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he ſhall have a Writ of Covenant thereupon : Now upon the ſpecial Matter 

he ſhall have a Writ of Covenant, otherwiſe not; quod vide Trin. 26 H. 6, 

Covenant, pl. 10. 

A And in London a Man ſhall have a Writ of Covenant without a Deed for [ 146. ] 

the Covenant broken. 27 H. 6. 10. 27 H. 6. 

B And a Man ſhall have a Writ of Covenant againſt the Sureties who be- Covenant 11. 

came Sureties, or gave Security that a Man ſhould perform ſuch Covenant, i; H. 6. 10. 

Sc. 39 Ed. 3.9. 1 
(a) And the Aſſignee of the Leſſee ſhall maintain a Writ of Covenant Pinchden. le 

againſt the Leſſor, although there be not any Aſſignee mentioned in the Deed the Covenant 


of Covenant. | | go with Land, 
the Aſſignee 


ſhall have Covenant without being named. As two Coparceners, one covenanteth te diſcharge the other Par- 


a ty, the Alienee mal! have Covenant. 


D Alſo Adminiftrators ſhall have a Writ of Covenant as well as Executors. 
FE And the Writ of Covenant ought to be brought where the Covenant was 26 H. 6. 


made. But if he bring it in another County, the Party ſhall not plead the Coenant 9. 
although it 


ſame to abate the Writ, unleſs the Deed bear Date in another County, and ſo pear Date in 

the Titles of Covenant in the Abridgments were at large for that Matrer. other County, 

| | | | yet the Writ 
lieth where the 


7 , Land is. 
(b) Covenant to levy a Fine. | 


F 1 is another Manner of Covenant, which is more in the Realty. 
And that Writ properly lieth where a Man by Deed granteth to another 
to levy a Fine to him and his Heirs of certain Lands and Tenements, he to 
whom the Grant is made ſhall have a Writ of Covenant againſt him to levy 
a Fine of that Land; and the Form of the Writ is ſuch: 
The King to the Sheriff, &c. Command A. Cc. that, &c. he keep with B. bis F. Brief 867. 
Covenant made between them (c) of the Manor of N. with the Appurtenances ; ; Or 
thus, of one Meſſuage and one Acre of Land with the Appurtenances it N. Sc. 
and unleſs, &c. 
And the Form of the Particulars in that Writ ſhall be uſed as the Form is 46 Ed. 3. 4. 
in a Præcipe quod reddat of Land, to put the Particulars in the ſaid Writ. 47 Kd. 3. 3. 


(a) Doctor and Student 16, 17. Bro. Covenant Note the Difference between this and other 
32. F. Obligation v6. Perk. 13. 40 Ed. 2. 5, Writs of Covenant; for this Writ is ſpecial, and 
fupra M. the others general. 10 H. 6. 13. 

(5) And yet by Paſton, it is only a perſonal (e) And Note; On ſuch Fine levied of the 
Action; and a Releaſe of all Actions perional, is Manor of V. brought in the County of L. the 
a good Plea therein; alſo the Sheriff may re- Services of the Tenants in another County, held 
turn Nibil on the Defendant in this Writ, and of the ſame Manor, ſhall paſs; and a Per gue 
need not ſummon him ix Terra petita 3 fed alii ſervitia ſhall be brought in the County of L. 
coutr. 10 H. 6. 12, 13. Adjuoged 21 Ed. 3. 18. 


(a) And 
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35H 8. B. 20. 


Eines 116. 


Covenant to levy a Fine. 


(a) And if he who ought to levy the Fine, and make the Conuſance, can- G 
not come for Sickneſs or other reaſonable Cauſe into Court, then he may ſue 
a Writ of Dedimus poteſtatem directed unto ſome Juſtice, that he go to him to 
take the Conuſance, and to certify the ſame unto Juſtices of the Common 
Pleas, and the Writ of Covenant ought to be ſued before the Dedimus pote- 


ſtatem be returned in the Common Pleas; and the Dedimus poteſtatem ought to 


recite that the Writ of Covenant is depending in the Common Pleas before 
the Juſtices; and the Writ ſhall be ſuch (5) : 


The King to his beloved and faithful W. Rickhill, greeting : Whereas our Writ 


of Covenant is depending before you and your Companions our Juſtices of the Bench 


between A. and B. and C. his Wife, of one Plough-land with the Appurtenances in 
N. for a Fine to be levied thereof between them before you and your ſaid Compa- 
nion of the Bench aforeſaid, according to the Law and Cuſtom of our Realm; 
and the aforeſaid A. B. and C. are themſeFves ſo impotent, that without the great- 
eſt Danger of their Bodies they are not able to travel to Weſtminſter te make the 
Acknowledgments which are required in this Behalf, at the Day contained in the 
Hrit aforeſaid, as we have received Information: We having Compaſſion of the 
Eftate of them the ſaid A. B. & C. in this Behalf, have given to you Power of 
receiving the Acknowledgments which the aforeſaid A. B. and C. will make before 
you in the Premiſſes, and therefore we command you, that going perſonally to the 
aforeſaid A. B. and C. you do receive their Acknowledgments aforeſaid, and when 


you ſhall have received them, that you do certify your Companions thereof diſtin#tly 


and openly, that then the Fine between the Parties aforeſaid, of the Tenements 


aforeſaid, before you and your ſaid Companions in the ſame Bench may be levied, 


according to the Law and Cuſtom aforeſaid; and have there then His Writ. 
Witneſs, &c. 


And if the Dedimus poteſtatem be made unto any the Juſtices of the king 8 
Bench, then the Form of the Writ is ſuch: 

The King to bis beloved, &c. W. his Chief Juſtice, &c. Or thus: To our Ju- 
ſtice, &c. Whereas the Warden of the Houſe of the Vicarage of the Church of the 
bleſſed Peter of York, hath brought our Writ of Covenant againſt H. Knight, of 
2he Advowſon of the Church of F. for a Fine to be levied thereof between them, 
before eur Juſtices of the Bench, according to the Law and Cuſtom of our Realm, 
and the ſaid Warden and H. are ſo impotent (as above, until) and when you (ball 
have received them, that you do certify our aforeſaid Juſtices thereof under your 
Seal diſtinftly and openly, that then the Fine, (&c. as above, until) according to 
the Law and Cuſrom aboveſaid, ſending to the ſame Juſtices this Writ, Wit- 
12/5, GC. 

1 if a Man have divers Writs of Covenant depending againſt ſeveral 
Perſons in ſeveral Counties, Sc. he may have one Writ of Dedimus poteſtatem 


directed to one Juſtice to take their Conuſance ſeverally, and to certify them, 
Sc. and the Form of the Writ is ſuch : 


(a) See the Statute of Carliſle, 15 Ed. z. for, Fines and thoſe levied at this Day. A Fine 
before that Statute, one might have levied a Fine levied wichout an Original, or of Things not 
by Attorney. Libr. Parl. 18 Ed. 1. 11. See compriſed in the Original, or after a Nonſuit 


Stat. Mag. Chart. fel. 93. recorded, good in antient Fines. 16 Ed. 3. 
{5) See a gcod Diltinction keiween antient Abbe 13. 


The 


Covenant to levy a Fine. 345 


The King, &c. Whereas our Writ of Covenant is depending before you and your 
| Companions our Fuſtices of the Bench between E. and I. of the Motety of the Ma- 
nor of N. with the Appurtenances, and another our Writ of Covenant is depending 
1 you and your Companions aforeſaid between him the ſaid E. and the aforeſaid 
I. of one Meſſuage, &c. (and ſo of others, &c.) for Fines to be levied between 
| them, &c. (as above). 
And if a Man ought for to levy a Fi ine, and he is going in the King” s Ser- 
vice, then he ſhall have a Dedimus poteſtatem directed unto the Juſtices to take 
his Conuſance. And ſo of a Woman who is with Child; and the Writ ſhall 
mention the ſame, thus: 
The King, &c. Whereas our Writ, &c. (as above, until) for a Fine to be levied, 
&c. and the aforeſaid W. by our Command is going elſewhere in our Service, and | 
the aforeſaid I. is pregnant and great with Child, and the aforeſaid B. is weak and [ 147 
impotent, by which the aforeſaid W. cannot come, and the aforeſaid I. and B. are not 
able to travel to Weſtminſter to make the Acknowledgments, &c. at the Day con- 
tained in the ſaid Writ, We being willing to do a ſpecial Favour to him the ſaid 
W. in this Behalf, and having Compaſſion of the Eftate of them the ſaid 1. and B. 
in this Behalf, &c. 
A And if he in the Reverſion will levy a Fine of his Reverſion unto another, 22 H. 6. 1 z. 
upon a Writ of Covenant ſued forth againſt him, the Conuſance ſhall be taken 1 Ed. 3. 
in the Common Pleas, but the Fine ſhall not be ingroſſed until the Tenant for ONS juris 
Life have attorned ; and the Fine is ſaid to be ingroſſed, when the Chirogra- ater Jody 
pher maketh Indentures of the Fine, and delivereth them to the Party to ment. Plow. 
whom the Conuſance is made, and then it is ſaid, that the Fine is ingroſſed, 431. 
and after that the Conuſee ſhall not have a Quid juris clamat againſt the Te- 
_ nant for Life. But the Courſe is, when he in the Reverſion upon the Writ 
of Covenant ſued againſt him, maketh the Conuſance of the Reverſion by 
Fine, Sc. then upon that the Conulee ſhall have a Quid juris clamat againſt 
the Tenant for Life; and if the Tenant for Life be ſo weak that he cannot 
travel, then he may ſue a Dedimus poteſtatem directed to the Juſtices to take his 
Conuſance, Sc. and to certify the ſame into the Common Pleas, Sc. 
And the like Writ of Dedimus poteſtatem ſhall be granted, where the Lord 2 H. 5. 1: 
by Fine granteth the Services of his Tenant unto another upon a Writ of Co- 
venant fued againſt him. If the Conuſee ſue a Per quæ ſervitia againſt the 
Tenant, then if he be weak or ſick, he may ſue a Dedimus poteſtatem to take 
his Conuſance, Sc. and to certify che ſame, Sc. But now the Courſe is for 4 Mar. Dyer 
to admit the Defendant in a Quid juris clamat, or Per que ſervitia, to make 166. 
Attorney after a Plea pleaded ; and that eſpecially where he pleadeth ſuch 
Plea, that he ſhall forfeit his Eſtate, if it be found againſt him, Sc. then it is 
clear, that he ſhall make Attorney after the Plea pleaded and the Courſe is 
now to make Attorney after Pleading ; and if he be adjudged to attorn, to 
award a Diſtringas ad altornandum againſt him, &c. 
B And if a Man have a Writ of Covenant againſt one to levy a Fine, and 
| thereupon a Dedimus poteſtatem directed to a Judge to take the Conuſance of 
the Party, and the Judge doth take the Conuſance by Force of the Writ, and 
will not certify the ſame in the Common Pleas, then the Party may fue a Cer- 
tiorari directed to the ſame Judge, reciting all the Matter how he hath taken 
che Conuſance, commanding him by the Writ to certify the ſame into the 
EY Common 


* 4 = - 
| 4 
: * 
WO 
© 4 4 
155 7 
$4 
1 
0 
„ 
| 
: 4 : 
i 4 1 A 
| | 
7 
70 
+1 
F 
- 
+4 * 


29 Aff 68. 


Br. Dower 63. 
Dower lieth 7 


not againſt 


Writ of Dower unde Nihil habet. 
Common Pleas: And upon that an Alias and Pluries, and Attachment to the 
Judge, if he will not certify it, or return it, or ſhew Cauſe why he do not certify 
it. And if the Judge be dead who took the Conuſance, he may have a Cer- 
tiorari to his Executors, and an Alias and Pluries, and Attachment, vel cauſam 
nobis fignifices; and in the End of the Writ ſhall be this Clauſe; And have 
there the Writ by which you received the Acknowledgments aforeſaid, and this 
Writ, fer we have given in Charge to our Fuſtices of the Bench aforeſaid, that 
you have ſent to them the Acknowledgments and Writs aforeſaid under our Seal, 
that they may receive them from you. Witneſs, &c. And by that it appeareth, 
that although the Certiorari be ſent to the Judge to return the Conuſance ta- 
ken before the Juſtices of the Common Pleas, that yet he ought to ſue forth 


another Writ to be ſent and directed to two Juſtices of the Common Pleas, to 


receive ſuch Conuſance taken: And the Writ of Certiorari, which ſhall be di- 
rected unto the Juſtices of the Common Pleas to receive the Conuſance, is in 
the Regiſter amongſt the Writs of Covenants. 5 

And if a Man will levy a Fine of Lands holden of the King in Chief, then 
he ought to have a ſpecial Writ unto the Juſtices of the Common Pleas, thus : 

The King to his Juſtices of the Bench, greeting: Whereas by our Letters Patent 
of our ſpecial Favour we have granted to I. that be may infeoff W. of his Manors 
of N. and I. with the Appurtenances, which he holds of us in Chief, &c. (reciting 


the whole Charter) as in our Letters aforeſaid is more fully contained, and our 
Writ of Covenant is depending before you in our Bench aforeſaid between the afore- 


ſaid I. and W. of the Manors aforeſaid, for a Fine to be levied thereof between 
them, according to the Law and Cuſtom of our Realm, as we have received In- 


formation; We command you, that you permit that Fine between the Parties afore- 


faid to be levied before you in the Bench aforeſaid, according to the Tenor of our 
Letters Patent aforeſaid, &c. aa 
And if it do appear unto the Court, that the Lands are holden of the King D 
in Capite, the Court ex Officio ought not to ſuffer ſuch Fine to be levied with- 
out ſuch a Writ directed unto them, declaring the King's Pleaſure. ER 
And there is another Writ of Certiorari directed unto the Treaſurer and 
Chamberlains of the Exchequer, to certify the Tranſcript of a Fine in the 
Chancery; and a Writ of Mittimus out of the Chancery directed to the Juſtices 
of the Common Pleas, to tranſcribe the ſaid Fine, &c. 
And another Form of Writ of Certiorari directed unto the Chirographer, to 
certify into the Chancery Tenorem cujuſdam note in Cur” Domini E. nuper Regis 
Angliæ, &c. as appeareth in the Regiſter. 1 


Writ of Dower unde Nihil habet. 


Writ of Dower unde Nihil habet lieth, in Caſe, where a Woman taketh E 
her Huſband, who is ſole ſeiſed of Lands or Tenements to him and 
his Heirs in Fee-ſimple, or unto him and the Heirs of his Body, &c. Or if 


| Guardian in the Huſband during the Marriage betwixt him and his Wife, be ſolely ſeiſed 


Socage, and 


therefore it is doubted if ſuch a Guardian ſhall aſſign Dower, if there be a Diſſeiſin. 


in 


vit of Dower unde Nihil habet. 


in Fee - ſimple or in Fee- tail of ſuch Eſtate, that the Iſſue begotten betwixt 
him and his Wife may inherit the ſame, then if the Huſband doth alien the 
ſame, or dicth ſeiſed thereof, or be thereof diſſeiſed, and dieth, his Wife ſhall 
have a Writ of Dower unde Nihil habet againſt him who is Tenant of the 
Freehold of the Land, or againſt him who is Guardian in Knight's Service of 
the Land ; and the Form of the Writ is, 


A The King to the Sheriff, &c. Command A. that juſtly, &c. he render to B. who 


was the Wife of C. her reaſonable Dower which falls to her Share, of the Tene- 
ment which was the aforeſaid Cs, ſome time her Huſband in N. whereof ſhe no- 
thing hath, as ſhe ſaith, and whereof ſhe complains that the aforeſaid A. unjuſtly 
deforceth her, and unleſs, &c. (a). 

And againſt the Guardian the Writ is ſuch : Command A. Guardian of the 
Land and Heir of J. that he render Sc. to B. who was the Wife of C. Sc. (5). 

Otherwiſe where the Wife is endowed ad oftium Eccleſiæ, thus: Command A. 
that, &c. he render to B. who was the Wife of C. one hundred Acres of Land with 
the Appurtenances in N. of which the aforeſaid C. ſome time the Huſhand of ber 
the ſaid B. endowed ber at the Door of the Church when he eſpouſed her, whereof 


foe nothing hath, &c. 


And if ſhe be endowed de aſſenſu Patris, then thus : Command A. that, &c. 
he render to B. who was the Wife of C. one hundred Acres of Land, Kc. of 


[ 148. } 


which the aforeſaid C. (Son and Heir of the aforeſaid A.) ſome time the Huſband 


of her the ſaid B. with the Aſſent and Will of him the ſaid A. bis Father, en- 
dowed her at the Door of the Church, &c. whereof, &c. 


B And the Writ of Dower unde Nihil haber may be ſued in the County before Perkins 67. 


C 


the Sheriff by a Juſticies. 
(c) And a Wife ſhall be endowed of Advowſons, Villains, Commons of Pa- 


ſture, and of other Profits or Liberties of which her Huſband had any Eſtate 


of Inheritance; which Eſtate the Iſſue betwixt them by Poſſibility may inhe- 
rit, Sc. 


D And the Wife may ſue a Writ of Dower of Lands or Tenements in Lon- 


don, and the Writ ſhall be directed unto the * and Sheriffs of London; 
and the Writ ſhall be ſuch: 

The King to the Mayor and Sheriffs of London, greeting: We command you, 
that you juſtice A. that juſtly and without Delay, and according to the Cuſtom of 


our City of London, he. render to B. who was the Wife of C. her reaſonable 
| Dower which falls to her Share, &c. in London, and juſtice D. that juſtly, &c. 


and according to the Cuſtom, & c. be render to the ſaid B. her reaſonable Dower, 
&c. in the ſame City, whereof ſhe nothing hath, &c. as ſhe ſaith, and whereof 
ſbe complains that the aforeſaid A. and D. do defarce Ber, as ſhe can reaſonably 
ſpew, that they ought to render to ber, that we may hear no more Clamour, &c. 

Fitneſs, &c. 


(a) Note; Although the Writ is conditional, and if he be Guardian both of the Land and 
Nui, Ic. yet the Demandant is not bound to Body, he ought to be ſo named in the Writ, or 
accept Tender in pais, for then he would loſe his elſe it ſhall abate. 18 Ed. 2. Brief 822. Allo 


Damages, &c. nor is the Tenant bound to ren- he ought to make him Heir by the Writ, to him 


der himſelf there, and yet he may plead /emper that was laſt ſeiſed. 11 Brief 473. 

paratus. 11 H. 4. 62. | (e) N. B. 5. Perk, 68, Poſt. 149. K. 12 £4. 
(6) 9 H. 5. 4. Note 13 Ed, 3. Brief 242, 3. Dower go. 
| Yy2 And 


68. Common 
ſans numbr. & 
Eſtovers. 

Old N. B. 5. 
2 Ed. 3. 
Dower 23. 


Poſt. 149. B. 
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And by that it appeareth, that a Woman ſhall have a Writ of Dower in 
London againſt ſeveral Tenants, by a ſeveral Juſticies, in one Writ, as well as 
ſhe ſhall have a Writ of Dower againſt ſeveral Tenants by ſeveral (a) Præci- 
pes, and all in one Writ. And the Proceſs is Summons, Grand Cape and 
Petit Cape. in the Common Pleas. 


() Writ of Admeaſurement of Dower, 


HE Writ of Ameaſurement of Dower lieth, where the Heir, when he is F 

within Age, endoweth the Wife of more than ſhe ought to have Dower 
of: Or if the Guardian endow the Wife of more than of the third Part of the 
Land of which ſhe ought to have Dower : Then the (c) Heir at his full Age 
may ſue this Writ againſt the Wite, and thereby ſhe ſhall be admeaſured ; 
and the Surpluſage which ſhe had in Dower ſhall be reſtored to the Heir; 
but in ſuch Caſe there ſhall not be aſſigned anew any Land to hold in Dower, | 
but to take from her ſo much of the Land which amounteth to above the 
third Part of all the Land of which ſhe ought to be endowed. 

And if the Heir within Age, before the Guardian enter into the Land, do 
aſſign to the Wife more Land in Dower than ſhe ought to have, then the 
Guardian ſhall have the Writ of Admeaſurement againſt the Wife, by the Statute 
of Weſt. 2. cap. 7. And if the Guardian bring the Writ, and do purſue it 
againſt the Wife; yet the Heir at his full Age, by the ſame Statute, ſhall 
have the Writ of Admeaſurement of Dower againſt the Wife. 

And the Writ is Vicontiel, and ſhall be ſued in the County before the She- 
riff; and the Writ is ſuch: 

(d ) The King to the Sheriff, &c. A. the Son and Heir of B. hath complained G 
unto us, that C. who Was the Wife of the aforeſaid B. hath for Dower more of 


(a) A. brings Dower againſt B. de Libero Te= And 1 It need not be acknowledged of 


zemento in C. and afterwards before Plaint made, 
brings another Writ in the ſame Vill, againſt the 


that no Plaint was made before ; for by Shard, 
5: | one ſhall not have two Writs of Dower unde 
5 | 2. bil habet, at the ſame Time, in the ſame Vill, 
-Þ except it be on ſome ſpecial Matter, as if the 
hy "Tenant purchaſe other Tenements after the 
1 | former Writ, whereof ſhe is dowable. 11 Ed. 3. 
N | Brief 476. contra 39 H. 6. 12. 
% Nete; View is not grantable in this Writ; 

adjudged 17 Ed. 3. 67. contra. Adjudged 18 

Ed. 3. 20. 
1 (e) And it ſeems, that the Heir within Age 
. ſhall not have Admeaſurement of Dower. (See 
_ 1: 149. B. contr.) of his own Aſſignment. 7 Ed. 2. 
Admeaſurement 13. And Note; If the Heir of 
Age aſſign, he ſhall not have this Writ againſt 
bis own Aſſignment, 6H: 3. Admeaſurement 18. 


{ſame Tenant, this Writ ſhall abate, although 


whom the Aſſignment is held. 17 Ed. 3. 66. 

(4) See 13 Ed. 3. Admeaſurement 17. and yet 
by Bract. Li. 4. c. 17. It ſhe has Lands in 
Dower, in divers Counties, there it ought to be 
coram Juſticiar'. And Note ; there the Tenant 
ſhall have ſeveral Writs, vis. I. In every 
Writ of Admeaſurement, all the Lands which 
ſhe has in the ſame County ſhall be named, and 
admeaſured. 2. If ſhe has Lands in N 
Counties, there ſhall be ſeveral Writs, and ſeve- 
ral Extents of all the Lands of which the Party 
died ſeiſed, as it ſeems; yet he ſhall have one 
Count, and one Admeaſurement; /ed Quære, 
how it ſhall be made. 13 Fa. 4. Admeaſurement 
17. Yet Note 7 R. 2. ibid. 4. the Defendant 
was to anſwer, notwithſtanding the Exception. 
7 R. 2. Admeaſurement 4. 


the 
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the Freehold which was the aforeſaid B.'s ſome time her Huſband, in N. than ſhe 
ought to have, and than belongs to her to have; And therefore we command you, 
that juſtly and without Delay you cauſe that Dower to be admeaſured, ſo that the 
| aforeſaid C. may not have more for Dower of the Inheritance of aforeſaid A. than 
ſhe ought to have, and than belongs to her to have, according to her reaſonable 
Dower, and let the aforeſaid A. have of that Dower that which he ought to have 

and belongs to him to have, that we may hear no more Clamour, &c. Witneſs, &c. 


And for the Guardian the Writ is ſuch: A. the Guardian of the Land and 
Heir of E. hath complained unto us, that C. who was the Wife of the aforeſaid 


E. hath more for her Dower, &c. (as above, until) ſo that the aforeſaid C. may 
not have more in Dower of the Inheritance of the aforeſaid Heir, than ſhe ought 

to have, &c. and that the aforeſaid Guardian may have of that Dower, &c. that 

we may hear no more Clamour, &c. 

H And when the Plea is in the County, the Plaintiff may remove it without 

Cauſe, and the Defendant may remove it with Cauſe in the Writ, as in a 

Replevin. 


Summons, Attachment and Diſtreſs, &c. Then the Sheriff cannot make the 
Admeaſurement, but to extend all the Land particularly; and to return the 
ſame into the Common Pleas, and thereupon the Admeaſurement ſhall be 
made by the Juſtices. 


(a) And if the Guardian aſſign for Dower, &c. more than ſhe ought to 


have, and afterwards grant over his Eſtate, his Aſſignee ſhall not have a Writ 
of Admeaſurement (b). 


And if the Writ be removed in the Common Pleas by a Pore, and 
Proceſs be awarded againſt the Defendant according to the Statute, which is 


And ſo if the Heir within Age aſſign unto the Wife more in Dower than [ 149. | 
ſhe ought to have, &c. The Guardian in Right may have a Writ of Admea- * 8 pl. * 
er K. 19, 


ſurement; but if he grant over his Eſtate, his Aſſignee who is Guardian in 


Tait ſhall not have the Writ, becauſe it was a Thing in Action given to his 3 


Leſſor, Sc. and the Heir ſhall have a Writ of Admeaſurement of Bun, for ment 4. 


Dower aſſigned in the Time of his Anceſtor. 


A And if a Woman be endowed in Chancery by the King, Sc. the Heir ſhall 12 H. 6. 


have a Writ of Admeaſurement againſt her if ſhe have more aligned to her for Admeaſure- 


her Dower than ſhe ought for to have. 
So 


"0 Note; Theſe Points are well reſolved. 4. 


Note there, where a Diſſeiſor endows the 


If the Guardian afſigns Dower, and grants 
over the Ward, the Grantee ſhall not have Ad- 
meaſurement. 2. If the Anceſtor aſſigns Dower 
and dies, the Guardian of his Heir ſhall not have 
Admeaſurement, but his Heir ſhall have it, and 
ſo it ſeems, though the Anceſtor was within Age 
at the Time. (Lide Poſt. 149.) 3. Where the 
King ſeizes a Ward, where he has no Right, the 
Ward ſued an Owfer le Main, and had it, Salva 
dote; it ſeems in ſuch Caſe, the Ward ſhall have 
Admeaſurement ; contra if he had been Aſſignee, 
or Grantee of the King. 7 R. 2. Admeaſurement 


Feme of more than a third Part, the Heir ſhall 
have an Aſſiſe 

(5) If on a Recovery of the third Part in 
Dower, the Sheriff aſſigns a Moiety, &c. the 
Tenant has Remedy againſt the Sheriff by Aſ- 


ſiſe, or he may have a Scire facias againſt the 


Sheriff to aſſign 4e novo. 22 R. 2. Execution 165. 
See 21 H. 7. 29. If an Infant aſſigns for Dower 
more than he needs, he ſhall not avoid it by 
Entry. See 10 Ed. 3. 31. Dower ſhall not be 
19 Ed. 3. 


admeaſured by a Writ of Dower. 
Ruare impeait 154. 


And 


ment 9. 


Writ of Admeaſurement of Dower. 


1 And if the Guardian do aſſign Dower more than ſne ought to have, the B 
17 Ed. 3. 67. Heir during his Nonage ſhall not have a Writ of Admeaſurement, but if he 
Admeaſure- himſelf aſſign more for Dower than ſhe ought to have, Sc. then it ſeems rea- 
ment 13. ſonable, that he himſelf during his Nonage have the Writ of Admeaſurement of 
Dower. | : 0 | 
(a) But if the Wife after the Aſſignment of Dower do improve the Land, Cc 
5 Co. 12. 4. and make it better than it was at the Time of the Aſſignment; an Admea- 
ſurement doth not lie of that Improvement. But if the Improvement be b 
Caſualty of a Mine of Coals or of Lead, which are in the Land, &c. which 
have been occupied in the Huſband's Time, the Doubt is the more ; but ſhe 
cannot dig new Mines; for that ſhall be Waſte if ſhe ſo do. | 
Dr. and Stud. And if the Anceſtor dieth ſeiſed, and the Huſband die before he entreth p 
84. into the Land, yet the Wife ſhall be endowed, although her Huſband had 
but a Poſſeſſion in Law. 7 Ed. 3. 66. 21 Ed. 3. 31. 3 H. 7. 103. 
Hut a Man ſhall not be Tenant by the Courteſy of the Wife's Land, if his 
3 H. 7 5. Wife had not a Poſſeſſion in Deed, if it be not in ſpecial Caſes; as of Ad- 
21 Ed. 3. 21. vowſon or Rent, where ſhe dieth before the Day of Payment of the Rent. 
N. Br. 8. And in that Caſe, if the King's Tenant die ſeiſed, and the Heir die before 
he enter; then the Wife ſhall be endowed. 
7. 17. But if the Heir enter and intrude upon the King's Poſſeſſion, and afterwards 
7. 1. die before he ſueth his Livery ; the Wife ſhall not be endowed by the Statute 
of Prerogativa Regis, cap. 12. which is, that if the Heir intrude upon the 
King's Poſſeſſion, that Nullum accreſcit ei liberum tenementum, c. 
2 H. 4. „ () Where a Woman taketh a Leaſe for Years of Land, ſhe ſhall not be E. 
Perkins 96. d. endowed of the ſame Land during the Term. | 
1 And where the Eſtate which the Huſband hath during the Marriage is F 
41 Ed. 3. zo. ended, there the Wife ſhall loſe her Dower. As if Tenant in Tail do diſcon- 
tinue in Fee, and afterwards taketh a Wife and diſſeiſeth the Diſcontinuee, or 
the Diſcontinuee doth enfeoff him, and afterwards the Tenant in Tail dieth 
ſeiſed, his Heir is remitted, and the Wife ſhall loſe her Dower, becauſe the 
Heir is in of another Eftate of Inheritance, than the Huſband had during the 
Coverture. ECL IE 5 de 
And ſo if a Man have Title of Action to recover any Land, and after- 
wards he entreth and diſſeiſeth the Tenant of tht Land, and dieth ſeiſed, and 
his Heir entreth, the Heir is remitted unto the Title which his Anceſtor had, 


{a) 14 H. 3. Admeaſurement 10. 13 Ed. 1. of the Judgment, (the Heir of the Huſband be- 
Tbid. 17. ; ing in the King's Ward, for that the Tenements 

% See accordant, where a Feme took the were intailed,) now ſhe ſhall have her Dower, 
Commitment of the Guardianſhip by the King's becauſe it was before, (after) her Title of Dow- 
Grant, without any Exception of Dower, and er commenced ; and ſo if 4. makes a Leaſe to 
ſhe was barred of her Dower during the Heir's B. for Years, and they intermarry, and A. dies 
Nonage, 2 H. 4. 7. but if the Huſband be at- within the Term, the Feme fhall be endowed. 
tainted, and dies, and the Feme takes a Leaſe 6 H. 4. 7, 8. Sir John Cormwall's Caſe. See 
for Years of the King's Grant of his Lands, and Dyer 76. a Feme Tenant at Will brings Dower | 
afterwards by AQ of Parliament, or by Reverſal of the ſame Lands, | 
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and the Huſband's Wife ſhall loſe her Dower; for that Eftate which the Huſ- 
band had is determined, for that was an Eſtate in Fee by Wrong, and the 
Heir hath the Eſtate in Fee which his Anceſtor had by Right. 16 Ed. 3. 21. 

(a) If a Man make a Gift in Tail, reſerving Rent to him and his Heirs, 10 Ed. 3. 
and afterwards the Donor hath a Wife, and the Tenant in Tail dieth without RL, 159. 
Iſſue, the Wife of the Donor ſhall not be endowed of the Rent, becauſe the Perk. 63.9. 
Rent is extinct, for it was reſerved upon the State-tail which is ended: But 
although that the Tenant in Tail dieth without Iſſue, yet his Wife ſhall be en- 46 Ed. 3. 24. 
dowed, becauſe the Land continueth and is not determined as the Rent is. e 

If the Grandfather dieth ſeiſed, and after the Father dieth ſeiſed, and the Perkins 62. 
Son hath the Land, and then the Wife of the Grandfather, is endowed of the 45 Ed. 3. 13. 
third Part of the Land and dieth, yet the Wife of the Father ſhall not have 45 E. Dower 
Dower of that third Part, becauſe dos ex dote peti non. debet. 15 8 Ed. : 

And if the Huſband be Tenant in Common with two others in Fee of Entry 7 
certain Lands, and dieth, his Wife ſhall be endowed of the third Part of that 
Land, only with Metes and Bounds to hold in Common, Ec. Ed 
K And if a Wife be endowed of a Mill, or of an Office, ſhe ſhall have the Hörer * 
third Part of the Profits thereof aſſigned unto her, and ſhe ſhall have a Free- 1 Hf. 5. 1. 
3 in the third Part of the Mill, &c. M. 45 Ed. 3. Perkins 67 g. 

(0 A Woman at the Age of nine Years or more at the Death of os Huſ- * 

" ' ſhall have Dower of his Land. And if ſhe be of leſs Age at the Death Pr. and & 
of her Huſband, then ſhe ſhall not have Dower. 13. 


M (e) IK a Woman be endowed, and afterwards loſeth by Action tried, if ſhe 


Pray in Aid of him in the Reverſion, ſhe ſhall be new endowed of that 
which remaineth (d). 

If the Huſband exchange Land, &c. and afterwards Jieth, if the Wife ; Int 31. b. 
have Dower of the third Fart of the Land taken in Exchange, ſhe ſhall not Perk. 63. 
have Dower of the other Land, &c. which was given in Exchange. 

If a Woman be Guardian in Socage, and ſhe bring a Writ of Dower againſt 
a Stranger, he may plead, that ſhe holdeth other Land in Socage of which 
ſhe may endow herſelf, de le pluis beale, and then the Wife upon that may Lit. 10 d. 
endow herſelf of thoſe Lands unto the Value of the third Part, which ſhe That he bath 
ought to have of the other Lands which the Guardian holdeth, Sc. And a Freehold. 


whether ſhe may endow herſelf of the pluis beale unto the Value of the third 45 Ed. 3. 6. 
Part which ſhe ought to have of her Huſband's Land or no, Quære; for lome 


(a) Note; If Rent be granted 10 L. ö. and his 
Heirs on Condition, that if the Grantee or his 
Heirs die, his Heir within Age, the Rent ſhall 
ceaſe during the Nonage, &c. the Feine ſhall 
recover Dower of the Rent againſt the Terte- 
nant, but cęſat Executio during the Nonage. 
12 Ed. 3. Dower 11. 22 Ed. 3. 19. 10 H. 7. 
13. 5 Ed. 2. Dower 153. 10 Ed. 3. 21. Perk. 
62, 63. 46 Ed. 3. 24. 12 Ed. 3. Cond. 11. 

(5) Co. Lit. 33. a. 7 H. 6. 11. 12R. 2. 
Dower 5 4. of whatſoever Age the Husband be. 
See 1 oft, 384. 


Candiſh. ace. 
to this here. 


(%) See 4 E. 3. 25, 36. 50 Ed. 3. 7. Yet 


there ſeems to be this Diverſity, if a Feme be 
endowed by a Diſſeiſor, ſhe ſhall have the War- 
ranty, c. but if ſhe recovers the Lands only, 
which are granted over by the Heir, ſhe has loſt 
her Warranty againſt the Grantee. 7 Ed. 3. 7, 
21 Ed. 3. 48. 10 Ed. 3. Quid Furis 41. 

() And ſhe ſhall have Election to be endow- 


ed of what Part thereof ſhe will. See Co. Lit. 


31.0. Park. 63. 


hold, 
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hold, that Dower de pluis beale ſhall endure but during the Minority of the 
Heir who is in Ward. 
{ 150. ] The Son would have endowed his Wife of a Reverſion of Land which one A 
held for Life ex aſſenſu Patris; and it was holden, that it was not good, 
M. 4 Ed. 3. becauſe it was not in Poſſeſſion; whereof a Right of Dower may 
be claimed. 4 Ed. 3. Dower 117. 6 Ed. 3. 34. Perk. 86. 


22 Rd. 3. And the Writ of Ton ex aſſenſu Patris heth as well againſt the Guardian B 
Dower 131. as againſt the Tenant of the Freehold. 


Perk. 64. 2: Tt the Tenant fore-judge the Meſne, yet the Wife of the Meſue ſhall be en- C 
dowed. Perk. 84. 
5 Ed. 3. 5 If a Man recover in Value againſt the Huſband by a Warranty Aunceſtrel; D 
OWer 


yet the Wife ſhall be endowed, becauſe the ſame is by Force of the War- 
ranty made, and not by reaſon of 8 Title to the Land. 5 Ed. 3. Dower 
139. 

The younger Son ſhall not aſſign e to his Wife ex aſſenſu Patris of E 
the Father's Land, becauſe he is not Heir Apparent. Litt. q. a 
Perk. 68. 2. If the Huſband enter into Religion, the Wife ſhall not have Dower during F 
13 Ed. 19. his Life. Perk. 61, 


Dower it. The Wie ſhall hve the third Part of the Advonſon for her Dower. G 
I £4. 1. Dower 170. 
; Ed. 2. 19. If the Wife do elope from her Huſband, and remain with the Adulterer, H 
Perk 70. b. ſhe ſhall loſe her Dower ; but if ſhe remain in Adultery upon the Huſband's 
Lands or Tenements, ſhe ſhall have Dower, becauſe the ſame Is not an 
 Elopement. 1 {uft. 32. 6. Perk. 170. D. 
It the Huſband 5. attainted of Felony by Outlawry or otherwiſe, ſhe ſhall 1 
loſe her Dower. 
If one Joint-tenant make a Felten of his Part, his Wife ſhall not be K 
endowed becauſe her Huſband was never ſole ſeiſed. 34 Ed. 1. Dower 1 
Endowment ex aſſenſu Matris is good, but ex aſſenſu Fratris it is holden it L 
is not good. 9 H. 3. Dower 19. 8 Ed. 2. Dower 167. contr. 
3H. 6. 4. And Dower ex afſenſu Patris after the Marriage is good. 
22 = Lie If a Man marry a Woman in a e Dowment ad oftium Camere is M 
ma in not good. 2 H. 3. Dower 198. 1 Inſt. 34. . 
Fee; his Wife Dowment ad o/tium Eccleft £ of the Matery of the Land is good. 15 
ſhall have And a Woman married in a Chamber ſhall! not have Dower by the Com- N 
1 __ mon Law, II. 16 H. 3. Quære of Marriages made in Chapels not conſecrated, 
oo b i Sc. ſor many are by Licence of the Biſhop married in Chapels, Sc. And it 
che Leſſor. ſeemeth reaſonable, that in ſuch Caſes ſhe ſhall have Dower. 1 Inſt. 34. b. 
10 H. 3. Dower 200, 201. Perk. 61. 
And in ſore Places the Wife ſhall have the Moiety in Dower, as in Carel O 
Kind. 1 N. 33. b. Lili. 8. 
And in ſome Cities ſhe ſhall have all by the Cuſtom which is called Free P 
Bench, &c.. And Glanvil faith, that ad oftium Eccleſiæ a Man cannot aſſign 
more than the third Part in Dower: and if he do, the Wife ſhall be admea- 
ſured, Sc. but leſs may be aſſigned by Law; yet at this Day it ſeemeth, 
that the Aſſignment ad oftium Ecclef & of more than the third Part is good, 
and ſhe ſhall not be admeaſured for it. Lid. contr. 1 Inſt. 36. a. 


And 


Writ of Mi of Power: 


Q And the Wife ſhall not be diſtraincd in the Lands which ſhe holdeth in 
Dower, for the Debts of the Huſband in his Life due to the King, nor in the 
Lands of Inheritance of the Wife, nor in the Lands which ſhe hath by Pur- 
chaſe made by the Huſband to him and his Wife, and unto their Heirs; and 

if ſhe be diſtrained by the Sheriff, ſhe may ſue forth ſuch Writ. 50 AF. 5. It 
is otherwiſe of a Leaſe for Years. See 8 Co. 171. Fleetwood's Cale 


The King to the Sheriff, &c. Whereas according to the Lato and Cuſtom of our 


Realm of England Women ought not to be diſtrained to pay the Debts of their 


Huſbands in the Lands and Tenements which they hold in Dower of the Gift of 


their Huſbands, or which are of their own Inheritance, or which they purchaſed 
to themſelves, and you diſtrain B. who was the Wife of A. in her Lands and Je. 
nements which are holden in Dower of the Gift of ihe aforeſaid A. and which 
were alſo of the Inheritance of her the ſaid B. as we have received Information 
from her Complaint : We command you, that you do not cauſe her the ſaid B. 10 
be diſtrained in her Lands and Tenements which are holden in Dower, or which 
are of her own proper Inheritance, or of tbe Purchaſe of her the ſaid B. to pay 
the Debt of the ſaid A. ſome time her Huſband, againſt the Law and Cuſtom 
aforeſaid, and the Diſtreſ which, &c. cauſe to be delivered to her, &c. Wit- 
% , STC. 

2 here is another F orm of Writ in the Regiſter for Tenant in Dower, which 
is directed unto the Sheriff, commanding him that he do not diſtrain the 
Wife in thoſe Lands which ſhe holdeth in Dower, or of her own Inheri- 
\ tance, for the Huſband's Debt; but that Writ hath theſe Words in the End 


of the Writ, Zet, ſo long as the Heirs and Executors of the Teſtament of him the 


_ ſaid A. have not "ſufficient Diſtreſs to render to us thoſe Debts, &c. And by 
theſe Words in the Writ it ſeemeth, that if the Heir of the Executors have 
not ſufficient of Lands or Goods to pay the Debt, that the Wife ſhall be 
charged and diſtrained for the Debt of the Huſband in thoſe Lands. But it 
ſeemeth reaſonable, that the Wife ſhall not be charged or diſtrained for the 
joint Purchaſe made to her Huſband and her, nor for her Lands of Inheri- 
tance, nor in the Lands wherein ſhe hath Title of Dower before the Huſ- 
band become (a) indebted unto the King. And that the firſt Writ is according 
to Law for thoſe Caſes. But if the Husband be indebted unto the King be- 
fore ſhe have Title of Dower, it ſeemeth to be otherwiſe. 

And there is another Writ in the Regiſter for the Wife directed to the She- 
riff, that he do not diſtrain her in Lands or Tenements which her Huſband 
and ſhe purchaſed jointly before the Huſband was indebted to the King; it 


they purchaſe the Land jointly to them in Fee, the Lands after the Death of 
her Huſband in the Hands of the Wife and her Heirs ſhall be diſcharged of 


the Debt; and if he be diſtrained, that he dehver them again to the Wife. 
And by the ſame Reaſon, although the Huſband be before indebted to the 
King ; that if he and ſhe purchaſe the Land Jointly in Fee to them, after the 
Death of the Huſband, the Wife and her Heirs be diſcharged of that Debt. 
And there is another Writ i in the Regiſter for the Tenant in Dower, directed 
to the Sheriff, that he do not diſtram the Wife for the Huſband's Debt, be 


(a) See 40 J. 36. 50 AF. 5. Dyer 224. Sir William St. Lies Caſe, acc. 
Z Z cauſe 
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cauſe that the Heir, who ought to pay the ſame out of the Lands, is within 
Age, and in Ward to the King. Or becauſe that other Tenants who ſhould 
be charged with the Payment thereof, are omitted (a). 
And ſo it ſeemeth, the Lands of the Tenant in Dower ſhall be diſcharged, 
if there were other Lands of the Huſband to pay the Debt. And thoſe Writs 
appear in the Regiſter, fol. 142, 143. 

F 151. ] . * And another Writ directed to the Sheriff, that he do not diſtrain the Wife A 
eee who holdeth Lands in Dower for the Debts of the Huſband which he owed 
The 5 hee to the King before the Contract of Marriage between him and his Wife, nor 
and Wife be. the Lands which the Huſband and Wife purchaſed jointly in Fee, for the Huſ- 
Pore Marriage band's Debts, which he became Debtor for before the Purchaſe. And ſhe 


paurchaſe a may have ſuch Writ out of the Chancery directed unto the Treaſurer and 


8 Barons of the Exchequer, commanding them that they inquire thereof, and if 


Huſband di- they find the ſame, that they ſurceaſe and diſcharge the Wife with this Pro- 

eth, the Leaſe viſo in the Writ; Provided that thoſe Debts be levied upon the Executors and 

extended for Heir of the aforeſaid A. and upon the Tenants of the Lands which were his, and 

ok * which of Right ought to be charged therewith, as is juſt. Witneſs, &c. Contra 
of a Leaſe for Years. 50 A. 4. | 


Mrit de Conſuetudinibus & Servitiis. 


2 Ed. 3. 1 Writ of Cuſtoms and Services is in its Nature a Writ of Right, and B 
Droit 28. lieth ſometimes for the Lord who hath a Fee in the Seigniory, and fome- 
times for the Tenant in Tail of the Seigniory, or for Tenant in Dower, or 
Tenant for Life, or for him that hath a leſs Eſtate than a Fee, and the Writ 
is Cloſe, and not Patent, and ſhall be directed unto the Sheriff, and ſhall be 
returnable ſometimes into the Common Pleas, at the Pleaſure of him who 
ſueth the Writ, And that Writ may be ſued in the County before the Sheriff 
by a Fufticies. e 80 
And the Writ lieth where the Tenant doth deforce the (4) Lord of the C 
Service which he ought to do, or of the Rent which he ought to have, as 
well as of Service. And the Form of the Writ which is returnable in the 
Common Pleas is, | „ 
The King to the Sheriff, &c. Command A. that, &c. he do to B. the Cuſtoms D 
and Services which he ought to do to him (c) for his Freehold, which he heids of 
bim in G. as in Rents, Arrearages, and other Things, or thus, in Homage, Re- 
liefs, and other Things, or thus, in Suits of Court, and other Things, and un- 
leſs, &c. | | 
gf Yor if the Party were not ſeiſed of the Services and Tenements which he 
claimeth, but his Anceſtor, then he ſhall not ſay in the Writ, at in arre- 
ragiis, Sc. But Omiſſion ſhall be made in the Writ of the Services. 


(a) See Rot. Parl. 18 Ed. 1. fol. 14. acc. (ec) Note; If the Writ be Debet & Solzt, no 


(5) Vis. Againſt the Meſue, but not againſt View lies per Shard. 11 Ed. 3. Sce 18 Ed. 3. 
the Tertenant. 31 AF; 31. View 161. 
| And 
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E. And if the Writ be ſued in the County before the Sheriff, then the Writ is 
ſuch: 

The King to the Sheriff, &c. Juſtice A. that, 8c. he do to B. the Cuſtoms PT 
right Services, &c. (as above) as be can ey ſhew that, &c. that we may 
hear no more, &c. 

F And a Man may ſue ſeveral Tenants by one Writ of Cuſtoms and Services 
by ſeveral Præcipes in the Common Pleas, or by one Writ and diverſe Fuftic* 
in the Writ, which ſhall be directed unto the Sheriff to hold Plea upon them. 

But if the Writ of Cuſtoms and Services be ſued againſt ſeveral Tenants by 
ſeveral Precipes in the Writ, and returned into the Common Pleas, then all 
the Præcipes ſhall be put together, thus: Command A. that, &c. he do to - 
Sc. and command C. that, &c. he do to D. Sc. and command F. that Sc. 

he do to G. Sc. And in the laſt Precipe ſhall put this Clauſe, In Rents 1 
other Things, and this Word Arrears ſhall be left out. 

G And when the Writ is in the Right only, then he ſhall count of the Seiſin 2 Ed. 2. Fitz, | 
of his Anccitor, and the Writ only in the Debet; but when he counts of his Droit 28. 
own Seiſin, then the Writ is in the Debet & /olet, Sc. 

And Diſclaimer heth for the Tenant in this Writ againſt the Deman- 
dant (a). | 

A And note, that if he ſay in the Writ, 4s in Rents and Arrears, &c. that N. B. 38. 
theſe Words prove that the Demandant himſelf was ſeiſed of the Services, and the Dilclaim- 
then if he count in ſuch Writ of Seiſin of his Anceſtors, and not of his own ©" o_ 5 - 
Seiſin, the Writ ſhall abate; quod vide 30 Ed. 1. Title Droit. 3 

K (3) But if he will bring a Writ of Cutbom and Services of the Seiſin of not in the 
Anceſtors, he ought to leave theſe Words out of the Writ, As in Rents and County. 
Arrears, &c. 

And a Writ of Cuſtoms and Services doth not lie againſt Tenant in Frank- 
marriage, until the fourth Degree be paſt, Sc. if not, that he hath done Ho- 
mage to the Lord, Sc. for by ſo doing he is concluded, c. 

I. And if a Man will bring a Writ of Cuſtoms and Services againſt any Te— 
nant, and by his Count demand Homage, then the Writ ought to make 
ſpecial Mention thereof, as to fay, As in Homage, &c. otherwiſe the Writ 
ſhall abate. 

M And if a Man holdeth divers Manars in ſeveral Counties by one Service, 

Sc. if the Lord be deforced or kept from his Services, he ſhall have ſeveral 

Writs of Cuſtoms and Services, for each County one Writ, and ſhall have 

them returned at one Day, in the Common Pleas, and then he ſhall count 
upon them, as his Caſe is, which ſee in the Title of Droit, 30 Ed. 1. Droit 72. 

N And note, that this Writ is a Præcipe quod faciat, &c. and where he de- 
mandeth Land, then the Writ is Præcipe quod reddat, Sc. and in this Writ 
the Miſe ſhall be joined, if the Writ be Kurd by Tenant in Fee of the Te- 
nancy, by him who hath a Fee in the Seigniory. But if the Writ be brought 
by Tenant in Dower, or Tenant in Tail, againſt the Tenant in Fee-ſimple, it 
is a Queſtion how the Miſe ſhall be Joined. But, I think, the Miſe ſhall be 
joined in that Caſe, and the Weakneſs of the Eſtate on the Part of the De- 


(a) See F. Droit 28, 49. 7 Ed. 3.5.6, (6) 47 H. 3. Droit52. 31 Ed. 1. Droit 67. 
Z 2 2 mandant 
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[ 152, ] mandant ſhall not out the Tenant of the Plea, which the (2) Law giveth 
him to join the Miſe z but if the Writ be brought againſt the Tenant for 
Life, where the Remainder 1s over in Fee, there the Tenant may pray in Aid 
of him in the Remainder, and then they may join the Miſe with the Deman- 
dant, @c. But where the Demandant, who hath the particular Eſtate, bring- 
eth the Action, although he pray in Aid of him in the Reverſion to join the 
Miſe, it is hard to be done, Sc. But it ſeemeth reaſonable, that the ſame 
Law which enableth him to bring the Action, the ſame Law ought to enable 
him for to join the Miſe upon the Plea of the Tenant. 7 Ed. 3. 5. b. per 
Herle. 


Writ of Annuity. 


Writ of Annuity lieth, in Caſe, where a Man granteth unto another a 
yearly Rent for Life, or for Years, or in Fee out of his Lands, or out 
of his Coffers, or to receive from his Perſon yearly at a certain Day; now 
the Grantee may ſue a Writ of Annuity for the ſame, Sc. if he be behind 
at the Day of Payment, Sc. And if it be granted out of the Land with a 
Clauſe of Diſtreſs, then he may chuſe either to diſtrain for the ſame, and 
make it a Rent-charge, or he may bring a Writ of Annuity for the ſame. 
But if he bring a Writ of Annuity for it; if the Defendant appear, and the 
Plaintiff declare thereupon, then he cannot diſtrain for it after. And in like 
manner, if he do diſtrain for it and avow, then he ſhall not ſue a Writ of 
Annuity for the ſame Rent. But if a Man grant a yearly Rent for Life, for 
Years, or in Fee, and doth not expreſs in the Grant that it ſhall be taken out 
of any Lands or Tenements, nor any Diſtreſs granted for Non-payment there- 
of, then it is merely taken for an Annuity ; and he ſhall not have any other 
Remedy for the ſame, but a Writ of Annuity. 

(55) And this Writ may be ſued before the Sheriff in the County by Juſticies 
as well as in the Common Pleas; and the Form of the Writ in the County is 
ſuch : ie 8 | 1 

The Plaintif The King to the Sheriff, &c. We command you, that you jultice A. that juſtly, 


3 ng &c. he render to B. one hundred Marks, ten Quarters of Wheat and twenty Robes 
u gmen 


lecover Da. Vhich are in Arrear to him, of the yearly Rent of one bundred Shillings, 1wo Quar- 
mages, and Vers of Wheat and one Robe which he owes to him, as he ſaith, as be can rea ſon- 


thereupon ably ſhew that he ought to render to him, that we may hear no more Clamour, &c. 
brought a REID, +: ole hs : 


Scire facias in B. R. to execute Judgment, and good. 24 Ed. 3. Fitz. Meſne. 


(a) If one recovers in a Writ of Cuſtoms and recover his Annoity, and have always a Scire 
Services, he ſhall not have a Scire facias in ano» fuacias, or a Fr Fa afterwards. 30 Ed. 3. 22. 
ther Writ of Execution, but only Diſtringas, &c. See where nothing was in Arrear, but pending 
10 Ed. 3.15. 17 Ed. 3. 29. yet fee 18 Ed. 3. the Writ, and the Abbot recovered on a Plea to 
23. Execution ſhall be always had by Scire fa- the Title, ands had Judgment for the Annuity, 
cias, notwithſtanding (another) Execution had and alſo for the Arrears, 39 Ed. 3. 3%. but in a 
before. Vide znfra B. Scire facias he ſhall not recover the Arrears 

(5) Note; By Salder, if the Defendant ſhews pending the Writ, 9 H. 12. adjudged in Dzzgs's 
an Acquittance of all Arrears, the Plaintiff hall Cate, | 


And 


D And if a Man have an Annuity of twenty Pounds to receive of A. and he 9 H. 6. 12. 


Writ of Annuity. 


And the Form of the Writ in the Common Pleas is, 

Command A. that juſtly, &c. he render to B. one hundred Marks and the Moiety 
of three Garments with coſtly Fur, and of two Garments with fine Linen, which 
are in Arrear to him, of the yearly Rent of ten Marks, and the Moiety of one 
Garment with Fur and of one Garment with fine Linen, which he oweth 7 him, 
&c. and unleſs, &c. | 


of Debt. See 2 H.6. 8 
15 Ed. 3. Brief 682. 


And note, that in that Writ the Form is, Quem ei debet, where he demand- 
eth other Thing than Money. And yet in a Writ of Debt the Form is, that 
he ſay in the W. rit, (a) Quas ei debet, if not, that he demand Money; for if 
he demand Robes or Corn, or ſuch like Chattels, the Writ ſhall be, 2u# vel 
quas ei detinet, and not debet, Sc. | 

And in Debt if a Man demand Money, and alſo ten Quarters of Wheat, 


then the Form of the Writ is, 


Command A. that juſtly, &c. he render to B. ten Pounds, &c. which he owes 
to him, and ten Quarters of Wheat which he unjuſtly detains from him, &c. 


grant ten Pounds of the ſame to another Man to receive of 4. A. ſhall not be 
charged by that Grant, but the Grantor only by Writ of Annuity : But if he 
had granted ten Pounds, Parcel of the ſaid Annuity, it ſeemeth then that the 
Grantee ought to charge him who ought to pay the twenty Pounds by a Writ 
of Annuity. 


E And the Writ of Annuity ought to be brought in the County where the 


F 


Grant was made; but an Annuity to receive from a Man of Religion, or a 
Body Corporate, or from a Church, ought to be brought where the Church 


or Houſe is, or where the Seiſin is alledged. 
And the Heir ſhall be charged by a Writ of Annuity upon the Grant of 42 Ed.; 


the Father, if he have Aſſets by Deſcent. 


But an Annuity ſhall not be main- 
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34 H. 6. 20. 


3. H. 6. 


Annuity 2. 

16 Ed. 3. 
Annuity 22. 
It a Man bring 
Annuity and 
| the ſame ex- 
tinguiſh or determine pendent the Writ, the Plaintiff cannot have Judgment in the Writ, but is put to his Action 
8. And Note, that Detinue pro quodam Scripto de debito, lies for a Deed of an Annuity. 


& 13. 


Acc. ic Ed. 4 


tainable againſt the Heir by Preſcription, becauſe it cannot be known whe- 16. 


ther he hath by Deſcent from the fame Anceſtor, Sc. by whom the Annuity 


was firſt granted. 


(a) Note alſo; This Writ does not lie after 


the Grant determined by Judgment, or other- 
wiſe, but Debt. 16 Ed. 3. Annuity 22. 15 H. 
1. and if the Annuity determines pending 


the Writ, it abates, and therefore ſee (16 Ed. 3. 


Annuity 22.) 11 H. 4. 34. if the Grantce of an 
Annuity for Life recovers the Annuity, and Ar- 
rears by Writ of Annuity, and two Years are 
Arrear after the Judgment, and then he dies, 
his Execntors ſhall have a Scire facias for the 
Arrears contained in the Judgment ; but for the 
Arrears incurred after the Judgment, he ſhall 
have a Writ of Debt, and not a Scire facias; for 
the Annuity is determined, ſo that he cannot 


3 


recover it as an Annuity, per Cur"; but it is 
there ſaid by Hort. and Thirn. againſt the Opi- 
nion of Hankf. that where the Grantee of an 
Annuity for Life with a Remainder to him for 
twenty Years, recovers in Annuity and dies, his 
Executor ſhall have a Scire facias always during 
the Term, becauſe they have the Eftate continu- 
ing in them, during the Term; 2uere of an 
Annuity after the Grant determined. 9 H. 6. 
16. If one recovers an Annuity, and the An- 
nuity is after in Arrear, and then he dies, his 
Executors ſhall not have Scire facias, but Debt. 
11 H. 6. 38. 


And 


Writ of Annutty. 

And a Writ of Annuity ſhall be maintainable againſt a Parſon upon a Grant G 
made by his Predeceſſor with the Aſſent of the Patron and Ordinary; and ſo 
upon an Ordinance made by the Ordinary without the Patron, if he have 
Quid pro quo. 

An Annuity granted by the Biſhop with the Confirmation of the (a) Dean 
and Chapter, ſhall bind the Succeſſor of the Biſhop. 

(5) And if a Man grant unto another forty Shillings, or a Robe, yearly at II 
ſuch a Day, Cc. after the Day he may demand the one or the other, at his 
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Election. 8 R. 2. Annuity 53. 
16 Ed. 3. And an Annuity ſhall be maintainable by a Parſon againſt a Vicar, upon an 
Annuity 34. Ordinance of the Ordinary, if he have Quid pro quo. 
= — Upon Debate of an Advowſon between a Prebend and a Prior, the Ordinary I 
8R. 2. ib. 53. Made a Compoſition and Ordinance, that the Prebend ſhould have an Annuity 
of twenty Shillings, and the Prior the Advowſon for ever, and that did charge 
the Prior in a Writ of Annuity and his Succeſſors, (c) T. 9 R. 2. 
1 Va. Dyer And in the Time of Vacation the Patron and Ordinary may by their Grant K 
92. charge the Church tor ever, as appeareth in the ſame Year. 
9 H. 6. 33. And if the King grant one an Annuity for Life or Years, he ought to ex- L. 


If a Man grant * preſs 1 in the Grant by whoſe Hands he ſhall receive the Annuity, as to fay, 
10s. Parcel of g/ he Hands of the Sheriff of S. or of our Bailiff of our Manor of S. and then 


= 25 the Bailiff or Sheriff ſhall have Allowance upon his Patent ſhewed, if he hath 


Truth there is Paid the ſame; and if he have not ſuch Words in the Grant of Annuity, the 
no ſuch An- Grant is void, for he cannot ſue the King for it, and no Perſon is bounden to 
nuity, the ay the ſame unto him, if he be not expreſſed and named in the Patent, Sc. 
Grant is void. l 

(d) And the Proceſs in a Writ of Annuity is Summons, Attachment and Di- 


JL 15-1. ſtreſs : And for Default of Diſtreſs, Sc. Proceſs of Outlawry oy the new Sta- 


granted to re- tute made Anno 23 H. 8. cap. 14. 


ceive out of 
ſuch a Sum, and there is no ſuch Sum, yet the fame is good to charge the Perſon of the Grantor. Vide Annuity 


5. ta receive in 10 l. or de 10 l. no Difference. 


(a) Or by the Ordinance of the Commiſſary 
confirmed by the Biſhop, 14 H. 4. 18. on a 
Debate of Court before the Commiſſary. 
11H. 4. 84. and Note, the Ordinance 1s to be 
under Seal. 16 Ed. 3. Grants 654. 

(5) See accordant 11 Ed. 3. Annuity 27. 29 
AT. 55. But Note a Diverſity, if it be a Thing 
of Continuance, as Annuity or Rent, there he 
ought to bring his Writ of Annuity, or Aſſiſe, 


in the Disjunctive; contra if it be pro hac Vice 
13 Ed. 4. 4. 43 


only. ꝙ Ed. 4. 26. per Litt. 
Ed. z. Bar. 19. 3 KI. t1 Af. $. L. 5 
Ed. 4. 6. 17 Ed. 3. 73. 29 N. 55 


See 


(c) Vix. By a Releaſe of the Right of Patron- 
age. 31 Ed. 3. Grants o. 

(4) And if the Defendant makes Default 
after Appearance, a Diftringas ſhall iſſue ad au- 
diend ſudicium, 2 H. 4. I. per Cur; yet 29 
Ed. 3 3. a Diſtringas ad reſpondend iſſued (to the 
Tertenant) where the Defendant made Default 
at the Day of Procedendo, aſter Aid by him had 
of the King and the Ordinary. 11 H. 4. 6. 
Judgment on Default of the Parſon at the Day 
of Summons to them had and returned. See 8 
H. 6. Judgment 262. See a Diſtringas againſt 
a Parſon in lieu of a Petit Cape, and if he then 
makes Default, Judgment final, 


Irit 


B 


C 


P to the Coroners, Cc. returnable into the King's Bench or Common Pleas, and 
it appeareth by the Writ that it lieth as well againſt Judges of Record as other 


E 


4 


Mrit de Procedendo ad Judicium. 


have this Writ directed unto the Judges; and the Form of the Writ is ſuch: 
The King to the Mayor and Sheriffs of London, greeting: Becauſe the giving 
Judgment of the Plaint which is before you in our Huſting of London without 


our Writ, between A. and B. of a certain Treſpaſs to the ſaid A. committed by 
the aforeſaid B. as it is ſaid, hath taken up long Delay, to the great Damage of 


him the ſaid A. as we have received Information from his Complaint ; We com- 


mand ycu, that you proceed to give Judgment thereupon with as much Speed as it 


may be done, according to the Law and Cuſtom of the ſaid City. Witneſs, &c. 
And upon that Writ he ſhai] have an Alias and a Pluries directed unto him, 


if they will not proceed, and afterwards an Attachment upon that directed 


Juſtices. 


(2) If any Man pray in Aid of the King in a real Action, and the Aid be 1 Ma. Dyer 


9 
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HE Writ to proceed unto Judgment lieth where Judges of any Court Poſt. 24. 
delay the Party, Plaintiff or Defendant, that they will not give Judg- 
ment for him when they ought ſo to do, Sc. then the Party grieved ſhall 


* 1 
wr ELENS „ 


granted, it ſhall be awarded, that he ſue unto the King in the Chancery, and 10. the Opin, 


the Juſtices in the Common Pleas ſhall ſtay until the Writ of Proce 


loquela come unto them, 


And then they may proceed in the Plea, until it be come that they ought 
to give Judgment for the Plaintiff, and then the Juſtices ought not to proceed 


to Judgment, until the Writ cometh to them to proceed to Judgment, which R. 2. Aid 
de Roy 61. 


is called a Writ de Procedendo ad Judicium. 


And ſo it is, if the Defendant in a perſonal Action pray in Aid of the 27H. 8. 9. 


King, and the Aid be granted, now the Judges ought not to proceed until Eliz. Dyer 
Procedendo in loquela comes unto them, and then they may procced and try 


(a) Note; In all Pleas, but in thoſe of Dower, 
where Aid of the King is granted, there 1s a 


Clauſe guod non f ocewant ad Fudicum Rege in- 


conſulto. But in a Writ of Dower, the whole 
Ma:ter ſhall be diicuſſed in Chancery before the 
Writ de Procedenda comes. 46 Ed. 3 29. And 


Note; there ought to be in the Procedenas in / 


Dower, an expreis Clauſe to proceed to Judg- 
ment ; otherwiſe, if the Writ only commands to 
do Right ard Reaſon, Judgment ſhall not be 
given. 26 Fd. z. 8. A Procedendo ad Fudici- 


um Was quod ad firalem Diſcaſſionem procedant, 


and thereon the judges gave Judgment. 29 Ed. 
3.12. 3 £4 3. 3 Mie; It the Tenant in a 
Procipe gings Aid of the King, by Reaſon of 
the Warten y, the Warranty ſhall be tried in 
the Chaucery, and a Writ ſhall be ſent into 


C. B. to take the Inqueſt ; but if they plead in 


Chancery, and there it appears, that the De- 


mandant has Right, the King ſhall not have a 
Writ to C. B. reciting the Matter, and com- 


manding them to ſuperſede, Ic. for that Judg- 
ment ſhall be there given, Aud Tenens eat inde 


ine die, 38 Ed. 3. 14. and per Thorp, there. 
The Right ſhall not be tried in Chancery, but 
in Caſe where the King has the Reverſion, the 
Parſon may, but does not pray in Aid, &c. 38 
E4. 3. 19. and therefore, if the King has a Re- 
leaſe of the Annuity, and pleads it, it ſhall not 
be brought into -Chancery. For the Aid is 
granted only to maintain or ſupport the Parſon, 
although he pleads it. 19 i 6. per Newton. 
See 13 H. 4. 3. | 


101, 257, 258. 


V. 28 H. 6. 4. 
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the Iſſues joined; but yet they ſhall not give Judgment until a Writ cometh 
to them to proceed to Judgment. 

And if the King by his Writ certify to the Juſtices that the Lands are ſeiſed 
into his Hands, Sc. then they ſhall ſtay until the Writ 4e Procedendo in loguela 
be afterwards ſent unto them 

And fo, if it appear to Judges of (a) Record, that the Lands are ſeiſed 
into the King's Hands, or if it appear to the Court by pleading or ſhewing 
of the Party, that the King hath Intereſt in the Land, or ſhall loſe Rent or 
Service, there the Court ought to ſtay until they have from the King a Pro- 
cedendo in loquela; and if the Procedendo be directed unto any of the Judges 
to proceed, it is good, although it be not directed unto them all. 

And if a Man (5) have Aid of the King, the Procedendo ought to make 


(a) Pix. In Aſſiſe, by the Teſtimony of the 
Eſcheator, or by Affirmance of the Aſſiſe in an- 
other Writ. See 11 H. 4. 39. But Nore; If 
the King purchaſes pending the Writ, yet this 
ſhall not abate the Aſſiſe. 11 H. 4. 86. 9 H. 7. 
9. and 15. although the Party does not pray 
Aid. See accordant 11 H. 4. 71. if it appears 
of Record, as by the King's Writ, &c. that the 


King has (Claims) Intereſt ; and if it be after 


Verdict, the Juſtices ſhall not give Judgment; 
contra if it be only a Nude or bare Surmiſe of 


the Party dehors; but ſee 3 H. 6. 6. Aid not 


to be granted in Treſpaſs, without Prayer of the 


Party. 


See a Procedend ad Fudicium after the Tran- 
ſcript of the Record certified into Chancery. 
13 H. 4.3. 

(b) Note; 1. The Party cannot demand Aid 
after Adjournment of the Plea in another Term, 


for it ought to be demanded in the former Term, 


and before Plea pleaded. 3 H. 6. 5. per Martin. 
2. His Aid-prayer is, where it is for his Ad- 


vantage to have in Value, and then this ought 


to be ſpecially entered in the Courſe of his Aid- 
Prayer, or otherwiſe he ſhall not have in Value. 
9 H. 6. Sometimes for Feebleneſs of the 
Party's Eftate, to plead (or pray) it, then per 
Cott. the Entry is Judgment, &c. Sr Rege in- 
conſullo. See 15 H. 7. 10. where a Tenant at 
Will ſhall have Aid of the King thereupon by 
Reaſon of the Temporalties only by thoſe 
Words. See H. 6. 3. per Cott. If one prays 
Aid of the King, becauſe of the Reverſion in 
him, if he ſays, that he holds for Life, the Re- 
verſion in the King, it is good, without ſhewing 
any Deed; and by ſuch Plea, the Reverſion is 
infthe King at his Pleaſure. 1 H. 7. 29. 11 H. 


| Aid. 


And 


4. 86. 8 H. 6. 26. So his Bailiff ſhall have 

Sometimes it is to try the King' $ Patents, as 
where the King confirms, &c. then only the 
Judgment is, Si Rege inconſulto, 28 Af. 39. 
ſometimes it is for (to preſerve} the King's In- 
tereſt, as 1 J. 1. and ſo for a Fee- farm Rent, 
Sc. due to the King, 2 H. 7. 


puiſne to the King's Intereſt. 35 H. 6. 56. Note; 
The Cauſe of the Aid is not traverſable. 9 H. 7. 


15. 27 H. 8. 28. For when the Parties come 


into Chancery, if any Intereſt can be ſhewn in 


the King, although it be entred that it was 
only a Surmiſe; ſo if the Cauſe of the Aid be 
not ſufficient to prove an Intereſt in the King, 
yet if he can ſhew any other Cauſe, that is ſuffi- 
cient, a Procedendo ſhall not be granted, till the 
King's Title be diſcuſſed, 8 H. 7. 11. and there- 
fore if Aid be granted on ſuch a Cauſe, for which 
it is not of Right grantable, and afterwards a 
Procedendo is awarded, he ſhall not have Aid de 
News for another Cauſe. 9 H. 2. 8, 9. 3 H. 6. 
6. adjudged. And Note; If Tenant in Fee- 


ſimple ſays, that he holds for Life, the Reverſion 


in the King, whereupon Aid is granted, if ano- 
ther Title be not ſhewn in the Kin g. a Procedendo 
ſhall be preſently granted, and it is not ſufficient 
there to alledge, that the Land is held of the 
King's Manor, which is Antient Demeſne, for 
that the Tenant there has affirmed the Juriſgic- 
tion of the Court by the Aid prayed of the King, 
and it is no Miſchief to him, for if he (after) 
diſagrees to the Reverſion, if the Plaintiff reco- 
vers, he may have a Writ of Diſceit, 11 H. 4. 


86. adjudged, and therefore, without ſome other 


Matter 


7. and then in 
caſe the King is not to loſe, no Aid ſhall be 
granted, as if one demands Land by a Title 


Mention of the Aid- -prayer, and recite the ſame in the Writ, commanding 
them for to proceed 1 in the Plea, otherwile it is not good. 


FOR 
LF 
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And if Conuſance of Plea be granted, Sc. in an Action real ſued in the 
Common (a) Pleas, and afterwards in the Franchiſe, and the Tenant pray in 
Aid of the King upon a good Cauſe, and hath the Aid granted; the Proce- 
dendo ſhall be parted to them in the Franchiſe. 


tl And if the King write unto the Juſtices to prorogue the Affiſe becauſe the 


1 


Defendant is in his Service, yet the Juſtices ought to proceed, and not to 
ſtay for the ſame. 

And if Verdict paſs for the Plaintiff in Aſſiſe of Novel Diſſeijin before the 
Tuſtices of Aſſiſe, and before they give Judgment by a new Commiſſion new 
Juſtices are made, then the Plaintiff in the Aſſiſe may ſue forth a Certiorari 
directed unto the other Juſtices to remove the Record before the new Juſtices, 
that they may proceed unto Judgment; and the Form of the Writ is ſuch : 

() The King to his beloved and faithful E. greeting: H. hath ſhewed unto Us, 
that whereas be lately arraigned a certain Aſfiſe of Novel Diſſeiſin before our be- 
loved and faithful H. of T. and B. our Juſtices lately affigned to take the Mes, 
&c. by our Writ againſt R. Sc. and others, &c. contained, of Tenements in L. 
and although you and the aforeſaid B. took that Alſiſe according to the Law and 
Cuſtom of our Realm; nevertheleſs, by reaſon of our certain Commiſſion made to 
our beloved and faithful I. of C. and I. of I. of all Aſſiſes, Juries and Certificates 


| before our Fuſtices whomſoever in the County aforeſaid, by our Writs arraigned and 


taten, Judgment upon the Verdict of the Afſiſe aforeſaid yet remains to be given, 
to the great Damage of him the ſaid H. wherefore it is expedient and neceſſary, 
that the aforeſaid I. of C. and I. may be certified upon the Record and Proceſs of 
the Aſſiſe aforeſaid had before you and the aforeſaid B. We command you, that 
without Delay you ſend ihe Record and Proceſs, &c. touching the ſame, to the 
aforeſaid I. of C. and I. under your Seal diſtinttly and openly, and this Writ ; We 
alſo command I. of C. and I. that having received and ſeen the Record and Pro- 


Matter ſhewn, a Procedendo ſhall be granted. 
And- Vote; if the King be intitled to the Rever- 
ſion or Remainder by purchaſe de Nows, and not 
only by Plea of the Tenant on the Aid prayed, 
no Search ſhall be granted further, if Aid has 
been demanded, or if the King has leaſed to the 
Tenant, Sc. See 11 H. 4. 86. 9 Ed. 4. 12. and 
in Aid granted in perſonal Actions, no Search 
ſhall be for the King. 27 H. 8. 28. 

(a) See 8 Ed. 3. Pracedendo 7. and therefore, 
where the Tenant of a Franchiſe prays Aid of 
the King, and thereupon the Plaintiff ſues a Re- 
tummons, at the Reſummons Conuſance was 
granted again. See 10 Ed. 3. 3. and 21 Ed. 3. 
38. yet it was ſaid, that thoſe in the Chancery 
would not grant a Writ to the Bailifis of the 


Pranchiſe. 


(4) In an Aſſiſe, the Party alledges, that the 
Lands were ſeized into the King's Hands, and 
round ſo by Examination, and afterwards a Pro- 


cedendo in loguela non ad Fudicium was granted, 
and the Parol put without Day, by the not 
coming of the Juſtices, and a general Re-attach- 
ment was ſued before new Juſtices in the ſame 
County, and all the Records delivered to them, 
and on a Plea of Null Tort, Sc. the Inqueſt 
found for the Plaintiff, and now a ſpecial Writ 
of the King came, rehearſing all the Matter, and 
commanding, Quod non procederent ad f udicium. 
Rege inconſulto; and it was adjudged, 1. That 
by the general Re-attachment, the Plea of the 
Party was not terminated. 2. For that no Cauſe 
to give Day, ad ſeguend verſus Regen, appears 
before Verdict, the Verdict was well taken; 


Otherwiſe, if the ſuſtices had aſſerted it on the 


Record, that it appeared by Plea of the Party, 
and Examination, that the Lands were in the 
King's Hands. 3. That they could not pro- 
ceed to Judgment, without a Procedendo ad Ju- 
dicium. 9 H. 6. 40. 


” a a ces 
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cefs aforeſaid, they proceed lo Judgment aforeſaid, according to the Law and Cu- 
ſtom of our Realm. Witneſs, &c. 

And the Party Plaintiff may ſue another Writ unto the new Juſtices, that 
when the Record is ſent unto them by the old Juſtices, that they receive and 
look upon the Record, and then to proceed to Judgment; and the Form of 


the Writ is ſuch: 


The King to his beloved and faithful R. of C. and I. of I. &c. Juſtices aſigned 
20 take the Aſſiſes, &c. (as above until) before our beloved and faithful I. B. and 
you the aforeſaid I. of C. our Fuſtices lately, &c. of Tenements in L. and after- 
wards, at the Proſecution of him the ſaid H. ſuggeſting to us that the aforeſaid 
B. and you the aforeſaid I. of C. had taken that Aſſiſe, and bad deferred giving 
Judgment, & c. We commanded the aforeſaid B. that he ſhould diſtiniily and openly 
fend the Record and Proceſs of the Aſſiſe aforeſaid had before him and you the afore- 


\ 154, ] ſaid R. of C. together with the original Writ, &c. to you the aforeſaid R. of C. 


_ againſt them, becauſe they are Juſtices of Record. 


and I. of I. and our beloved and faithful C. of L. our Fuſtices afterwards aſſigned, 
&c. and our Writ which thereupon came to him, and by our other Writ we gave 
in Charge to you and to the aforeſaid R. of C. I. of I. and the aforeſaid C. of 


L. that having received and ſeen the Record and Proceſs aforeſaid, you ſhould 


proceed to give Fudgment, according to the Law and Cuſtom of our Realm ; and 
although the ſaid B. hath ſent the Record and Proceſs of the Afiſe aforeſaid before 


you the aforeſaid R. of C. I. of I. and the aforeſaid C. of L. nevertheleſs Judg- 


ment in the Aſſiſe aforeſaid yet remains to be given, to the great Damage of him 


the faid A. We therefore willing to ſpeed the Matter aforeſaid as much as may be 


according to the Law and Cuſtom of our Realm, and that compleat Fuſtice be fur- 
ther done to him the ſaid H. do command you, that you, or two of you, having 
ſeen and examined the Record and Proceſs aforeſaid, proceed to give Judgment 


aforeſaid according to the Law and Cuſtom of our Realm. Witneſs, &c. 


And upon that Writ if the Juſtices do delay to give Judgment, he may have A 
an Alias, and afterwards a Pluries directed unto the ſame Juſtices, vel cauſam 
nobis fignificetis , and if the Juſtices upon the Writ will not give Judgment 
according to the Writ, Quære whether the Plaintiff may have an Attachment 


But ſee in the Regiſter, among the Writs to remove Records, many Writs B 
to proceed to Judgment, Fc. of ſeveral Forms. 

And if the Chaplain of a Chauntry bring an Aſſiſe of Novel Diſſeiſin againſt ( 
another Chaplain for Lands, and the Defendant claimeth the ſame Chauntry 
by the King's Collation and prayeth in Aid of the King; now if the Defen- 
dant cannot ſhew Title in the Chancery for the King, he may have a Proce- 


dendo, directed unto the Juſtices of Aſſiſe, that they proceed unto the Taking 


of the Aſſiſe, notwithſtanding the Allegation made of the King's Collation ; 
and he may fue the like Writ where the Defendant doth pray in Aid of the 
King in Aſſiſe by the King's Grant, and have that granted, if he cannot ſhew 
Matter in the Chancery, which proves the King's Title, the Plaintiff ſhall 
have a Procedendo, that they proceed to take the Aſſiſe, notwithſtanding the 
Allegation made of the King's Grant. 


And 


Writ of Proceeding unto Tudgment. 


D And there are divers Writs in the Regiſter directed unto Juſtices of Aſſiſe, 
that they do not proceed in the Aſſiſe againſt the Defendant while he is in the 
Service of the Lord the King in the War, but to continue them; but theſe 
Writs are made by Virtue of an Act of Parliament made for that Time, as it 
ſcemeth. But if the King certify by his Writ unto the Juſtices, that the Lands 
are in his Cuſtody, by Reaſon of Nonage of any Heir, or by-an Inquiſition 
taken and returned in the Chancery, commanding that they do not proceed, 

the King not conſulted with; then it ſeemeth that the Juſtices ought to ſtay 
for the Time, although there is not any Office found nor returned ; for they 
are bound to give Credit to the King's Certificate, although chat it be not 
true, Sc. And in Attaint for the Plaintiff, if he be in War in the King's 
Service, he may have a Writ directed to the Judges of the Common Pleas, 
to continue the Attaint, and to adjourn it to a certain Day, &c. 

E And in Aſſiſe of Novel Dif. if the King ſend his Writ to the Juſtices, re- 


citing that the Defendant holdeth the Land of the King by Gift by his 


Charter, for Life, commanding them that they do not proceed, the King not 
conſulted : Now although the Tenant will not plead the ſame, it ſeemeth, 
that by that Writ the Juſtices ought to ſtay their Proceeding. So if the King 


_ recite in the Writ, the Tenant is in his Service in War beyond the Seas, or 
in Scotland, and that he holdeth for Life by the King's Charter of the King's 


Gift, commanding them not to proceed, the King not conſulted, but to con- 
tinue the Aſſiſe until a certain Day, there, it ſeemeth, they ſhall ſtay their 
Proceedings; for the Tenant cannot plead it, Sc. For if the Eſcheator will 
ſay, that he hath ſeized the Lands into the King's Hands in an Aſſiſe brought 
by any Perſon, in that Caſe the Court ſhall ſurceaſe, a fortiori by the King's 
Certificate; and divers ſuch Writs are in the Regiſter, Sc. 

In Aſſiſe of Lands and Tenements, the Defendant pleads two or three 
Records in Bar to divers Parcels of the Land which are in the Treaſury, and 
the Plaintiff denieth thoſe Records, the Defendant ought for to remove thoſe 
Records out of the Treaſury by a Certiorari directed unto the Treaſurer and 


Chamberlains of the Exchequer. And if he ſue forth ſuch a Certiorari to the 


Treaſurer and Chamberlains, and they certify ſome of the Records in the 
Chancery to the King, and moreover certify, that there are other Rolls of the 
{ame Juſtices, of which they have not yet made full Search: Upon that Cer- 
tificate made by the Treaſurer and Chamberlains in the Chancery, the King 
ſhall ſend his Writ unto the Juſtices, commanding them to continue that Aſ- 
ſiſe, until the next Afﬀifes, that full Search may be made of thoſe Records, 
ſo that the Tenant loſe not his Lands for Failure of the Records; and ſuch 


Writ is in the Regiſter. 
G — Man ſue an Aſſiſe before the Juſtices of Aſſiſe, and the Tenant 


plead Baſtardy in the Plaintiff, upon which a Writ is awarded to the Biſhop 


to certify at the next Aſſiſes; and before the next Aſſiſes the King maketh 
new Juſtices, and the antient Juſtices do certify the Record of Ae unto the 
Treaſury, the Plaintiff ought for to. ſue a Certiorari to remove the Record 
out of the Treaſury into the Chancery by a Writ to the Treaſurer and Cham- 


berlains, and upon that Record ſent into the Chancery, he mall have a Writ 


Aziz. | of 
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Writ de Quod ei deforceat. 
of Mittimus ſent unto the Juſtices reciting the Matter; and in the End of the 
Writ ſhall be this Clauſe: _ 
That what is juſt may be done to the Parties aforeſaid in the ſaid Miſe, we ſend 
to you the Record and Proceſs of the Plea aforeſaid under the Foot of our Seal, 


which for certain Reaſons wwe cauſed to be removed before us in our Chancery, 


commanding you, that having inſpected them, and alſo the Certificate of the ſaid 


Biſhop hereupon ſent before yeu, as it is ſaid, and having received of the Sheriff 


of the County aforeſaid the original Writ thereof, which remains in his Pixocr, as 


appears do us by the Inſpection of the ſame Record and Proceſs, you proceed again 


in the ſame Aſſiſe, according to the Tenor of the Writ and Plea aforeſaid, and 19 


do to the ſaid Parties that which of Right and according to the Lato and Crſicm 


of the Realm ought to be done; and ve command the ſame Sheriff, that he deliver 
to you the ſaid Writ at your next Seſſion in the County aforeſaid. Witneſs, &c. 
And if a Man ſue an Aſſiſe before Juſtices againſt one Tenant, and in the 
ſame Aſſiſe he name the Mayor and Commonalty of any Town as Diſſeiſors, 
or Bailiffs of any Liberty as Diſſeiſors, unto the End that they may not have 
Conuſance of the Plea: Or that they ſhall not make the Panel; now he ma 


A 


ſue a ſpecial Writ in the Nature of an Audita Querela directed unto the Juſtices 
of Aſſiſe to enquire of the Matter, and to do Right unto the Parties, and if 
it be found, it ſhall abate the Aſſiſe. Vide Statute 9 H. 4. cap. 5. and fee the 


like Statute made for the Sheriff, Anno 11 H. 6. cap. 2. 


But the Sheriff or Bailiff ought to ſhew the Matter unto the Court and pray 


that it be enquired of, &c. 


Writ de Quod ei deforceat. 


HE Writ of Qued ei deforceat lieth, where Tenant in Tail, or Tenant 

in Dower or by the Curteſy, or for Term of Life, loſe their Lands by 
(a) Default in a Precipe quod reddat brought againſt them ; then they have 
not any other Remedy, if they were ſummoned according to the Law, Sc. 
but this Writ of Quod ei deforceat : And this Writ is given by the Statute of 
Weſtm. 2. cap. 4. and the Writ 1s mentioned in the Statute; and the Form is 
ſuch : 


The King to the Sheriff, &c. Command A. that, &c. he render to B. who was 
the Wife of C. one Meſſuage with the Appurtenances in N. which ſhe claims to 


be her reaſonable Dower; or thus, which ſhe claims to be of her reaſonable Dower, 
and that he the ſaid A. unjuſtly deforceth her, as fhe ſays, &c. 


(4) And if the Tenant in Frankmarriage bring the Writ, then the Writ is, D 


(a) And yet the Writ or Count do not ſuppoſe (8) And it is good, without ſhewing of whoſe 
any Recovery, 18 H. 6. 25. on loſing by De- Gift in the Count. 29 Ed. 3. 47. 30 Ed. 3. 31. 
fault in a Ceſavit, 8 R. 2. Brief 931, 6 H.42. © | : 


That 
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That juſtly, &c. he render to B. one Meſſuage with the Appurtenances, which 
de claims to be her Right and Marriage, and that he the ſaid A. unjuſtly defor- 


ceth her, &c. 


And if he be Tenant in Tail, then the Writ is, 

That he render, &c. hich he claims to held to him and bis Heirs of his Body 
iſſuing, and the aforeſaid A. unjuſtly deforceth him. 

And for Tenant for Life the Writ 1s, 

IWhich he claims to hold for the Term of bis Life: Or for Tenant by Curteſy, 


Which be claims to hold by the Law of England. 


And the Regiſter is, That this Writ for Tenant by the Curtely is by Equity 
of the Statute. But if the Tenant in Tail, or ſuch other Tenant who hath a 


particular Eſtate, loſe by Default where he is not ſummoned, Sc. then he 


E 


may have a Writ of Diſceit, or a Q#od ei deforceat, as he pleaſeth. . 

(a) If a Man loſe by Default in an Action of Waſte ſued forth againſt 
him, he ſhall not have a Qued ei deforceat tor the Verdict which found the 
Waſte. | 8 

And if a Man loſe any Land by Default in a Writ of Right in a Court 2 H. 4. 2. 
Baron, he may remove that Record into the Common Pleas, and then have a Hankford, 
Quod ei deforceat upon that Record; and ſo he ſhall have the Quod ei deforceat, conta. 
although he do not remove the Record; but then it ſeemeth, that the Sued 7 = 7. a 
ei deforceat ſhall be ſued in the Common Pleas or in the Court Baron where , £5 4 1. 


| 2 Ed. 4. 11. 
he loſeth the Land, as he pleaſeth; tamen quære. 10 Ed. . 21. 


() And the Quod ei deforceat lieth againſt a Stranger to the Recovery; if a 10H. 4-7. ac. 


Man recover by Default, and maketh a Feoffment, the Quod ei deforceat ſhall 41 Ed. 3. 5. 


be brought againſt the Feoffee. 


And if a Woman loſe by Default, and taketh Huſband, ſhe and her Huſ- 46d. 3. pl. c. 
band ſhall have the Quod ei deforceat : But if Tenant in Tail loſeth by Default 41 Ed. 3. 30. 
and dieth, his Heir ſhall not have the Quod ei deforceat, but a Formedon; for 


that is his Writ of Right. 


Where a Woman hath Dower aſſigned her in the Chancery for the Nonage 41 Ed. 3. 30. 
of the Heir, who is in Ward to the King; and afterwards the Heir at full 
Age ſueth a Scire facias in the Chancery againſt the Wife to avoid that En- 


dowment, and recovereth in that Scire facias by Default of the Wife: Now 


the Wife ſhall have a Qued ei deforceat in the Common Pleas upon that Re- 
covery. Bo ad 
And ſo if a Man recover in the King's Bench any Land by Default, upon 41 Ed. 3. 30. 


a dcire facias ſued out of any Record which is there, the Tenant who loſt by 
Default ſhall have his Qued ei deforceat, and ſhall fue the ſame in the Common 


Pleas. 


4) So in Waſte. 3 H. 6. 29. per Rolf contra. ments were loſt by Default. 2 Ed. 4. 11. 10 Ed. 
Co. Lit. 355. b. 1 And. 271. 3 Cro. 263. [See 4. 2. 10H.7.9. 6 H. 4. 3. 

44 EA z. 42. 2 H.. 21. 21 H. 6. 56. (%) See 44 Ed. 3. 43. accordant, but it is 
Note; On a Recovery by Default in a Court doubted, 11 Ed. 3. and 16 Ed. 3. For by Pul- 
3aron, a Qud ei deforceat lies in the King's ton, if the Feoffor recovers in a Writ of Right, 
Court; and therefore it is no Ifluc to ſay Nl ziel the Feoffee cannot tender Suit and deraigne, fc. 

Record ne Recovery, for that it appears the Tene- 


If 
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46 Ed. 3. 21: 


Him in that Caſe. 


{ 150. |] 
Old N. B. 15 5 
contr. 

10 Ed. 4. 2. 
contra. 


aliquis amiſiſſet terram fuam per defaltam, non habeat aliud recuperare quam per 
breve de recto: And there it doth not ſay, per defaltam ſuam, but only by De- 


_ eorum defalta eis ita præjudicialis, &c. And by that it ſeemeth that the Te- 


and afterwards loſeth by Default; now if the Tenant loſe by the Default of 


11 Ed. 4. 11. 


Tenant loſeth by Default of the Vouchee, it is to ſee whether the Tenant ſhall 


Vouchee, ſo as he ſhall have Recompence. But if the Vouchee doth not ap- 


Mrit de Quod ei deforceat. 


If two Coparceners Tenants in Tail loſe their Land by Default, they ſhall FI 
join in a Quod ei deforceat, and yet the Default of the one is not the Default 
of the other. M. 46 Ed. 3. 

And in a Precipe quod reddat, if the Tenant for Life or in Tail appear, and 1 
after depart in Deſpite of the Court, he ſhall loſe his Land, and yet he ſhall 
have a Quod ei deforceat, for that Recovery is by his Default, becauſe he did 
not appear when he was demand! 

And if Tenant in Tail, or Tenant for Life, after the Miſe Joined in a Writ 
oi Right depart in Deſpite of the Court, he loſeth his Land, and there he 
ſhall not have a Quod ei deforceat, becauſe Judgment final ſhall be given againſt 


(a) If the Huſband and Wife be ic: ſed of Land in the Right of the Wife, A 
for the Life of the Wife, and they loic the Land in a Precipe quod reddat by 
Default, yet they ſhall have a Quod ei de eat, Sc. 

And if Tenant for Life loſeth his Land in a Cef. brought againſt _ by 
Default, yet he ſhall have a Qed ei deforceat by the Statute of Jef. 2. 
Ed. 3. & M. ꝙ Ed. 3 

And if Tenant by Receipt upon the Default of Tenant for Life appeareth, B 
and is received, and pleadeth, and afterwards loſeth by (5) Action tried: Yet 
che Tenant for Life (all have a Quod ei deforceat, for the Judgment is given 
againſt him by his Default. 

"And if the Tenant vouch, and the Vouchee will not appear, for which the 


have a Quod ei deforcen! ; for he loſeth the Land by the Default, although it 
be not his own Default, ior the Statute is, Et cum temporibus retroa@tis cum 


fault. But after in the Statute, it ſaith, Proviſum fit, quod de catero non ſit 
nant ought to make Default. But it ſeemeth that the Default of the Vouchee, 


is the Default of the Tenant, and ſo Default in both: Quere of that. But if 
the Tenant vouch, and the Vouchee appeareth and entreth into the Warranty, 


the Vouchee, he ſhall not have a Quo ei deforceat, becauſe he ſhall have Judg- 
ment to recover over in Value againſt the Vouchee, by the Default of the 


pear, but maketh Default, then he ſhall loſe the Land by the Default of the 
Vouchee; but that is not the Default of the Tenant, and therefore RQuere of 
that Caſe. 
And if the Huſband and Wife loſe by Default the Land of the Wife, which C 
ſhe holdeth for Term of Life, if the Huſband dieth, ſhe ſhall not have a 
uod ei deforceat, but a Cui in vita, for it is a Demiſe made by the Huſband. 


And when he a Sa the * ei deforceat, he counteth that he was ſeiſed of 


(a) 4 Ed. 3. pl. 5. contra. 5 Bd. 3. pl. 16. (2) See 33 Ed. 3. Quod ei deforceat 17. 8 H. 
26. 8 KR. 2. Brief 931. 4. 5. 33 Ed. 3. Avouty 255. 10 H. 7. 14 ct 
29. Nat. B. 154. 


t he 


D 


Mrit de Attornato faciendo vel recipiendo. 367 


the Land in his Demeſne, as of Freehold, or in his Demeſne in Tail, without S. 48 Ed 3. 8: 
ſhewing of whoſe Leaſe or Gift he was (fed; and he ought to alledge Eſplees . * Ed. 4. 
in himſelf, Sc. and then the Detendant ought to deny the Right of the De- Tis N W 
mandant, Sc. and ſhew, how that another Time he recovered the Land in the Qued 
againſt the Demandant by Formedon or other Action, and ſhall ſay in the End ei deforcear 
of his Plea, That He is ready to maintain his Right and Title aforeſaid by the Gift g may plead any 
aforeſaid, &c. wherefore he prays Judgment, &c. And then the Demandant in fg 
the Quod ei deforceat ſhall traverſe that Title, or may ſhew Matter to bar that then the De- 


Title, Sc. but he ſhall not make Defence, and then plead in Bar, as he ſhall mandant can- 


do 1 in the Formedon, Sc. not vouch by 
the Statute of 


Weſt. 2. cap. 4. But if he make his Bar by the firſt Recovery, then he may. 33 H. 6. 46. quod nota. 


Writ de Attornato faciendo vel recipiendo. 


HE Writ de Attornato faciendo or recipiendo lieth, where a Man ought to 

do Suit at the County, or at the Hundred, or Wapentake, or other 

Court, and he would make Attorney for him to appear at the ſame Court, 
Sc. And if he be in Doubt whether the Sheriff will admit ſuch a Man for Vide ant. 25 

his Attorney which he maketh; then he who would make ſuch Attorney may 


ſue that Writ directed unto the Sheriff or Bailiff of the Hundred, command- 


ing them to receive ſuch a Man to be Attorney for him to appear, &c. and 
the Writ is ſuch : 

The King to the Sheriff, &c. Becauſe it 1s provided by the Common Gm of 
our Realm, that every free Man who owes Suit at the County, Tithing, Hundred, 
WWapentake, may freely make his Attorney to do his Suit for him; We command 
you, that the Attorney whom S. ſhall make in his ſtead to do Suit far him at your 
County aforeſaid, your Tithing of A. and B. Hundred of C. and D. your Wapen- 
take of E. and F. you receive in the Place of the ſaid 8. for this Purpoſe witb- 
out Difficulty. Witneſs, &c. 

Otherwiſe unto the Bailiff of a Hindred, thus : 

The King to his Bailiffs of the Hundred of ſeven Hundreds of Cobham and 


Bray, greeting: Becauſe it is provided by the Common Council of our Realm, &. 


who .owes Suit to the Hundred may freely, &c. We command you, that the At- 
torney, &c. at the aforeſaid Hundred of ſeven Hundreds of Cobham and Bray, 
you receive in his ſtead, &c. 

Otherwiſe unto the Bailiffs of aber Lord: 

The King io the Bailiffs of A. of I. greeting : Whereas by the Common Council, 
&c. who owes Suit to the Court of the ſaid Lord may, &c. We command yor, 
&c. at the Court of your ſaid Lord of I. you receive in the Place of him the ſaid 
S. for this Purpoſe without Difficully. Witneſs, &c. 

And by that it appeareth, that the Tenant may make Attorney by his Let- 
ters Patent to do Suit at the Court of his Lord. And if the Tenant by his 
Letters Patent under his Seal make Attorney for him to do Suit for him at the 
L. Court, or at the Hundred, and the Bailiffs will not admit of him, Sc. then 
he ſhall have a Writ unto them in this Form: 


3 The 
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[ 157. 1 


Ne it de Attornato faciendo vel recipiendo. 


7he King to the Bailiffs of the Dean and Chapter of the Church of the Bleſſed 
Mary of Lincoln of C. or of the Hundred of S. greeting: Becauſe, &c. (as be- 
fore, until) Ve command you, that the Attorney whom S. ſhall make to be his At- 
torney by his Letters Patent in his Place to do Suit for him at the Court of the ſaid 
Dean and Chapter of C. or at the Ilundred of the ſaid Dean and Chapter of C. 


you receive in the Place of him the ſaid S. for this Purpoſe withont Difficulty, for 


this Time, of our eſpecial Favour, &c. 

And for the Guardian there is another Writ, thus: | 

The King, &c. We command you, that the Attor ney whom S. Guardian of the 
Land and Heir of R. will make to be his Attorney in his Place to do Suit for bini 
in the Name of the ſaid Heir, &c. you receive in the Place of him the ts Guar- 
dian for this Purpoſe without Difficulty, &c. 

Or thus to the Bailiffs of the King: 

The King 10 his Bailiffs of the Honour of Peverel in the County of N. greeting: 
Becauſe, &c. We command you, that the Attorney whom S. ſhall make in his Place 
to do Suit for him at our Court of the Honour aforeſaid in the County aforefaid, 


you receive in the Place of him the ſaid S. &c. 


And if the Lord of any Tenant be in Ward to the King for the Nonage of KA 
his Heir, becauſe he holdeth other Lands of him in Capite, Sc. and his other 
Lords will diſtrain for Suit during the Time the Lands are in the King's Hand 
or in the Hands of his Committees, then the King or his Committees ſhall 


have a ſpecial Writ unto the Bailiffs of the other Lords, that they do not 


diſtrain the Heir, nor in the Lands, Sc. during the Time that he is in the 
King's Hands, or in the Hands of his Committee; and if he have diſtrained 
them, that they deliver back the Diſtreſs again; and that Writ appeareth in 
the Regiſter. 

And if the King hath any Lands or m in Ward during the Nonage 
of an Infant, and the King in Chancery aſſigns Dower unto the Wife of the 
Huſband who was Father to the Ward, of Lands holden of other Lordſhips; 
now if the other Lords will diſtrain the Tenant in Dower for Suit at their 
Court during the Time the Lands are in the King's Hands, the Wite ſhall 
have a Writ unto the Bailiffs of the other Lords, commanding them that 
they do not diſtrain her. And recite in the Writ all the ſpecial Matter; and 
if they have taken any Diſtreſs, that they deliver it back again. 

If a Man make an Attorney to do Suit for him at the County or Hundred 
or other Court, and the Bailiffs will not admit him for his Attorney; or if the 
Bailiffs do admit him for Attorney, and afterwards diſcharge him after the 


| Year; ſuppoſing that he ought not to continue Attorney for the Party above 


one Lear; or for any other unreaſonable Caule they diſcharge him to be At- 
torney for the Party; then the Party may have a ſpecial Writ directed unto 
the Bailiffs, Sc. commanding them that they receive him for his Attorney; 
and thereupon he may have an Alias and a Pluries and an Attachment againſt 
them returnable in the Common Pleas, or in the King's Bench, if they will 
not admit him for his Attorney, or return Cauſe upon the Pluries, which ſhall 
be allowable, wherefore they do not admit him; and the Form of the Writ is 


ſuch: 


Toe 


Writ de Attornato faciendo vel reci piendo. 


The King to the Bailiffs of A. of the Hundred of B. greeting: It is fſhewed uno 
5 on the Behalf of C. that whereas by our Writ he made his Attorney to do Suit 


. for him at the aforeſaid Hundred of your Lord of B. in the ſame Hundred before 


you, and the ſame Attorney by the ſame Writ being admitted for this Purpoſe, hath 
hitherto done that Suit, as the Cuſtom is in our Realm, you of your own Preſump- 
tion voluntarily inſinuating, and pretending Cauſe that the Power of ſuch Attorney 
ought not to continue above one Year, do not permit him the the ſaid C. to do his 
Suit by his Attorney aforeſaid, to the great Damage and Grievance of him the 


ſaid C. at which we very much wonder and are moved: And becauſe the Virtue of 


our Writs for making ſuch Attorneys is not limited, neither is the Term limited to 
the Perſons who are required for this Purpoſe; We being willing to apply a Remedy 


Heoereu pon, that the ſaid C. or others may not be unduly vexed or aggrieved by the 


| 2 


Cauſe aforeſaid, command you, firmly enjoining that for the future deſiſting from 
bringing ſuch voluntary and undue Vexations and Grievances to the ſaid C. or to 
ethers for the ſaid Cauſe, you permit him the ſaid C. to do his Suit aforeſaid, by 
his ſaid Attorney without any Difficulty whatſoever, according to the Tenor of our 


former Writ to you thereupon directed. And ſo behave yourſelves in this Matter, 


that the aforeſaid C. by the Cauſe aforeſaid be not put in Default, nor be loſing in 
any Thing, and that we may be no more ſolicited hereupon, whereby we ought to 
put our Hand to this in another Manner. Witneſs, &c. 5 | 

Note, That the Party may make Attorney by the King's Writ directed unto 
the Bailiffs, commanding them for to receive ſuch Perſon for his Attorney. 
Or he may have a Writ out of the Chancery directed unto the Bailiffs, or 
Sheriff, to receive any ſuch Perſon for his /\ ttorney, that he will preſent unto 
the ſaid Bailiffs or Sheriffs to be his Attorney to do his Suit; or he may make 
Attorney by Letters Patent directed unto the Bailiffs without ſuing forth any 
ſuch Writ. COD 1 

And if a Man ſue forth a Writ directed unto the Bailiffs to admit one for 


Attorney to do his Suit for him, and the Bailiffs refuſe to admit him; now 


the Party who ſued forth the Writ ſhall have an Attachment againſt the Bail- 


iffs for that Refuſal, without ſuing forth an Alias or a Pluries directed unto 


them. = 5 

And ſo the ſame Law is, if the Tenant by his Letters Patent maketh one 
Attorney to do his Suit for him, and the Sheriff or Bailiff of the Court doth 
refuſe to admit him for his Attorney: Upon that Refuſal, the Party ſhall have 
an Attrchment againſt the Bailiff, Sc. although he hath not ſued forth any 
Writ directed to him before, becauſe they do againſt the Statute, which re- 
quireth, that they admit him for Attorney whom the Tenant will make to be 
his Attorney. 


D And he ſhall have the like Writ againſt the Bailiffs of apy other Lord, who 


refuſe to admit an Attorney to do Suit for the Tenant in any Court-Baron, 
and that Writ appeareth in the Regiſter. 


B b-b | TD Writ 
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[ 158. ] Mrit pro Exoneratione Sectæ ad Curiam Com' vel Baron. 


THIS Writ lieth where the Tenant holdeth his Land to do Suit at the A 
County-Court, Hundred, or other Court-Baron, or Wapentake or Leet, 
and he who ought to do the Suit is in Ward unto the King, or his Commit- 
tee, and the Lord of whom he holdeth by ſuch Service, will diſtrain him to 
do his Suit at his Court during the Time he is in Ward unto the King or his 
Committee; his Guardian ſhall ſue this Writ unto the Sheriff, or Bailiffs of 
the Court, that they do not diſtrain him, &c. to do Suit during the Term he 
is in Ward to the King or his Committee; and the Form of the Writ is ſuch: 
To the Bailiffs of A. of I. greeting: Whereas according to the Law, &c. we 
ought not to do Suit at the Court of any Perſon by reaſon of any Lands and Tene- 
ments whatſoever being in ow Hand or in our Ward, and thoſe Perſons to whom we 
have committed ſuch Wardſbip ought to bold thoſe Wardſhips during the Cuſtody as 
freely and quietly from all Suit, as if we kept them in our own Hand; We command 
you, that by reaſon of the Lands and Tenements of 1. deceaſed, which he held of us 
in Chief, and which are in the Cuſtody of him the ſaid R. of our Grant, you do not 
diſtrain or cauſe him to be diſtrained to do Suit at the ſaid Court of your Lord of I. 
during the Cuſtody aforeſaid, and the Diſtreſs, if any, &c. MB oo ro he 
And the like Writ ſhall be for Tenant in Dower, where ſhe is endowed in B 
the Chancery of Lands which are in Ward to. the King, which Lands are 
holden of other Lords; now if the other Lords will diſtrain the Tenant in 
Dower to do Suit for thoſe Lands which ſhe holdeth in Dower, ſhe ſhall 
have a Writ to diſcharge her, which is ſuch: De 
The King to the Bailiffs of A. of B. greeting: Whereas according to the Law, 
&c. (as above, until) or in our Ward, and Women holding Lands or Tenements in 
Dower of ſuch Wardſhips ought to hold them as freely and quit from all Suit during 
theſe Wardſbips, as if we kept the ſaid Lands and Tenements in our own Hand; 
Me command you, that you do not diſtrain M. and R. his Wife, by reaſon of the 
Lands and Tenements which were H.'s in F. which be held of us in Chief, and 
which the ſaid R. and M. hold in Dower of bim the ſaid R. of the Gift of tbe 
aforeſaid H. her former Huſhand, and of the Inheritance of the Son and Heir of A. 
within Age being in our Wardſhip, to do Suit at the Court aforeſaid of aur Lord, 
during our Wardſbip aboveſaid, and the Diſtreſs, ; cc. ” 
And if the Heir be in Ward of the King and alſo his Lands, and after- 
wards the Tenants Paravail who hold of the Heir are diſtrained by other 
Lords, of whom the Heir holds his Lands, to do Suit urito the Lord's Court, 
thoſe Tenants ſhall have a Writ directed unto the Lord's Bailiff to diſcharge 
them of the Suit; and the Writ is ſuch: _ 8 | 
The King to the Sheriff of Nottinghamſhire, greeting: Whereas according to the 
Law and Cuſtom of our Realm no Perſon who holds of Heirs being within Age and 
in our Cuſtody, is bound to do Suit at the County, Hundred, Wapentake, or other 
Court, for Lands and Tenements of thoſe Heirs being in our Hand, during the Cu- 
ftody aforeſaid, We command you, that you diſtrain not or cauſe to be diſtrained 
the Tenants of the Abby of Derley of certain Lands and Tenements of Roger, the 
Sen and Heir of Roger Bellers deceaſed, in Chilwell, (which he beld in Chief of 
Lord Richard lately King of England, becauſe the Lands and Tenements of the 
ſane Heir in the ſaid Town are in our Hand by reaſon of his Minority) to do Suit 
at the Wapentake of B. during the Cuſtody aforeſaid. 
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Writ pro Exoneratione Sectæ ad, &c. 


And if the Heir and his Lands be in the King's Ward, for Lands holden 
of the King in Capite, and afterwards the other Lords, of whom the Heir 
holdeth Parcel of his Lands, will diſtrain for any Service or Rent to them 
due, then the King or his Committee may ſue a Writ for them to ſurceaſe 


from ſuch Diſtreſs ; and the Writ is ſuch : 


is made by the Abbot of W. 
held of us in Chief) being within Age and in our Cuſtody, for Homage, Fealty and 
other Services to be done by 


The King to the Bailiffs, &c. Whereas Heirs being within Age and in our Ward 


(a) ought not, nor are bound to do any Services during thoſe Wardſhips, according 
to the Law and Cuſtom of our Realm ; Wie command you, that the Diſtreſs which 
upon the Tenant of the Heir of William of W. (who 


the ſaid Heir to the ſaid Lord, you do wholly 2 
during tbe Cuſtody aforeſaid, and the Diſtreſs, if any, &c. 


And alſo the Tenant in Dower ſhall have ſuch Writ, if the Bailiff of other 


Lords will diſtrain her, for the Relief of the Heir, or other Services, during 


D 


the Time that the Heir's Lands are in the King's Cuſtody, or in the Cuſtody 
of his Committee. And it ſeemeth, that he may ſue this Writ directed unto 
the Lord himſelf, as well as to the Bailiffs, or unto them both. 

Note, That if a Man holdeth of another to do Suit to his Mill, Sc. if he 
do not the Suit, he ſhall have a Seca ad Molendinum againſt him, and by the 


| ſame Reafon, if a Man hold of another Lord to do Suit at his Court in the 


Manor of D. if he do not the Suit, the Lord may have a Writ of Sega ad 
Curiam ſuam faciend as well as the other Writ. But yet there is no ſuch Writ 
in the Regiſter, becauſe he may diſtrain (2) for that Suit, and ſhall not have 
any other Profit, but only Appearance in his Court. But in the other Caſe 
de Setta ad Molendinum, he ſhall have other Profits by the Suit, the Toll of 
the Grain he ſhall grind there, and for that Profit it ſeemeth the Action of 
Selta ad Molendinum was given, and for the Suit of the Court but only a Di- 


ſtreſs ; tamen quære. 


A 


If the King have Lands by Forfeiture or Eſcheat, and leaſeth them for v. 31H. 8. 25. 


139. 


Life, at Will, or in Tail, and "if the Lord of (c) whom the Lands are holden 33 H. 6. 7. 


will diſtrain the King's Committee or Leſſee for Suit or other Services, he 


| ſhall have a ſpecial Writ unto the Lord's Bailiff to ſurceaſe, &c. 


And if Lands deſcend unto divers Coparceners, for which one Suit ſhall 
be done at the Lord's Court, if Parcel of thoſe Lands come into the King's 


Hands, then he ſhall have a ſpecial Writ to diſcharge him of the Suit (4) tor 
the Time ey ſhall be in the King 8 Hands; Which ſhall be ſuch : 


(a) Mee, All the Services are gone during (5) See 6 K 3. Voucher 273. 
the King's Seiſin; for the meſne Seigniories are dredum brought, gue facers Debet & Solet. 


Seca ad Hun- 


ſuſpended by the King's Seifin, who is Lord 


Paramount, Brack. lib. 1. fol. 87. but it ſeems 
that the Rent (remains) although the Diſtreſs be 


ſuſpended; but the Lords muſt ſue to the King 
by Petition, for the Surpluſage above that which 
they are charged to the King, to be recovered. 
24 Ed. 3. 24. 39 Af. 5. 13 H. 7. 15. per Keb. 


Where he may diſtiain at full Age of the Infant, 
ard after Livery ſued, for all the Arrears, above 
that for which they were charged to the 1 
1 Prerog. 9. 39 Ed. 3. Relief 1. 


() And Note; If the King has a Tenancy by 


Forfeiture or Purchaſe, if he does by Covin 
alien them to hold of himſelf, the Lord may ſue 


by Petition, and have a Scire facias againſt the 


Patentee to repeal the Patent, and to reſeiſe the 
Land, and then it ſhall be granted, Tenend' de 
Capital Domino, 20 Af. 124. 46 Ed. 3. Peli. 
tion 19. 17 Ed. 3. 59. but _ is intended of 
an Alienation in Fee. 3 Ed. 3 

(4) Quære, If A. holds 1 charged with 
Suit to the Hundred by Preſcription, and en- 
feoffs the King of Parcel, if all che Suit is gone. 


B b b 2 The 


Stamf. 38. H, 
3 Ed. 3. 10. 
. 6. 


Fre n 
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Writ pro Exoneratione Sectæ ad 


i The King to the Sheriff, &c. greeting: Whereas it is provided by the Common 
Council of our Realm, that if any Inheritance from which only one Suit is due to 
ſeveral Heirs, &c. or devolves to others by Sale, &c. then only one, &c. hath 
been accuſtomed to be done, and a certain Inheritance (which was H. s of B. of 
the Barony of B. from which ſaid Barony only one Suit is due to your ſaid Court) 
ts devolved by Sale, as we underſtand, to our beloved and faithful W. of H. and I. 
Son and Heir of R. of S. being within Age and in the Cuſtody of our beloved and 


faithful R. of N. by our Commiſſion. And we, according to the Law and Cuſtom, 


&c. ought not to do any Suit by reaſon of Lands and Tenements being in our Hand 
and in our Ward, and theſe to whom we have committed ſuch Waraſhips ought to 
hold them as freely, and quit from all Suit, as if we kept the ſame in our own 
Fland ; We command you, if it be ſo, that then you do not diſtrain the ſaid W. 
of H. to do Suit at your County aforeſaid for the Lands and Tenements of the ſaid 
Barony during the Wardjhip of the ſaid Heir abovementioned, &c. 

And if the Wife be Tenant in Dower of any Land, ſhe ſhall not be di- 


ſtrained to do Suit for that Land which ſhe holdeth in Dower, if the Heir 


have ſufficient Land in the ſame County to be diſtrained for the ſame. And 


if ſhe be diſtrained, then ſhe ſhall have ſuch Writ : 


The King to the Bailiff of the Hundred of N. greeting, &c. Whereas according B 


to the Law and Cuſtom of our Realm Women, Tenants in Dower, ought not to do 


Suit at the Hundred or the Court of any Perſon for their Lands and Tenements 
which they hold in Dower ; We command you, that you do not diſtrain A. who 
was the Wife of B. to do Suit at the Hundred aforeſaid for the Lands and Tene- 


_ ments which ſhe holds in Dower, and the free Tenement which was her ſaid former 


Plowd. Com. 


2240. acc. 


45 Ed. 3. 23. 
Dyer 240. b. 
St. Marl, c. 9. 


Huſband's, contrary to the Law and Cuſtom of our Realm, ſo long as the Heir of 
the aforeſaid B. hath other Lands and Tenements in your Bailiwick, whereby he 
may be diſtrained to do the Suit for the Dower aforeſaid, and the Diſtreſs, if any, 
fall be made, &c. that you cauſe it to be delivered without Delay, &c. 


And if Lands deſcend to many Coparceners, whereof one Suit ought to be C 


done for the whole Land; now if the Land be holden of the King, then all 
the Coparceners ought to do the Suit as well after Partition as before : But if 
the Land be holden of another Lord, then that Coparcener or his Feoffee, 
who hath the Part of the eldeſt Siſter, ſhall only do the Suit; and if the 
Lord will diſtrain the other Coparceners, then they ſhall have a Writ againſt 
him, directed to him or his Bailiffs, to diſcharge them of that Suit, and Di- 
ſtreſs taken, Sc. and the Writ ſhall be ſuch: 

Toe King to C. or to the Bailiffs of C. greeting, &c. Whereas by the Cams | 
Council, &c. it is provided, that if any Inheritance, from whence one Suit only is 
owed, devolves to ſeveral Heirs, Coparceners of the ſame Inheritance, or otherwiſe 
by Sale or other Manner, only one Suit is to be done for that Inheritance, as before 
hath been accuſtomed to be done, and a certain Inheritance which was A.'s in N. 
(fer which one Suit only was due to your Court of I. or to the Court aforeſaid of 
your Ford of 1.) is devolved to A. B. and C. Cobeirs and Parceners of the Inhe- 
ritance aforeſaid, as we have received Information: We command you (or ye) that 
yon (er ye) do not diſtrain the aforeſaid A. B. and C. ſeverally to do divers Suits 
for their Portions of the ſaid Inheritance at your Court of I. or at the Court afore- 
ſaid of yeur Lord of 1. contrary to the Form of the Proviſion + Ah aud the 
Diſtreſs, if am, &c. | | 3 

nd 


Curiam Com. vel Baron. 


D And if the Tenant infeoff divers Perſons of Lands, for which one Suit 


ought to be done, if one of the Feoffees do the Suit, Cc. if the other Feoffees 
are diſtrained to do Suit for that Land, they ſhall have ſuch Writ, which Writ 
is in the Regiſter, and that Writ is given by the Statute of Marlebridge, 
ca (a). 

AR ſo if the Heirs or Feoffezs ſhall do the Suit at the County, Hundred 
or Wapentake ; if one do the Suit, all of them are diſcharged ; and if they 
be diſtrained, they ſhall have that Writ. 

And ſo it one Coparcener maketh a Feoffment of his Part, or a Man be 
Tenant by the Curteſy of one Part of the Land, (5) yet one Suit ſhall be 
only done by one Coparcener, by him who hath the eldeſt Part. And if they 
be joint Feoffees, then by one of them, as they can agree amongſt them- 
ſelves, Fc. And it he ſue ſuch Writ, and he be diſtrained, then he ſhalt 


have an Attachment againſt the Lord, or the Bailiffs to whom the firſt was 


directed, to anſwer that Contempt, in which Writ he ſhall recover his Da- 
mages, &c. 


E Burt if there be two Coparceners of Land, for which one Suit ought to be 
done, and the eldeſt Siſter will not do the Suit at the Lord's Court; then 
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Perk. 130. 


Poſt. 162. D. 


24 Ed. 3. 34 


the Lord may diſtrain the other (e) Coparcener, as well as the eldeſt Coparce- 


ner, for that Suit, and if the Coparceners be diſtrained, then they ſhall have 


a Writ againſt the eldeſt Siſter to compel her to do the Suit; and the Writ. 


ſhall be ſuch: 
The King to the Sheriff, &c. FB. and C. fhall t= you ſecure, &c. then ſum- 
mon, &c. A. that ſhe be, &c. to ſhew wherefore, whereas by the Common Council, 


&c. that if any Inheritance, &c. (as above, until) hath been accuſtomed to be 
done, and that ſhe who hath the principal Part, &c. and a certain Inheritance, 


&c. (as above, until) 7s devolved to A. B. and C. Coheirs and Parceners of the 
Inheritance aforeſaid, as o have received Information, and the aforeſaid A. hath 
Part of that Inheritance; and the aforeſaid B. and C. are ready to contribute to 
do the Suit for their Portions, ſhe the ſaid A. refuſes to do that Suit for herſelf and 


the ſaid B. and C. at the Court aforeſaid, to the great Damage of them the ſaid* 
B. and C. and againſt the Form of the Tongs on aforeſaid, as it is ſaid: Aud 


hade there the Summoners, &c. 
(d) And if a Man have Lands in givers Places i in the County, and hath ſe- 
veral Leets, Sc. or Hundreds, and he is conſtrained to come unto the Leet 
| Or 


| (a) See Rogifler 176. accordant. 11 Fd. 3. 
Avoaury 10. by Stone and Thirn. contr. Parn. 
For Suit to the Hundred is not only in Reſpect 
of the Reſiance, as Suit to a Leet, c. is. Note 
Regifter 175. cum ſecundum legem & conſuctud', 

c. and ibid. 176. cum de communi concilio 
Regni, c. 
(s) See accordant 24 Ed 3. 73. yet contra of 
Jointenants. Po,. 162. D. See 2 Ed. 2. Avcaury 
179. If Lands deſcend to two Parceners, and 
the Elder does Homage, this diſcharges both ; 
and yet if the Elder alien, the Lord may diſtrain 
on the Younger for the Homage. 

(e) And ſhall make Avowry on her only, and 


not on both aſter a Partition by Feoffment, Sc. 
24 Ed. 3. 73. See 2 Ed. 2. Avowry 184. and 
ſee the Caſe, 24 Ed. 3. 34, 73. where the Eldeſt 


aliens her Part to one, and the Younger her Part 
to another, and the Avowry made on the Alienee 


of the Elder only for Suit, &'c. and ſo it may be 
on the Alienee of the Younger for other Suit; 


yet Suit made by one diſcharges both: And. 
note per Cur. he cannot avow on bo: h in Fee. 
after ſuch Severance. 

id) Note; A Thing preſentable in the Leet, 
ſhall not be redreſſed in the Torn, without a. 
ſpecial Preſcription, becauſe they are equal Juri{- 


dictions, though at firtt the whole Juriſdiction: 


Was 


C160. J 


18 H. 6. 13 
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or the Sheriff's Torn, where he is not dwelling or converſant, but is dwelling 


within the Precinct of any other Leet or Hundred, &c. then he ſhall have a 


Writ unto the Sheriff for diſcharging him from coming to the Sheriff's Torn, 


Hundred where he dwelleth ; and the Writ is ſuch: 3 
The King to the Sheriff of Worceſterſhire, greeting : Whereas it is provided by 
the Common Council of our Realm, that they who have Tenements in divers Hun- 
dreds have no Neceſſity to come to the Sheriff's Torn, except in the Bailiwick 
wherein they ſhall be dwelling ; We command you, that you diſtrain not S. to come 


or Hundred, or Leet, or other Place, than in the Leet or Precin& of the 


0 your Torn in our Hundred of I. contrary to the Form of the Proviſion aforeſaid, & c. 


And look the Statute of Marlebridge, cap. 10. by which it appeareth, that 
the Sheriff ought for to hold his Torn as he hath uſed in the Time of Richard 


the Firſt, and John, Kings of England. 


And by the Writs it ſeemeth, That he ſhall hold his Torns in every Hun- 
dred, Sc. And if the Sheriff diſtrain againſt that Statute any Man, then he 
may ſue that Writ upon the Statute, Cc. and if he do diſtrain him after; then 
he ſhall have Attachment againſt the Sheriff, &c. and the Writ is ſuch: 

The King to his Coroners in the County of Lincoln, greeting : If A. ſhall make 


you ſecure, &c. then put, &c. B. our Sheriff of the County aforeſaid, that be be, 


&c. to ſhew wherefore, whereas by. the Common. Council, &c. (as above, until) 
dwelling, he the ſaid B. or be the ſaid, Sheriff. hath diſtrained the aforeſaid A. to 
come to the Torn of him the ſaid Sheriff of our Hundred of I. contrary to the Form 
of the Proviſion aforeſaid, and againſt the Form. of our Mandate to him, before, 
thereupon directed, as it is ſaid: And have, &c. And in the mean time cauſe to 
be delivered the Beaſts of him the ſaid. A. taken on. that Occaſion. Witneſs, &c. 
And if a Man have Lands within the Precin& of ſeveral Leets, or in one 
County, and he dwelleth within the Precinct of one of them, and he is diſ- 
trained to come unto another Leet (a) where he dwelleth not, then he ſhall 
have ſuch Writ unto the Sheriff, or Bailiffs of the Court, c. that they do not 
diſtrain him to come to that Leet, within the Precinct whereof he dwelleth 
not; and the Writ is ſuch: | 
The King to his Bailiffs of the Honaur. of C. in the County of Lincoln; or, To 


rhe Bailiff of A. of B. in the County of, & c. greeting: Whereas by the Common 


was in the Torn; and is ſuperior ftill, where a Leet, ſhall be preſented in the Torn; and ſee 


the Lord of the Leet is peccant, 21 Ed. 3. 314. 


or where the Lord of the Leet does not remedy. 


an Abuſe, 20 Ed. 3. 85. 29 Ed. 3. 21. or in the 


_ Eyre, or by Commiſion ; contra 41 Ed. 3. per 


Belkn. 10 H. 4. 4. an Enquiry in a QA War- 
ranto; wiz. He who claimed a Leet within a 
Town, whether four Men and the Bailiff were 


reſiant to the Leet or the Torn, or the Hundred 


where the Town is. See 18 H. 6. 12, 13. 
The Inhabitants of a Leet ſhall be compelled to 
come to a Torn. But per Cur. one ſhall not be 
compelled to come to two Leets, although one 
be greater and the other leſs ; for per Cyr. the 
Sheriff's Torn is no Leet; for Aſſize of Bread 
and Beer ſhall be preſented in a Leet, but not in 
a Torn; and thoſe Things which are omitted in 


5 


there that the ſame Land may be within the Pre- 
cincts of two Leets; and agree that 4. may have 


a Leet at one Time of the Vear, and B. at 
another Time of the Vear, for both make but 


one Leet. | 
(a) Lands may be held by Suit to a Hundred 
by Preſcription or ſpecial Grant, and he may be 
diſtrained, and alſo amerced for it, as it ſeems. | 
And Note; if Land held by Suit at the Hundred, 
come to ſeveral Hands, ſeveral Suits ſhall be 
made, for it is not within the Statute, per Parn- 


ing, which Stone denied: Alſo by Parning ; It 


both Parcels return again to one Hand ; yet two 
Suits are due, and he ſhall ſerve twice and be 
amerced twice. But Shard held the contrary. 

11 £4. 3. Avewry 101. | 


Council 


a 


Curiam Com. vel Baron. 


' Council, &c. that they who have Lands in divers Hundreds have no Neceſſity to 
come to the View of Frank-pledge, except in the Bailizwick where they ſhall be 


dwelling, We command you, that you diſtrain not A. to come to the View of Frank- 
pledge in your Court, or in the Court of your Lord of the Honour aforeſaid ia the 
County aforeſaid, againſt the Form, &c. and the Diſtreſs, if any, &c. 


And it appeareth that if the Party be diſtrained, after that he hath ſued the 
Writ directed unto the Sheriff, or Bailiffs, that they not diſtrain him, that he 


ſhall have an Attachment againſt them: But it ſeems reaſonable, that firſt he 
have an Attachment againſt 1 the Sheriff, or againſt the Bailiffs, who diſtrained 


him to come to the Leet in the Hundred where he is not dwelling, if he be- 


: dwelling within the Precin& of another Leet, becauſe the Statute of Marle- 


bridge is a Prohibition in itſelf, and he who doth contrary to the Statute doth Br. Leet 39. 
Wrong unto. the Party, upon which he may have an Attachment, without Britton 41. 


ſuing forth any Writ. 
© Note, That Men or Women who have entred into Religion, ought not to 
come unto the Sheriff*s Torn, or: unto the Leet of any other without great 
Cauſe; and if they be diſtrained for to come, they may have a Writ out of 
the Chancery to.diſcharge them, which ſhall be ſuch: - 

The King to the Sheriff, &c. Whereas by the Common Council, &c. that Men 
who have entred into Religion have. no Neceſſity to come to the Sheriff*s Torn, &c. 


or thus, to the View of Frank-pledge,. unleſs their Preſence be required. for ſome: 


ſpecial Cauſe ,, We command you, that you diſtrain not the Abbot of I. to come to 
your Torn; or thus, to the View of Frank-pledge in your Hundred of F. againſt 
ihe Form of the Proviſion aforeſaid, and the Diſtreſs, &c. 


And the Abbot ſhall have ſuch a Writ unto the Bailiffs of. another Lord, 


that they do not diſtrain him to come to his Leet. 


And by the Common Law, Parſons of Churches ſhall not be compelled or 
diftrained to come to the King's Leets, or to the Leets of other Lords of the 
Lands annexed to. their Churches, and if they be diſtrained ſo to do, they 


Mall have ſuch Writ: 


The King to the Sheriff, &c. Whereas according to the Cuſtom of our Realm 
Parſons of Churches, by reaſon of their Lands and Tenements. annexed to their 


Churches, ought not to come to the View of Frank-pledge in our Court, or the 


Courts of any other Perſons whomſoever , We command you, that you diſtrain not 
C. Parſon of the Church of I. by reaſon of his Lands and Tenements annexed to. 
the Church aforeſaid, to come to the View of Frank-pledge in the Hundred of N. 


contrary to the Cuſtom aforeſaid, and the Diſtreſs, &c. 


And Clerks who are not. Parſons, nor have Benefices, ſhall not be diſtrained 
or compelled to come to Torns or Leets, but they. ſhall have a Writ to diſ- 


charge them, thus : 
We King to the Sheriff, &c. Whereas Eccleſiaſtical Perſons have no Neceſſity to 
come to the Torn of the Sheriff" or to the View of Frank-pledge (unleſs their Pre- 


ſence be required for ſome ſpecial Cauſe) according to the Form of the Proviſion , 


made by the Common Council of our Realm for Men of Religion in the like Caſe; 
Therefore we command you, that you diſtrain not S. Parſon of the Church. of N. 


or Chaplain, to come to your Torn or to the View of Frank-pledge of us in the : 
Hundred of I. contrary to the Form of the Proviſion aforeſaid, and. the Diſtreſs, , 


And 


F any, &c. 


[ 161. ] 
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Br. Leet 34. And Women are not compellable nor diſtrainable to come to the Sheriff's A 
Torn, nor to Leets; and if they be diſtrained, they may ſue ſuch a Writ as a 
Prieſt may ſue, and thereupon an Alias, a Plurfes, and Attachment, &c. And 
Wherefore a becauſe that Women are not {worn in Leets as Men who are of the Age of 
rv N twelve Years or more are; it is ſaid, that when a Woman is outlawed, that 
one ſhe is Wayve, and not outlawed; for ſhe was never ſworn to the Law, Oc. 
But a Man is ſaid outlawed, becauſe he was ſworn to the Law; and now for 
his Contumacy he is put from the Law, and ſaid outlawed, as it were extra 
legem paſitus; and a Woman is not ſo, for ſhe was never ſworn to the Law. 
And by the Rule of the Regiſter, two Women may ſue that Writ unto the B 
Sheriffs or Bailiffs of the Leet, that they do not diſtrain them to come to 
the Torn or Leet, Sc. | 
bee before 14 And if the Sheriff will diſtrain the Tenants in Antient Demeſne, to come C 
good Caſes for unto the Leet or Sheriff's Torn, they may have one Writ for them all directed 
beer unto the Sheriff, commanding him that he do not diftrain them, Cc. to do 
e any Suit at the Leet or Torn; and that Writ ſhall be ſued in all their Names 
if they will, as a Meuſtraverunt ſhall be ſued: Or any of them may ſue the 
Writ in lis own Name, if he be diſtrained to do ſuch Suit; and the Writ 1s 
iuch : 
The King 70 the Sheriff, &c. The Men of the Manor of D. which is of tbe An- 
cient Demeſne of the Crown of England, have ſhewed unto us, that whereas they 
orght not io come to the Torn of the Sheriff or to the View of Frank-pledge out of 
the Liberty of the ſaid Manor, unleſs they themſelves or their Anceſtors, the Men 
and Tenants of the ſame Manor, have been accuſtomed to come in Times paſt; ne- 
vertheleſs you grievouſly diſtrain our Men aforeſaid to come to the Torn in K. or 
to the View of Frank-pledge in our Hundred of K. contrary to the Cuſtom hitherto 
uſed in the ſame Manor, and do very much unjuſtly diſquiet them upon that Occa- 
fron, to the manifeſt Prejudice and Grievance of them the ſaid Men and Tenants : 
And becauſe we will not have any Injury done to the Men and Tenants aforeſaid, 
de command you, if it be ſo, that then you wholly deſiſt, for the Time to come, 
from bringing ſuch Diſtreſſes upon them for the Cauſe aforeſaid, and permit them 
1 10 uſe and enjoy their Cuſtoms which they have hitherto reaſonably uſed, without In- 
er7uption or Challenge, that repeated Complaint may not come lo us. Witneſs, ©" A 
Afag. ch. p. And if the Sheriff will diſtrain a Man to do Suit to the Hundred or Wapen- D 
IP take twice in the Year, to do Things appertaining to that Leet, then he ſhall 
have a Writ upon the Statute of Magna Charta directed to the Sheriff, Which 
hall be thus: 5 
The King to his Bailiffs of the WV apentake of R. greeting : Whereas in the Great 
Charter of the Liberties of England it is contained, That no Sheriff or his Bailiff 
ſhall keep his Torn in the Hundred but twice in the Year, and no where but in 
due Place and accuſiomed; that is to ſay, once after Faſter, and again after the 
Feaſt of Saint Michael; and now from the Complaints of the Men and Tenants of 
the Abbot of C. we have received Information that you, contriving to aggrieve 
them the ſaid Men and Tenants in this Behalf, do now again grievouſly diſtrain 
them to come to our certain Wapentake aforeſaid, to preſent there thoſe Things 
which belong to the View of Frank-pledoe, to the great Damage and manifeſt Pre- 
judice of thoſe Men and Tenants, and contrary to the Tenor of the Great Charter 
aforeſaid ; We willing the ſame Charter lo be inviolably obſerved in all Things, 
command you, that you in no wiſe diſtrain the ſaid Men and Tenants to come before 
| | I | {45 
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Writ de Quarentina habenda. 


us to the Wapentake aforeſaid, to preſent thoſe Things which belong to the View 
of Frank-pledge, contrary to the Tenor of the Charter aforeſaid, and the Diſtreſs, 
if any, &c. 

4 And by that it appeareth, that he ſhall not diſtrain to come to the Hundred 
to preſent a Thing appertaining to the Leet but twice in the Year; but to do 
Suit at the Hundred, to do that which appertaineth (a) to the Hundred Court, 
he may diſtrain them ſeveral Times to do the Suit, and they ſhall have no 
Remedy, becauſe Suit at the Hundred is from three Weeks to three Weeks. 


rit de Quarentina habenda. 


8 "FRE Writ of 9uarentina habenda lieth, where a Man dieth ſeiſed of any 
| $3 Meſlſuage and Lands, Sc. and immediately after the Death of the Hut: 
band the Heir, or he who ought to have the Lands after his Death, will pur 

the Wife out of the Meſſuage, Sc. Then the Wife ſhall have this Writ; for 

by the Statute of Magna Charta, cap. 7. the Wife ſhall remain in the capital 
Meſſuage after the Death of her Huſband by forty Days, if it be not a Caſtle ; 

and that Writ is Vicontiel, and ſhall be directed unto the Sheriff, and he ſhall 
hold Plea thereof; and the Writ is ſuch : 

The King to the Sheriff, 8c. or to his Bailiffs of S. greeting: We have received 
Information by the Complaint of B. who was the Wife of D. that whereas it is con- 
tained in the Great Charter of the Liberties of England, That Widows ſhall re- [ 162. ] 
main in the capital Meſſuage of their Huſbands fer forty Days after the Death of Quzre, If an 
their ſaid Huſbands, unleſs thoſe Meſſuages be Caſtles, within which Time their Intant 3 
Dowers ſhall be aſſigned to them, and that in the mean time they ſhall have rea ſon- _y 3 : 
able Eſtovers of the Goods thereof ; I. of C. violently ejected her the ſaid B. imme- the Time of 
_ diately after the Death of her aforeſaid Huſband from the capital Meſſuage which Quarentine, 

was his the ſaid D."s in H. (although it is not a Caſtle, and her Dower was not by Force of 
aſſigned to her) and did not permit her to take her Eſtover of the Goods thereof, to 1 
the great Damage and Grievance of her the ſaid B. and contrary to the Tenor of 1 N 
the Charter aforeſaid : And becauſe we will not that the aforeſaid B. be injured in 

this Matter, we command you that, baving called before you the Parties aforeſaid, 

and having heard from them ſeverally their Reaſons thereupon, you cauſe to be done 

to her the ſaid B. full and ſpeedy Juſtice thereupon, according to the Tenor of the 

Charter aforeſaid, leſt for want of Fuſtice repeated Complaint ſhall come to us. 

Wilneſe, &c. > 8 e 

A And upon that Writ the Sheriff ſhall award Proceſs againſt the Party to Noa by 

come and anſwer the ſame, and ſhall not ſtay until the County Cort be Newton, The 


| holden, for this Writ is a Commiſſion unto him, and upon the ſame he ſhall e Hot 

| | ſy 0 | not have Alcat 
and Drink; for the Statute doth not extend to it. But Fitz- Herbert in abridging the Caſe queries, it e may ect 
Kill any Things for her Proviſion, if*there be not any Provifion in the Houfe. 


la) Note; A Hundred is no more than a Court- 3. 52. 11 Fd. 3. Avoarcry 101, but he may be 
Baron, and phe Suitors there are Judges. 6 Ed. amerced by the Suitors for Delault of Suit, and 
4. 3. per Cu/lom; and yet for Suit to a Hundred- for ſuch Amercements their Cattle may be dil- 
Court, one cannot diftrain except by Preſcription, trained, &c. 2 H. 4. 24. 11 H. 4. 89. See 
and in the Lands charged wich the Suit. 5 Ed. 11 Ed. 3. Avowry 101. per Parning. 


GC cc immediately 
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Mrit of Contribution. 
immediately make Proceſs againſt the Party for to anſwer, &c. within two or 


three Days, according to his Diſcretion, and thereupon to proceed as Juſtices 
ſhall do upon a Commiſſion of Oyer and Terminer, Cc. 


Writ of Contribution. 


HE Writ of Contribution lieth where there are Tenants in Common, or 
who jointly hold a Mill pro indiviſo, and take the Profits equally, and 
the Mill falleth into Decay, and one of them will not repair the Mill; now 
the other ſhall have a Writ to compel him for to be contributory to the Re- 
parations; and the Writ is ſuch: _ A EN 5 
The King to the Sheriff, &c. If A. ſhall make you fecure, &c. then ſummon, 
&c. B. and C. that they be, &c. at W. Sc. to ſhew wherefore, whereas they the 
ſaid A. B. and C. jointly beld a certain Mill undivided in N. and the Iſſues thence 
coming by. equal Portion partake, and are bound to the Reparation and Support of 
the ſame Mill, and the ſaid B. and C. (although they receive the Proportion of 
choſe Iſſues happening to them) deny to contribute to the Reparation and Support 
of the ſaid Mill, to the great Damage of the ſaid A. as he ſaith: And have there 
the Summoners and this Writ, &c. . | 
And if there be three or four Coparceners of Lands, and the eldeſt Siſter 
do the Suit to the Lord of whom the Lands are holden for all the Coparce- 
ners, and the others will not allow her for her Charges and Loſſes according 
to the Rate for the ſame Suit ; that Coparcener who did the Suit may have 
this Writ of Contribution; and the Writ is ſuch: 
The King to the Sheriff, &c. If B. Mall make you ſecure, &c. then ſummon A. 


and I. his Wife, and R. and F. bis Wife, that they be before our Juſtices, &c. to 


ſhew wherefore, whereas by the Common Council, &c. that if any Inheritance, &c. 
(as before, until) and ſbe who hath the eldeſt Part of that Inheritance may do 
the Suit for herſelf and her Parceners of the ſame Inheritance, and that they the 
ſaid Parceners ſball contribute to the doing that Suit, and a certain Inheritance 
which was C.*s in R. (for which one Suit only is due at the Hundred of I. of N.) 
is devolved to ber the ſaid B. and the aforeſaid A. and I. R. and F. Parceners of 
the Inheritance aforeſaid, as we have received Information, and the aforeſaid B. 


«bo hath the eldeſt Part of that Inheritance, doth the Suit at the Hundred afore- 


ſaid, or at the Court aforeſaid, for herſelf, and the aforeſaid A. and I. R. and F. 
her Parceners, they the fame A. I. R. and F. deny to contribute towards doing 
that Suit, to the great Damage of her the ſaid B. and againſt the Form of the 
Proviſion aforeſaid, as ſhe ſaith: And have, &c. 
And if there be many Coparceners, and the eldeſt do the Suit, and the 
other Coparceners agree with the eldeſt for a Rate ; now the Writ of Contri- 
bution ſhall be brought againſt the others, who would not contribute, &c. 
And if many be infeoffed of Land, for which one Suit ought to be done, &c. 
(a). Now if they agree among themſelves, that one of them ſhall do the 


Suit, and that the others ſhall contribute unto him, if he do the Suit, and 


afterwards the others will not allow him for that Suit according to their Rate, 


(a) And ſo it alfo ſeems of ſeveral Feoffees, for the Statute of Mar/ebridge does not limit in ſuch 
a Caſe who ſhall do the Suit. | 


1 then 


Mrit de contra Formam Feoffamenti. 


then he ſhall have the Writ of Contribution againſt them, and the Writ ſhall 


mention the Agreement, Sc. and if they cannot (a) agree, then the Lord ſhall 
diſtrain them all for all their Suits, if the Suit be not done; but if one Feoffee 
of his own Will do the Suit for them all, without any Agreement for the ſame 
made between them, the Lord cannot then diſtrain the others for the Suit; for as 
to the Lord, it is not material whether there be any Agreement between them 
or not; but between the Feoffees, he that did the Suit ſhall not have the Writ 
of Contribution againſt his Companions, without Agreement thereof made 


D betwixt them. But if one Jointenant do make a Feoffment in Fee of his 


Part, his Feoffee ſhall do a ſeveral Suit by himſelf. 


But the other Jointenants 


| ſhall do but one Suit by the Statute of Marlebridge, cap. 9. But every Te- 


E 


nant in Common ſhall do ſeveral Services and ſeveral Suits. 
in this Writ is Summons, Attachment and Diſtreſs. 


Writ de contra Formam Feoffamenti. 


HE Writ de contra Formam Feoffamenti lieth, where a Man doth infeolf 5 

another before the Statute of Quia emptores terrarum, (b) to hold of him 

by Homage, Fealty, and Rent by Deed, and afterwards he will diſtrain for 

Suit or other Services to be done unto him ; he who was infeoffed, or his 
Heir, ſhall have this Writ of contra Formam Feoffamenti, a, 

And this Writ may be directed unto the Lord himſelf, or unto his Bailifts, 
commanding them that they do not diſtrain him againſt the Form of his 
Grant; and this Writ is a Prohibition in itſelf. And if the Lord and Bailiffs 
do contrary to the Writs ſent to them, the Tenant thereupon ſhall have an 
Attachment, and a Diſtreſs; and the Form of the Writ is ſuch: _ 

The King to I. or to the Bailiffs of I. greeting. Whereas by the Common 


Council of the Realm, &c. it is provided that none by reaſon of their Tenements 


be diſtrained to do Suit at the Court of their Lords, unleſs they are ſpecially bound 
to that Suit by the Form of their Feoffment, or they or their Anceſtors holding thoſe 
Tenements, have been accuſtomed to do it before the firſk Voyage of Lord Ring 
Henry into Brittany: We command thee or you, that you or ye, do not diſtrain 
A. to do Suit at your Court of I. or at the Court aforeſaid, of your Lord of N. 
againſt the Form of the Proviſion aforeſaid: And the Diſtreſs, if any, &c. 


(a) See Kew. 131. & ibid. 30. Oc. And there ſhall be but one Suit; but by Parning there 


yet the other joint Feoffees ſhall make but one 
Suit. See 45 Ed. 3. 23. per Skipw. If Land be 
Charged to a Suit real, as to a Hundred or Wa- 
pentake, or other real Service, if the Land out 
of which the Suit iſſues comes to ſeveral Hands, 
ſo that each of them knows his Severalty, each 
of them ſhall make ſeveral Suits. See 11 Ed. 3. 
Avorery 101. If Land be charged with Suit 
to a Hundred, which is afterwards ſevered into 
Parcels, feveral Suits ſhall be made; yet ſee be- 
fore 159. that the Statute of Marlebriage extends 
to Suit at the Hundred, and by Shard and Stone, 
when the Lands come afterwards into one Hand, 


' ſhall he two Suits, and two Amercements. 


See 
the Regiſter 177. Rex Ballivis, &c. Cum de 
communi concilia, Ic. proviſum fit quod ff plures 
hereditates ad unum heredem deſcenderint, wel 
aliguis fibi a diverſis feeffatoribus tenementa ac- 
quiſtverit, pro illif hereditatibus & tenementis di- 
Der ſis ad unicam curiam exigi non debeant ſectæ 
23 wvobis præcipimus quod non Diftringatis, 


) But if the Feoffment be made before Time 
of Memory, one ſhall not have a Contra formam 
Feoſfamenti, but a Ne injuſte wexes, for ſuch a 
Feoffment is not pleadable. 12 H. 4. 24. 


Cee 2 And 
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Ant. 159. 


And the Proceſs 


St. Marl. e. 9. 


Br. cont. For- 
mam Feoffa- 
menti. 
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17 Fd 3.8. 
4 Co. 121. d. 
14 il. 4+ Yo 


4 Fed. . ; 
* VOwry 122, 
2932. 


„ 2 . 6. 8 


36 H. 6. 7. 
22 Ed. 3. 28. 


Avowry 249. 


16 H. 3. 
Avowry 243. 
11 Ed. 3. 
ibid. 100. 


28 Ed. 3. 92. 


Avowry 241. 


10 Ed. 3. 25. 
7 Ed. 3. . 


1 
| 


4 


Writ de contra Formam Feoffamenti. 


And no Perſon ſhall have this Writ of contra Formam Feoffamenti, but he C 
Sho was (4) infeoffed, or his Heirs who are Privies to the Deed ; but if the 
Feoffee, to whom the Lands were (5) given to hold of the Feoffor and his 
Heirs by the Deed, make a Feoffment over to hold of the chief Lord, Sc. 
the Feoffee ſhall not have this Writ de contra Formam Feoffamenti, becauſe 
he is not Party or Privy to the Deed, but he ſhall (c) rebut the Lord by that 
Deed, to claim other Services than are mentioned in the Deed. And that D 
Writ is a Prohibition unto the Lord and his Bailiffs; and if he diſtrain after 
the Writ delivered to him, the Tenant ſhall have an Attachment againſt him, 
and thereupon he ſhall recover his Damages if it be found for him, Sc. and 
the Proceſs is Prohibition, Attachment and Diſtreſs. 

And the Rule in the Regiſter is, If any for Suits undue againſt the Form of E 
any Statute, to the Court of any to be done, be diſtrained, he may have a Prohi- 
bition againſt the Diſtrainer, and after an Attachment if need be: And afterwards 
Attachment, nor can he be attached, unleſs a Prohibition be firſt directed unto 
him. 5 EEE | 

And the Opinion of Parning is, P. 10 Ed. 3. That if a Man give Land in F 
Frankmarriage, or in Frankalmoign, that the Donor ſhall not have a Writ of 
contra formam Feoffamenti ; nor his Heirs, becauſe there are not any Services 
expreſſed in the Deed, for which Reaſon he is out of the Statute of Marle- 
bridge, cap. g. but they may rebut the Lord by ſuch Deed. 

And if the Lord confirm the Eſtate of the Tenant to hold by leſſer Services, G 
Sc. The Tenant ſhall have a Writ of contra Formam Feoffamenti; if he be 
diſtrained for more Services than there are ſpecified in the Deed of Confirma- 
tion. M. 16 Ed. 3. Avowry 243. 30 Ed. 3. 13. per Seton, &c. 

And in a contra Formam Feoffamenti, the Perſon did count upon the Deed, H 
and the Diſtrainer demanded Oyer thereof, and could not have it. M. 3 Ed. 2. 
Attion fur le Caſe g. —- 3 25 

And the contra Formam Feoffamenti lieth only againſt the Feoffor and his 1 
Heirs. | 


fa) But the contrary has been adjudyed, where 
the Feoffee of him to whom the Deed was made, 
brought the Writ againſt the Grantee of him who 
made the Deed, and he was adjudged to anſwer ; 
and by Wilky it had been often fo adjudged. 4 
Ed. 3.25. See 4 H. 4. 5. per Thirn. a Feoffee, 
c. See 10 Ed. z. 25. acc. fer Trem'. 

) See 4 Ed. 2. 4Avowry 202. per Cur. cont. 
if he had paid him himſelf. 4 Ed. 2. ib. 201. 

(e) A Strarger may rebut the Feoffor or his 
Heirs by the Deed of Feoffment notwithſtand- 
ing the Seiſin. 5 Ed. 3. 19. 8 Ed. 3. 67. 4 Ed. 
2. Avowry 202. See contra 4 Ed. 2. Avowry 


401. Rebniter 22 Ed. 3. 18. altho' the Feoff- 
ment was made to a Stranger to the Tenancy, 
he ſhall not rebut a Stranger in the Seigniory, 


after Seifin by Deed of Confirmation before Time 
of Memory, 11 Ed. 3. Avowry 100. nor by 


Deed of Feoffment, 10 Ed. 3. 25. he ſhall not 


forejudge the Tenant. 7 Ed. 3. 8. See 44 Ed. 
3. 39. contra per Kirt. The Party rebuts the 


Lord by Confirmation of his Grantor, to hold by 
leſs Services. 28 Ed. 3. 92, 93. per Cur. See 
10 Af. 29. 28 Af. 33. 12 R. 2. Avowry 266. 
34 Ed. 3. ibid. 258, 19 Ed. 3. ibid. 122. 


Writ 
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Writ de Coronatore eligendo vel exonerando. 


381 


1 Writ de (a) Coronatore eligends heth, where a Men who is Coroner of 4 Ed. 4. 44. 
1 any County dieth, or be diſcharged of his Office, then that Writ ſhall 

be awarded unto the Sheriff, that he in full County, by the Freeholders of the 
County, chuſe another in his Place, and to certify the Election, and bis Name 


who is choſen, in the Chancery. 


L And in every County commonly there are four Coroners, and in ſome 
Counties fix Coroners, and in ſome Counties leſs, as the Uſage is; and if any 
of them dieth, or is diſcharged, then ſhall iſſue ſuch Writ : 

M The King to the Sheriff, &c. Becauſe L 
dead, as we have received Information, We command you, if it be ſo, that then 


N 


in your full County, with the Aſſent of the ſame County, you cauſe to be choſen in 


one of our Coroners in your County, is 


the Place of him the ſaid L. one other Coroner, according to the Form of the Sta- 
tute thereof ſet forth and provided, who having taken the Oath (as the Cuſtom is) 
from thenceforth ſhall do and keep thoſe Things which belong to the Office of Coroner 
in the County aforeſaid, and cauſe to be choſen ſuch a Perſon, who beſt may know 
and is able to attend that Office, and make known to us bis Name. Witneſs, &c. 

And now it appeareth by the Writ, that upon Election made the Sheriff 
ſhall give him his Oath duly to execute his Office. Vide Stat. Weſt. I. cap. 10. | 

And the Coroner ſhall be diſcharged of his Office by the King's Writ ſent L. 5 Ed. 4. 
unto him, and thereupon ſhall iſſue another Writ directed unto the Sheriff to ace. By our 
chuſe a new Coroner, and that Writ ſhall recite the (5) Cauſe of the Diicharge 
of the other Coroner ; and the Writ ſhall be ſuch : 


The King to the Sherif, &c. Becauſe R 


fo much occupied in doing our divers Buſi rneſſes in your County, that he hath no 


one of our Coroners of yeur County, is 


Leiſure to exerciſe thoſe Things which belong to the Office of a Coroner in the ſame 
County (as we certainly underſtand) we have removed him from that Office; We. 
command you that, &c. one other Coroner, &c. (as above). Or thus, Becauſe 
we have received Information from worthy Teſtimony, that W. T. one of our Coro- are by Com- 


ners of your County, is ſo infirm and broken with old Age, that he is not able to NN 


exerciſe thoſe Things, &c. we have commanded him the ſaid W. to be removed“ 
from that Office , And 4 we command you, &c. Or thus, Becauſe W. one 
of our Coroners, &c. is unfit to execute that Office, as from the Relation of, &c. 
Or thus, Becauſe we have received Information, that W. lately choſen Coroner of 
the County aforeſaid, hath not Lanas or Tenements in the ſame County, by which 
be can keep up bis State for the exerciſing the Office (c) aforeſaid: We command 


la) Note; A Coroner made Sheriff is diſcharged 
from his Office af Coroner. C L. 79. 

(5) But this Cauſe is not traverſable. 5 Co. 58. 

c) Note; If there are four Coroners in one 
County, and a Writ is directed to them, if one 
dies, yet the other three may execute the Writ, 
becauſe there ſtill remains the greater Number; 
but if before the Execution of the Writ, three 
ſhall die, fo that there is only one remaining, he 


5 


cannot execute the Writ until others are elected. 


udgm. Coro- 


ner thall not 
be diſcharged 
by Demiſe of 


the King be- 


cauſe he is 


made by Writ; 


contr. of 
others, who 


d. 4. 44. 


14 H. 4. 39. If there are four Coroners, and 


a Writ is directed to them, three Coroners can- 


not make a Return of the Execution of the Writ. 


31 AJ. 20. But if one of them makes Execution 
of it, and the Return is by all of them, there it 
is good, as if one of them only fits at the County- 


Court on the Exigent. 14 H. 4. 34. per Hand. 


in a Capias. 39 H. 6. 41. 


you, £ 


Mrit de Coronatore eligendo vel exonerando. 


you, &c. Or thus, Becauſe A. one of our Coroners, &c. is ſtruck with the Palſy, 
&c. Or, Becauſe he dwells in the extreme Parts of the whole County, by which 
he cannot conveniently exerciſe thoſe Things which belong to the Office, &c. Or, 
Becauſe he is choſen into the Office of Sheriff of the County aforeſaid, or is choſen 
Verderor of our Foreſt of S. by which, &c. Or, Becauſe he hath not one hundred 
Shillings of Land, as it is ſaid, or becauſe he is not a Knight, &c. 

But it ſeemeth, that at this Day this laſt Clauſe is not Cauſe for to remove 
the Coroner : For if he have ſufficient Lands within the County, it ſufficeth, 
although he be not a Knight, notwithſtanding the Statute which requireth that 
he be a Knight. For thoſe Words are put into the Statute, to the Intent that 


he ſhould have ſufficient within the County, and for no other Cauſe. And it A 


ſeemeth, the King by his Writ may command the Sheriff to chuſe two or 
three Coroners, if there want ſo many in the County. | 35 

And if the Sheriff chuſe one to be Bailiff of the Hundred or Wapentake; 
or if the Lord of a Liberty chuſe one to be Bailiff of the Liberty, who hath 
not ſufficient Land within the County, according to the Statute of Yee. 2. 
(but ſee the Statute of 2 Ed. 3. cap. 4. thereof) then a Writ ſhall be ſent to 
the Sheriff for to diſcharge ſuch Bailiff, and to chuſe another in his Place, 
and upon that a Man may have an Alias and Pluries, and Attachment againſt 
the Sheriff, if that he do not according to the Writ; and the Writ is ſuch: 

The King to the Sheriff, &c. Whereas in the Statute lately ſet forth at Weſt- 
minſter it is contained, That no Man ſhall be Sheriff or Bailiff of a Liberty, Wa- 
pentake, Hundred or Tithing, unleſs be hath Lands and Tenements ſufficient in the 
ame County, from whence he may be able to anſwer to us or our People in this 
Behalf, if any one ſhall complain againſt him; and now we underſtand, that you 
have made W. of T. who hath not Lands or Tenements in the ſame County, Bailiff 
of our Wapentake of B. in Contempt of us, and to the great Damage and Grie- 
vance of our People in this Behalf, and againſt the Form of the Statute aforeſaid 
Aud therefore we command you, if it be ſo, that then you cauſe him the ſaid W. 
fo be removed from the Office of Bailiff aforeſaid without Delay, and cauſe another © 
competent Perſon to be conſtituted and ordained in his Place, according to the 
Form of the Statute aforeſaid. Witneſs, &c. 


Writ 


Writ de Electione Viridariorum Foreſtæ. 


"ty 17 Writ of Election of the Verderors of the Foreſt lieth, where any 
of the Verderors are dead, or removed from their Offices, Sc. Then 

the King ſhall ſend a Writ to chooſe another in his Place, and it ſhall be di- 
rected to the Sheriff, and is ſuch: | | 

The King to the Sheriff, &c. Becauſe A. lately one of our Verderors of our Fo- 
reſt of D. is dead, as we have received Information; Therefore we command yo, 
if ſo it is, that then in your full County, with the Aſſent of the ſame County, yew 
cauſe to be choſen in the Place of him the ſaid A. one other Verderor, «who having 
taken the Oath (as the Cuſtom is) from thenceforth may do and keep thoſe Things 
which belong to the Office of Verderor in the Foreſt aforeſaid, &c. | 

And by that it appeareth, that the Verderor ſhall be choſen in the ſame 
Manner as the Coroner of the County ſhall be choſen by the Freeholders of 
the County. 5 | . 
D And if a Coroner or Verderor be diſcharged of his Office by falſe Suggeſtion 
by the King's Writ directed to the Sheriff, then the Party may come into the 
Chancery, and require a Commiſſion to enquire of the ſaid falſe Suggeſtion, 
and to return the Inquiry before the King into the Chancery; or the juſtices. 
of the Foreſt may certify the King of the falſe Suggeſtion under their Seals ;. 
and if it be found to be falſe, then the King may make a Super ſedeas to the 
Sheriff, that he do not remove the Verderor, if, Sc. And it he be removed 
that he ſuffer him to exerciſe his Office as he did before; and the Writ is 
fuch : 
The King to the Sheriff, &c. Although it hath been ſuggeſted unto us in our 
Chancery, that A. one of the Verderors in our Foreſt of S. had not Lands or Te- 
nements within the Limits of the Foreſt aforeſaid, nor dwelt within the ſaid Fo- 
reſt, and we commanded you, if it was ſo, that then in your full County, with the 
Aſent of the ſame County, you ſhould cauſe to be choſen in the Place of the afore- 
ſaid A. one other Verderor, who having taken the Oath (as the Cuſtom is) ſhould 
do and keep thoſe Things which belong to the Office of Verderor in the Foreſt afere- 
ſaid : Nevertheleſs, becauſe it is certified before us in our Chancery by our beloved: 
and faithful I. of S. our Juſtice of our Foreſt beyond Trent, that he the ſaid A. 
bath ſufficient Lands and Tenements within the Foreſt afereſaid, and is fit and ſuf- 
ficient for the Office aboveſaid ; We being unwilling that he the ſaid A. be removed: 
from that Office by occaſion of this falſe Suggeſtion, command you, that you wholly 
ſuperſede the Execution of our ſaid Writ to you directed by reaſon of the ſaid falſe - 
Suggeſtion, and permit him the ſaid A. to exerciſe that Office as hath hitherto been 
accuſtomed to be done. Witneſs, &c. 1 
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Mrit for the Election of the Clerk to take Obligation upon 


Statutes-merchant. 


HE Writ for the Election of the Clerk aſſigned to take and make Obli- E 

1 gation thereof by Statute-merchant, lieth where the Clerk who is aſ- 
ſigned to take ſuch Obligation, dwelleth in another Place, or is bufied in 
other Affairs, that he cannot intend or follow the Office, or that he hath not 
ſufficient Lands, &c. to anſwer for his Miſdoing ; then upon a Surmiſe made 
in the Chancery, ſuch Writ ſhall be made directed unto the Mayor or Bailiff 
to diſcharge him, and to chuſe another; and the Writ is ſuch, viz. 

The King to the Bailiffs and to the honeſs Men of the Town of H. greeting: 
Becauſe we have received Information from the Relation of many Perſons, that R. 
who now hath the Cuſtody of the greater Piece of the Seal appointed for taking Obli- 
gations, according to the Form of the Statute of Acton Burnell in the Town afore- 


ſaid, dwelleth not in the Town aforeſaid, by which he cannot attend to do thoſe 


Things which belong to his Office in this Behalf, to the great Expence and Grie- 


vance of the Merchants and other Perſons reſorting to the ſaid Town: We com- 


29 Ed. 3. 15. 


One was 


_ choſen by 


Knights in a 


mand you, if it is ſo, that then you cauſe te be choſen in the Place of bim the ſaid 
R. one other Man of the Town aforeſaid who better knows and can attend to do 
thoſe Things belonging to that Cuſtody, and certify us of the Name of him whom 
you ſhall ſo chuſe, diſtinftly and openly, under your common Seal, without Delay, 
ſending to us this Writ. Witneſs, &c. —_ 

And it appeareth by the Statute de Mercatoribus, that the King ſhall make 


the Clerk; and by it appeareth, that the Mayor or Bailiffs ſhall chuſe the 


Clerk, Sc. but it ſeemeth that Writ is granted ex gratia Regis. For he 


might ſend a Writ of Diſcharge unto the Clerk, and make a new Clerk (as it 
ſcemeth) at his Pleaſure, OE 


(a) Writ de non ponendis in Aſſiſis & Juratis. 


TE Writ de non ponenats in Miſis & Furatis is grounded upon the Statute A 
of Yeh. 2. cap. 38. and upon the Statute of Articuli ſuper Chartas, cap. 9. 
which Statutes declare what Perſons the Sheriff ought for to impanel, and 


Writ of Right what Number he ought to impanel in. Juries and Inqueſts, and the Writs de- 


upon the 

Grand Aſſiſe, 
and after he 
Attaint. 


clare the Effects of the Statutes; and the Writ ſhall be ſuch : 8 
ſhewed a Charter of Exception, De non ponendis, &c. and it was not allowed, the ſame Suit in 


(4) Note; The Sheriff or other Officer who Years of Age, forfeits twenty Pounds by Stat. 
diſcharges any Perſon by Colour of any Writ, 7 and 8 V. 3. Vide poft. D. 
&c. to ſerve as a Juror, who is under ſeventy 


The 


9 


Writ de non ponendis in Aſſiſis & Juratis. 385 


The King to the Sheriff, &c. Whereas amongſt other Articles which Lord E. for- 
merly King of England, Sc. ordained for Amendment of the State of his People, 
it is granted, that no Sheriff or Bailiff ſhall put in Inqueſts nor Juries more Men, 
nor other Perſons, nor in other Manner, than is ordained by the Statute, and that 
they ſhall put in Inqueſts and Furies ſuch Men as be neareſt Neighbours, moſt ſuf- 
ficient and leaſt ſuſpicious, and he who ſhall do otherwiſe, and ſhall be attainted 
thereupon, ſhall pay the Plaintiff his Damages double, and be in our great Mercy ; 
We command you, that in the Jury of twenty-four Knights, which H. T. of K. 
hath arraigned before, & c. by our Writ cgainſt W. F. to convitt the Furors of the 
Aſſe of Novel Diſſeiſin, which between him the ſaid W. and the ſaid H. T. and 
others contained in our original Writ, was ſummoned and taken at E. by our Writ 
before us, of Tenements in C. you cauſe to be put Men neareſt to that Neighbour- 
hood, moſt ſufficient and leaſt ſuſpicious, by whom the Truth of the Matter may be 
better known and inquired, according to the Form of the Articles aforeſaid, and 

bis in no wiſe omit, _ = | 
B And by this Writ it appeareth : When a Man ſueth an Aſſiſe of Attaint, 
or ſuch Actions in which are Jurors at the firſt Day, Sc. that he may alſo ſue 
this Writ directed to the Sheriff, that he return the Panel according to the 
C Statute; and if the Sheriff do not accordingly, then it ſeemeth the Party ſhall 
have an Attachment againſt the Sheriff. And this Writ may be ſued as well 
by the Defendant as by the Plaintiff or Demandant, and alſo although that 
the Party do not ſue forth the Writ, yet if the Sheriff or Bailiff of the Li- 
berty .return a Panel againſt the Form of the Statute, the Party Defendant or 
Plaintiff may have an Action upon the Statute againſt the Sheriff, Sc. becauſe 
the Statute is a Prohibition in itſelf ; and the Form of the Writ of Attachment 
upon the ſame is ſuch : | | I 
The King to his Coroners in the County of Lincoln, &c. Put by Gages, &c. B. 
our Sheriff of the County aforeſaid, that he be before, &c. to ſhew wherefore, 
whereas amongſt other Articles, &c. (as above, till) in our great Mercy; And 
lately (at the Proſecution of H. affirming that a certain Inqueſt ought to have been 
taken before our Juſtices aforeſaid in a Plea which was before the ſame Juſtices by 
our Writ between R. Demandant, and T. Tenant of the Manor of S. with the 
Appurtenances) we commanded the ſaid Sheriff, that he ſhould put in that Inqueſt 
Men neareſt Neighbours, moſt ſufficient and leaſt ſuſpicious, according to the Form 
of the Statute and Articles aforeſaid, he the ſaid Sheriff hath put in the ſame 
Inqueſt Men moſt remote, leaſt ſufficient and moſt ſuſpicious, contrary to the Form 
of the ſame Statute and Articles, and againſt the Tenor of our ſaid Command, as 
it is ſaid : And have, & c. TR: 
D And by the Statute of VWeſim. 2. aforeſaid, the Sheriff ought not (a) to im- Weſt. 2. Bro. 
panel Men who are ſick or decrepit, nor Men who at the Time of the Sum- Jurors 49. 
mons were not dwelling within the County, nor Men above the Age of three- 
ſcore and ten Years, Sc. and if he do, then he, or thoſe who are impanelled 
by the Sheriff, may ſue this Writ unto the Sheriff, commanding him that he 
do not impanel them, &c. | | 


(a) See the Stat. 7, 8 W. 3. Cited /upra, A, 
D d d 18 And 
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Fi 48 Ed. 3. 30. 
27 H. 8. 22. 


bt [ 166. ] 


Art. 16. 
Poit. 266. 
St. 21 Ed. 2. 


Jurors, p. 3- 


Writ de. non ponendis in Aſſiſis & Juratis. 


And Barons who are Lords ſhall not be impanelled upon Inqueſts nor Aſſiſes, 
Sc. if their Preſence be not neceſſary; but they ſhall have a Writ unto the 
Sheriff to diſcharge them thus: | 

The King to the Sheriff, &c. Becauſe the Barons of our Realm have not been 
accuſtomed to be put in any Aſſiſes, Furies or Recognizances, as they fay, unleſs their 
Oath be ſo neceſſary, that the Truth cannot be inquired without them; We com- 
mand you that you do not put, or cauſe to be put, our beloved and faithful A. in 


any Aſſiſes, Juries or Recognizances, againſt his Will, without our ſpecial Com- 


mand, unleſs his Preſence be for ſome Cauſe ſpecially required. Witneſs, & c. 

But if the Sheriff hath returned any Lord in Juries or Aſſiſes, Sc. then he 
ought to bring a Writ unto the Juſtices, reciting that he is a Peer of the 
Realm, commanding them for to diſcharge him, otherwiſe he ſhall be ſworn, 
and if he do not appear, he ſhall loſe Iſſues, Sc. 


There are alſo other Writs for thoſe who are Sick, or paſt ſeventy Years A 


of Age, or thoſe who are not dwelling in the County, and the Writ is ſuch : 
The King to the Sheriff, &c. Whereas by the Common Council, &c. it is pro- 
vided that Men continually infirm, or thus: That Men not dwelling in the Coun- 


try at the Time of the Summons of the Sheriff. Or thus: That Men exceeding 


the Age of ſeventy Years, ſhall not be put in Aſſiſes, Juries, & .. We command 


vou, that if A. be continually infirm ; or thus, exceeding the Age of ſeventy Tears; 
or, at the Time of your Summons ſhall not be dwelling in your Bailiwick, or your 


| County, then that you put not, or cauſe to be put, him the ſaid A. in Afiſes, Ju- 


ries or Recognizances, againſt the Form of the Proviſion aforeſaid. Witneſs, &c. 

Clerks who have Lands or Tenements by Deſcent or Purchaſe, may be 
put and ſworn in Aſſiſes and Inqueſts as well as other Lay Perſons, as ap- 
peareth by the Regiſter; and it ſeemeth the Law is ſuch. But if ſuch Clerk 
be in the King's Service, he ſhall have a ſpecial Writ for to diſcharge him; 
and the Writ is ſuch: | „ 

The King to the Sheriff, &c. Becauſe Maſter R. Clerk, at this Time continually 
abidoth in our Service, or in the Service of the venerable Father I. Biſhop of Ely; 
We command you, that him the ſaid R. by reaſon of the Lands and Tenements 
which be holds in the County aforeſaid, you put not or cauſe to be put in any A 


fiſes, Furies or Recognizances, ſo long as he abides in the Service of us, or of the 


ſame Biſhop, as aboveſaid. Witneſs, &c. 


And by the Writ it appeareth, that a Clerk ſhall be put and returned in 


Panels and Juries, if he be not in the Service of the King or other Perſon 
for whom the King will write to the Sheriff, that he do not impanel him, 
Sc. but if the Sheriff do impanel and return ſuch Clerks, they ought for to 
appear, otherwiſe they ſhall loſe Iſſues, and they have no Remedy if they 
have not ſuch Writ as before. a | 

And if the Sheriff do impancl, or return them in Juries after ſuch Writ 
directed unto him, then, as it ſeemeth, they ſhall have Attachment againſt 
the Sheriff, Oc. | | 


But if the Sheriff do return Men who are dwelling in other Counties, or D 


paſt ſeventy Years of Age, or thoſe who are Sick, then they ſhall have an 
Action upon the Statute againſt the Sheriff, although they have not ſued 
forth ſuch Writ, directed to the Sheriff, becauſe the Statute is a Prohibition to 

him, 


ous 


F And if the Sheriff return any Panel-Men who dwell within Ancient Demeſn 


Writ de non ponendis in Aſſiſis & Juratis. 


him, that he return not ſuch Perſons, and, it ſeemeth, the Sheriff is bounden 
to take Notice of the Statute at his Peril; tamen quere. 

And if the Sheriff do return any Panel-Men who are not ſufficient to paſs 
in the Action of Lands and Tenements, Sc. then the Juror may have an Ac- 
tion upon the Statute; which is ſuch : | 


The King to the Sheriff, &c. Whereas for the common Utility of the People of 


our Realm it is appointed by the Common Council of the ſame Realm, that no Per- 
ſon be put in any Aſſiſes, Furies or Recognizances, unleſs he hath Lands and Te- 
nements to the Value of forty Shillings by the Year at leaſt, yet ſo that before Fu- 
ſtices Itinerant at Common Pleas in their Eyres, and alſo in Afiſes, Juries or Re- 
cognigances which happen to be made in Cities, Boroughs and other Towns, mav 
be done as hath heretofore been accuſtomed to be done; We command you, that if 
A. hath not Lands or Tenements to the Value of ſo much by the Year, then put 
not or cauſe to be put him the ſaid A. in Aſiſes, Furies or Recognizances, againjt 
the Form of the Statute, &c. 1 
E And if the Sheriff do the contrary, Sc 
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. he ſhall have an Attachment againſt Stat. 2 Ed. 1. 


the Sheriff. And by the Statute the Sheriff ought not to impanel any Juries Jutors 3. 


to try any Matter which ſhall be tried out of the County, if they may not ex- 
pend five Pounds by the Year, &c. And if he do, the Party ſhall have an 
Action upon the Statute of 21 Ed. 1. de ponendis in Aſſiſts & Furatis 
for their Lands within Ancient Demeſne, then they may have a Writ againſt 
the Sheriff, that he do not return them; and the Writ is ſuch: 

The King to the Sheriff, &c. Whereas according to the Law and Cuſtom of our 
Realm hitherto obtained and approved, the Men and Tenants of the Manors which 
are of the Ancient Demeſne of the Crown of England, for the Lands and Tene- 
ments which they hold of the ſame Demeſne, ought not to be put in any Aſſiſes, 
Furies or Recognizances, except only in thoſe which ought to be made in the Court 
of ſuch Manor; We command you, that you put not or cauſe to be put our Men 
and Tenants of our Manor of I. which is of the Ancient Demeſne of the Crown of 
England, (as it is ſaid) for the Lands and Tenements which they hold of the ſame 
Manor, in any Aſſiſes, Furies or Recognizances out of the Court of the Manor 
aforeſaid, contrary to the L.cw and Cuſtom aforeſaid, except they bold Lands and 
Tenements of another Tenure, by which, according to the Form of the Statute pro- 
vided by the Common Council of the Realm, they ought to be put in Aſſiſes, Juries 
or Recognizances, and the Diſtreſs, if you ſhall have made any upon thoſe cur ſaid 
Men and Tenants by the Occaſion aforejaid, you ſhall releaſe 10 them without De- 
lay. Witneſs, &c. | _ 

And by that Writ appeareth, that all the Tenants may fue the Writ, as 
they may ſue forth a Monſtraverunt; and if the Sheriff do contrary to the 
Writ, they ſhall have an Attachment againſt him, and any of the Tenants 
may ſue the Writ in his own Name if he will; and then the Writ ſhall be 


ſuch : 


or thus, A. and B. Tenants of the Manor of M. which is of the Ancient Demeſne 

of, &c. (as above). 

And although that the Manor be not in the King's Hands; yet the Tenants 

ſhall have the Writ againſt the Sheriff, if he impanel them, Sc. And alſo 
D d d 2 they 


The King to the Sheriff, &c. (as above, till) Ve command you, that A. Tenant, 


e Ant. 14. F. 


[ 167. ] 
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Stat. 22 Ed. 3. 
Labourers, 


P. 2. 


Writ upon the Statute of 23 Ed. 3. 


they ſhall have the fame Writ againſt the Bailiffs of the Liberty who have Re- 
turn of Writ, if they return any of the Tenants who hold of a Manor which 
is Ancient Demeſne, for Juries, Aſſiſes or Inqueſts, &c. 

And alſo the Sheriff ought not to return Coroners in Aſſiſes, Juries or In- 
queſts, nor Verderors, nor Foreſters, nor other Officers of the Foreſt, and they 


may have a Writ for to diſcharge them; and the Writ ſhall be ſuch : 


The King to the Sheriff, &c. Becauſe A. one of our Coroners of your County, 
cannot attend to exerciſe thoſe Things which belong to the Office of Coroner in the 
fame County, if he be put in any Aﬀſiſes, Juries or Recognizances out of the 
fame County, We command you, if it be ſo, then that you put not or cauſe to be 


put A. in any Aſſiſes, Furies or Recognizances ont of your County, whereby he may 
be leſs able to attend the Office aboveſaid. 


And by that it appeareth, that the Sheriff may return the Coroner to in- A 


quire of Affairs in the County before Commiſſioners or Juſtices of the Peace. 


But upon Actions ſued in the Common Pleas or King's Bench, they ſhall not 


de returned in any Panel. And for Verderors or F oreſters, or other Officers, 


the Writ is ſuch: 


The King to the Sheriff, &c. Whereas Lord Edward formerly King of England, 
our Progenitor, by his Letters Patent granted for himſelf and his Heirs, that Fo- 
reſters, Verderors, or other Miniſters of his Foreſt, ſhould not be put in any Aſſiſes, 
Faries or Recognizances to be taken out of the Foreſt ; We command you, that if 
A. bg our Verderor of our Foreſt of S. or Foreſter, &c. then put not or cauſe to 
be put him the ſaid A. in any Aſſiſes, Furies or Recognizauces (a) to be taken out 
of that Foreſt, according to the Form of the Proviſion. aforeſaid, and the Diftreſs, 
F any, &c. Or thus: Becauſe one of our Verderors of our Foreſt of S. in your 
County, cannot attend to exerciſe thoſe Things which belong to the Office of a Ver- 


deror in the ſame Foreſt, if he be put in Af: es, &c. out of the Fore aforeſaid ; 
We command you, &c. (as above). 


Writ upon the Statute of 23 Ed. 3. 


FF a Man &o retain my Servant being in my Service, for which the Servant 


departeth from me, Cc. and goeth to ſerve the other, I ſhall have an Ac- 
tion aan him who retained him, and againſt the Servant, upon the Statute 
of 23 Ed. 3. And the Writ ſhall be Attachment againſt them, becauſe the 
Sr is a Prohibition to them, that they ſhall not do ſo; and the Form of 
the Writ is ſuch: 
The King to the Sheriff, &c. If A. ſhall make you er, Ec. then attach 1. 
of B. ſo that you may have him before our Fuſtices, &c. as well to anſwer us as 
the aforejaid A. wherefore, whereas it is ordained by us and our Council, for the 
common Utility of our Realm, that if any Mower, Reaper, or other Labourer or 
Servant, of whatever State and Condition he ſhall be, retained in the Service of any 
Mau, ſhall depart from the ſaid Service before the End of the Term agreed upon, 


(a) See Rot. Clauſ. 9 H. 3. m.5. Viridarii & Foreſtarii Domini Regis de Frodo non ponantur in 


Aſif. 


_ ewithout 


Writ upon the Statute of 23 Ed. 3. 


without reaſonable Cauſe or Licence, he ſhall undergo the Pain of Impriſonment, 
and no Perſon under the ſame Puniſhment ſhall preſume to receive or retain ſuch 
Servant in his Service, nor ſhall any Perſon pay or promiſe to pay to any Servant 
greater Wages, Liveries, Rewards or Salaries, than were uſed to be given in the 
twentieth Year of the Reign of King Edward the Third, cur Progenitor, or was 
cominon one Year with another in the five or fix Years next preceding, under the 


Penalty of double of that which fhall be ſo paid er promiſed, to be applied to his 
Uſe who hall perceive bimſelf aggrieved by this, the aforeſaid I. retained in his 


Service at B. R. of C. lately ſerving bim the ſaid A. who, from the ſame Service 


before the Term agreed between them { Promiſe being made to him by him the ſaid 
I. of a Salary to be received more than uſual) without a reaſonable Cauſe and the 
Licence of the aforeſaid A. departed into the Service of him the ſaid I. although 
be hath been requeſted to reſtore the aforeſaid R. to him the ſaid A. he hath ad- 


milled 111d retained him, in Contempt of us, and to the great Damage of him the 


aforeſaid R. ſo that you may then have him there as well to anſwer us as the ſaid 


C 


ſaid A and contrary to the Form of the Ordinance aforeſaid; alſo attach the 


A. wherefore he departed from the Service of the ſaid A. without a reaſonable 
Cauſe and his Licence as aforeſaid, in Contempt of us, and to the great Damage 
of him the ſaid A. and contrary to the Ordinance aforeſaid » Aud bave there this 
Writ. Witneſs, &c. NE 

And he may ſue the Writ againſt the Maſter only, or againſt the Servant 
only, and it appears when the Writ is againſt the Maſter and the Scrvant,, 
then there are ſeveral Attachments made in the Writ. 9 H. 6. 7. 
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(a) And if a Man be required to ſerve, and hath not Lands nor Tenements Stat. 23 Ed. 3. 
to live upon, nor other Art or Trade, and he refuſeth to ſerve, then he who © 1 


requireth him to ſerve ſhall have this Writ : 

The King to the Sheriff, &c. FW. Sc. then attach R. ſo that you may have 
him before our Fuſtices, &c. as well to anſwer us as the afereſaid W. wherefore, 
whereas it is ordained by us and our Council, for the common, &c. that every 
Man and Woman of our ſaid Realm, of whatſoever Condition he fhall be, free or 
ſervile, being able in Body and within the Age of ſixty Years, not living by Mer- 
chandize, nor exercifing a certain Craft, nor having of his own whereof he can 


live, nor Land of bis own, about the Tilling whereof he can occupy himſelf, and 


not ſerving another, if he ſhall be required to ſerve in a fit Service, his State being 


confidered, he ſhall be bound ta ſerve him who ſhall firſk come to require it, and 


ſhall receive only the Wages, Liveries, Rewards or Salaries, which in the Places 


be ought to ſerve were accuſtomed to be paid in the twentieth Year of theReign of 


[ 168. Þ 


King Edward the Third, or common in the five or ſix Years one with another pre- 


ceding; and if ſuch Man or Woman ſo required to ſerve will not do this, he ſhall 


be immediately taken and fent to the next Gaol, and ſhall abide there under cloſe 
Cuſtody until he (hall find Security to ſerve in Form aforeſaid, be the ſaid R. being 
of ſuch Condition, hath abſolutely refuſed to ſerve the aforeſaid W. although be 
hath been often requeſted to ſerve him the ſaid W. for a Salary competent to his 


State and accuſtomed in the ſaid preceding Years one with another, in Contempt of 
us, and to the great Damage of him the ſaid W. and. contrary to the Form of 


the Ordinance oforeſaid : Aud have, &c. Witneſs, &c. 


(a) See 39 Ed. 3. 6. one cannot join, in one Writ, two Perſons who refule to ſerve. 


And 
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Ard if the Servant be retained in Winter to ſerve, and after he will depart A 
from his Maſter in the Summer, and ſerve in anot! r Place, then he whom 
he ſerved in Winter, ſhall have a Writ to compel him to ſerve him in Sum- 
mer, which is ſuch : 


The King to the Sheriff, &c. If W. o C. &c. then put I. of S. that be be, 


| &c. as well to anſwer us as the aforeſaid W. of C. Wherefore, whereas it is ap- 


pointed by us and our Council for the common Utility of our Realm, that no 5 
vant of whatſoever State or Condition be foal be, ſhall go away out of the Tow 

where he dwelt in the Winter, to ſerve elſwhere in Summer, if he can find a rg 
vice in the ſaid Town, under the pain of Impriſoument, except that the Men in 
the County of Stafford, Lancaſter and Derby, and of the Marches of Wales in 
the Time of Auguſt, may come to labour ia other Counties, and ſafely, as hitherto 
they have been accuſtomed to do, and may return, the aforeſaid I. in the Service 
of him the ſaid W. at F. in Winter lately retained, hath refuſed to ſerve the 
aforeſaid W. or any other Perſon in the Town afereſaid, although he hath been 


often requeſted to ſerve in the ſame Town for a competent Salary, in Contempt 


of us, and to the great Damage of him the ſaid W. and contrary to the 


Form of the Statute aforeſaid: And have there the Names of the Pledges and this. 
Mit. 


Witneſs, &c. | 
The Lords of Towns, or Juſtices of Peace, may commit Vagrants to Priſon, 


af they will not ſerve, and they may command the Gaoler to ſet him at Li- 


berty without any other Writ. | 

And if a Man be retained in Service, and go wandring abroad out of his ( 
Service, another Man may compel him to ſerve him, Sc. becauſe he is out 
of Service. 

(a) And ſo if a Man do retain another's Servant, not knowhig that he was 


in the Service of the other, he ſhall not be puniſhed for ſo doing, if he do not 


retain him after Notice of his firſt Service. 


(5) An Infant of twelve Years of Age ſhall be bound by his Covenant to D 


ſerve in Huſbandry. 
A Woman of ſuch Age ſhall be alſo bound to ſerve 1 in Huſbandry by her 


Covenant. 


(c) If a Man take an Infant or aches out of another's Service, he ſhall be 
puniſhed, although the Infant or other were not retained. 
| An 


(a) Note; If it be in the fame County, he 
ought to take Notice of the firſt Reteiner at his 
Peril, but he is not puniſhable, if he be found 
Vagrant in another County, 17 Ed. 4.7. 18 
Ed. 4. 5. except he procure his Departure; and 


it fo, he is puniſhable by the Statute, but if one 


retains a Servant, who has left his Maſter with- 
in the Term, or if one procures a Servant to de- 


part within his Term, and after retains him, ſo 


that he has Notice, yet he is not puniſhable at 
Common Law de Serwiente abdudto. 11 H. 4. 
24. adjudged: Sed quære, and g Ed. 4. 32. 
ſeems cont7a;z and if one takes my Servant out 
of my Service, againſt my Will, though it be 
with the Servant's good Will, yet a general 
Writ of Treſy aſs lies. 


() See the like, where an Infant of ten Years 
old was diſcharged of an Action on the Statute ; 
contra if he had been twelve Years old; yet by 
Hankf. a Writ lies againſt a Stranger who takes 
him, 2 H. 4. 18. an Infant by Cuttom may bind 
himſelf Apprentice, 9 H. 6. 8. and the Diveiſity 
agreed. See 211.6. 31, 33. 9H. 6. 10. Stat. 
5 Eliz. of Labovrers. 

(c) See where a Servant-was but nine Years 
old, in a Writ againſt him, and the Huſband 
and Wife who had retained him, the Infant was 
diſcharged, but the Huſband and Wife put to 
anſwer, and they plead that he was not retained 
by them, and Iſſue taken, &c. 29 Ed. 3. 27. 
but as it ſeems to me, Finchden there takes a 

good 
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An Infant by his Covenant ſhall be bounden to ferve in Huſbandry, al- 
though he may ſpend forty Shillings or twelve Marks by the Year. 
And ſo a Gentleman by his Covenant ſhall be bound to ſerve, although he 


were not compellable to ſerve. 


For it a Gentleman, or (a) Chaplain, or Car- 


penter, or ſuch which ſhall not be compelled to ſerve, Sc. (5) yet if they co- 
venant to ſerve, (c) they ſhall be bound by their Covenant, and an Action 


will lie againſt them for departing from their Service 


And it a Man do retain one to ſerve him for torty Days, and another doth 
afterwards retain him to ſerve him for a Year, the firſt Covenant 1s avoided, 
becauſe the Retainer was not according to the Statute. 

And ſo if a Man be retained to ſerve at every Time he ſhall be required, 
it is no Retainer according to the Statute, but a Covenant, if it be by Deed ; 


and without Deed it 1s void. 


G And a Man ſhall not have an Action againſt an Apprentice upon his De- 


1 


1 


parture, upon the Statute 27 Ed. 3. 22. 


And if a Man do retain one to ſerve him, and doth not expreſs for how 
long he ſhall ſerve him, he ſhall ſerve him for a Year ; for that Retainer is 


according to the Statute. Co. Lit. 42.6. 9 H. 6. 7. 112.4. 44. 41 Ed. 3. 13, 


27 Ed. 3. 22. 


If a Man who is not to have any Servant, do retain one to ſerve him, Sc. 


the Retainer is void. 


He who hath not ſufficient Lands of his own to dre, mall be compelled 


to ſerve. 


(4) A 


Departure from his Service. 3 


And a Man may retain one for two or chree Years, and 1t 1s good. 
L And keeping from the Servant Meat and Drink, is a good Caule for his 
39 Ed. 3. 22. 6 Ed. 4. 2. 


And ſo for Battery; or Licence to depart, is a good Cauſe of Departure: 
The Lord may take his Villain out of the Service of another, (e) if he hath 


peed of Servants, otherwiſe not. 19 R. 2. 50 Ed. 3. 22. 


a Diverfity, if the Servant departs firſt, 


(where he was never lawfully retained) there an 
Action does not lie againſt him who ſhall after- 
wards retain him; contra if he be taken with 
Force, &c. Action lies, tho he found the Infant 
Vagrant, and retained him. 38 Ed. 3. 5. See 
12 H. 8. 10, &c. | 

(a) A Writ does not lie on the Statute for 
Departure of a Chaplain who is retained to ſay 
Maſs. 10 H. 6. 8. 

(5) See accordant 11 H. 6. 1. but by Martin, 
Quæœre, if he be retained only for a Day, if he 
ſhall defeat the Covenant, ſuppoſing the Requelt 
to {<:ve is for a Year. 

(%) But the Count ought to be ſpecial. 11 


H. 4. 33. 


(4) 29 Ed. 3. 27. It is doubted if a Reteiner 


for more than a Year, be within the Statute. 
Fiat infra. 


(e) 29 Ed. 3. 41. Reſolved, 1. If a Villain 
be forced by Diſtreſs to go to his Lord, he ſhall 
be excuſed againſt him who retains him. 2. 
That though the Lord or his Feoffor have nos 
been ſeiſed of the Villain for twenty or thirty 
Years, yet he is not enfranchiſed, but the Lord 
may take him. 3. That the Villain may juſtify 
his Departure, cauſa qua ſupra, by Attorney. 
See 30 Ed. 3. 31. They were at Iſſue whether 
the Lord had need of the Service of the Villain; 
and Green doubted if it was iſſuable. See 9 H. 
4. 12. the Lord had Occaſion for his Service, 
and took him. See 19 K. 2. An on the Caſs 
5 2. for taking his Villain. 


i 
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Mrit de Reſtitutione Temporalium. 
If a Woman who is a Servant doth marry, yet it ſeemeth ſhe ought for to N 


ſerve (a). 


If the Huſband and Wife be retained in Service during their Marriage, Sc. O 
if they depart from their Service, an Action upon the Statute lieth againſt 
them. 46 Ed. 3. Bar. 214. 

If the Servant be drawn away, the Maſter may re-apprehend him, and keep P 
him in Spight of him. 

If the Maſter's Wife do beat the Servant, it 1s good un for the Servant 
to depart and leave his Service. 


Note; A Reteiner by her 1 is not within the Stat. 2 Ed. 4. 15. 


Writ de Reſtitutione Temporalium. 


1 Writ of Reſtitution of the Temporalties lieth, in caſe a ſpiritual A 
Perſon be elected a Biſhop, and conſecrated, Sc. then he ſhall have 
this Writ unto the Eſcheator, Fc. And ſo it is of an Abbot or Prior, which 
is of the King's Foundation, and ought to have the King's Royal Aſſent, Sc. 
when he is elected and eſtabliſhed Abbot or Prior, (5) he ought to ſue a Writ 


to be reſtored unto the Temporalties; and the Form of the Writ for the Prior 
is ſuch: 


The King to his Eſcheator in the County of Devon, greeting : Whereas the 
venerable Father H. Biſhop of Exeter, hath lately confirmed the Election made in 
the Conventual Church of P. of our beloved in Chriſt Friar I. of C. Canon of the ſame 
Houſe, to the Priory of that Place (to whom we had before given our Royal A, 
ſent and Favour) as appears by the Letters Patent of him the ſaid Biſhop to us 
thereof directed; We accepting that Confirmation have taken the Fealty of him the 


ſaid Elect, and have reſtored lo him the Temporalties of the Priory aforeſaid (as 


zhe Cuſtom is): And therefore we command you, that you deliver to him the ſaid 
Ele the Temporalties of the Priory aforeſaid in Form aforeſaid. 
And by that Writ appeareth, when a Priory or Abbey is void which is of B 


the King's Foundation, that they ought for to have the King's Royal Aſſent 


to go to the Election; and after the Election made the Biſhop ought to con- 


firm the Election, and to certify the King thereof by his Letters, and there- 
upon the King to take his Fealty ; and he to grant this Writ to reſtore the 


Temporalties. 
And there is another Writ when the King granted only his Aﬀent to go to 


the Election, and to make the Prior, without any Certificate made before of 


the Election, and the Writ is ſuch : 


(a) See contr. per Cur, II H. 4. 13. that it 


is not lawful to take her during the Eſpouſals. 
40 Ed. 3. Bar. 214. 7 R. 2. Treſpaſs 206. 
(6) And ſometimes it was by Mandate to the 


Tenants of the Abbey, &c. quod fint intendentes 


Abbati electo, Rot. Parl. 1 Ed. 1. m. 20. pro 

Abbate de Wells, and ice there pro Epiſcopo Cant. 

Rat. Parl. 2 Ed. 1. n. 24. pro Priore d: South- 
I 


wicks and ſee the Charter of King John, Mat. 
Paris 352. Salva nobis & heredibus noſtris Cufiod. 
Eccleſiarum & Monaſterior Vacantium, &c,——— 

Et vide Que vacant ſpectant ad Regem, 31 Ed. 3. 
Ayd de Roy 103. 19 Ed. 2. QAuare impedit 178. 


Rot Clauſi 6 Ed. 3. m. 23. viz, not of Churches 
Appropriate. 


Tre 


Hrit de Reſtitutione Temporalium. 


The King, &c. Whereas the venerable Father, &c. hath preferred cur beloved 


in Chriſt C. of D. Canon of the ſame Houſe, elected to be Prior of that Place (40 
which Election we had firſt given our Royal Aſſent and Faveur) to be Prior and 
Paſtor of the ſame Place, as appears by the Letters Patent of him the ſaid Bijhop 
to us thereof direfted ; We allowing that Preferment have token Fealty of him the 
ſaid Governor, and the Temporalties of the Priory aforeſaid, &c. (as above). 

C And the Prior ſo elected and eſtabliſhed may have a Writ out of the Chan- 
cery directed unto the Tenants of the Priory, that they do accept him for their 
Prior and Lord, Sc. and that they be Attendants, c. 

D And where the Prior or Abbot ought to have the King's Royal Aſſent to go 
to Election, and obtain the ſame, and afterwards make the Election, and the 


Biſhop doth avoid it, and afterwards they ſubmit unto the Award and Arbitre- 


ment of the Ordinary, to name to them one to be Prior, &c. and make him 
Prior, and certify the King thereof by his Letters, the King thereupon may 
grant ſuch Writ, viz. 


The King, &c. Whereas the venerable Father I. Biſhop of Wincheſter, hath 


avoided the Election lately made in the Church of S. D. near S. of our beloved in 
Chriſt Friar T. of N. Canon of the ſame Houſe, to be Prior of that Place; and 


by virtue of the Submiſſion of the Convent of the Place aforeſaid made to him, to. 


provide for the ſame Priory a fit Prior for that Turn, hath preferred our beloved 
in Chriſt Friar I. of W. Canon of the ſame Priory, to be Prior and Paſtor of that 


Place, as appears by the Letters Patent of him the ſaid Biſhop to us theresf di- 


refted, We being willing to deal graciouſly with him the ſaid I. have taken Fealty 
. of the ſaid I. and have reſtored to him the Temporalties of that Priory (as the 
Cuſtom is): And therefore we command you, &c. (as above). 

And by that Writ it appeareth, that the Writ is of the King? s ſpecial Grace; 
for the King might lawfully refuſe the Eſtabliſhment of the Prior, becauſe he 
was not elected according to the King's Licence and Aſſent to the ſame, Cc. 
But yet the common Uſe is, that if they cannot agree in the Election, to ſub- 
mit themſelves unto the Award of the Ordinary. 

E And there is another Form of Writ where the King grants his Royal Afient 
to any Chapter to chuſe the Biſhop, and they chuſe one of the Chapter; and 
been rag ot hbiſhoprick is void, the Guardian of the Spiritualties doth (a) 


certify that Election unto the King, and his Confirmation upon the ſame ; and 


upon that the King grants a Writ of Reſtitution, Sc. in ſuch Form : 


The King, &c. Whereas our beloved in Chriſt the Prior and Chapter of the © 


Chord of Chriſt of Canterbury, Guardians of the Spiritualties (the Archiepiſcopal 
See of Canterbury being void) have confirmed the Election lately celebrated in the 


Cathedral Church of the diſcreet Man Maſter H. of H. Archdeacon and Canon of 


the ſame Church, to be Biſhop of that Place (to whom we had firſt given our Royal 
A ent) as by the Letters Patent of the ſaid Prior and Chapter thereof to us di- 
refed appears; We the Confirmation, &c. (as above). 

F And before the Statute of Præmunire the King might ſeize the Temporal- 
ties of the Biſhop, if he came to the fame by Proviſion of the 2 but 
now he ſhall forfeit all his Lands and Goods by the Statute of 16 K. 2. 


(a) See this Certificate by Letters of the Metropolitan, with a ſpecial Concluſion, (forbidding 
any to ſay) the contrary, 21 Ed. 3. 40. 
Eee | Ard 


393 
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Writ de Reſtitutione Temporalium. 


And it appeareth by the Regiſter, if a Biſhoprick of Feland be void, that G 
they ſhall fue to the King here in England to go to Election of another, and 
after the Fledtion made they ought to have his Royal Aﬀent to that Election, 
upon Certificate of the Election to the Kipg: And thereupon a Writ ſhall be 
out of the Chancery here to the Chief Juſtice of Feland, or his Lieutenant, 
rehearſing the whole Matter, commanding him to take the Biſhop's Fealty; 
and to reſtore to him the Temporalties ; but now the Courſe in Ireland is to 
make ſuch Writs there in the King's Name, but the King doth nominate the 
Biſhops there, and alſo in England; and then the Chapter ſhall. chuſe him 
whom the King hath nominated unto them; and thereupon the Writs are made 


of Courſe. 


But how and in what Manner Archbiſhops and Biſhops ſhall be elected, no- & 
minated, preſented, inveſted and conſecrated unto the Dignity of an Arch- 
biſhoprick or Biſhoprick, ſee the Statute thereof made 25 H. 8. cap. 2. 

And the King may give Power to another to give his Aſſent to go unto B 
the Election, and to certify the ſame Election unto him again, and thereupon 
to take the Fealty of the Abbot, Prior or Biſhop, and to certify the King 
thereof in the Chancery. And the Writ of Dedimus poteftatem ſhall be ſuch : 
The King lo his beloved I. of C. his Conſtable of his Caſtle of A. B. greeting: 
Ne compaſſionating the Poverty of our beloved in Chrift the Sub- Prioreſs and Nuns 
of the Priory of B. (void by the Death of M. of good Memory, lately Prioreſs of 
that Place) to whom we have lately given leave to elef?, and we being willing to 


ſpare their Labours and Expences, have graciouſly given to you Power to give the 


Royal Aſſent in our ſteæd to the Election made of a future Prioreſs in the ſaid 
Church, or in the next to be made. And when ſuch Election by the Letters Patent 
of them the ſaid Sub-Prioreſs and Nuns, ſealed with the Seal of their Chapter, to 
11s thereupon directed, ſhall be preſented unto you, to ſignify ſuch Aſſent by your 
Lellers to the Dioceſan of the Place, that be may further execute that which 
concerns himſelf, and alſo to receive the Fealty of the ſame Prioreſs in our Name, 
if the ſaid Eleftion ſhall happen to be canonically confirmed, and it ſhall thereupon 
appear lo you by the Letters Patent of him the ſaid Dioceſan to us thereupon directed; 


And therefore we command yeu, that you do about the Premiſſes in Form aforeſaid, 


and certify us under your Seal diſtiniily and openly of the Fealty afereſaid, when 
you have taken it, ſending to us as well the Letters of them the ſaid Sub-Prioreſs 
and Nuns, as the Letters of him the ſaid Dioceſan aboveſaid. Witneſs, &c. 
And if the Dean and Chapter go to the Election of the Biſhop without the C 
King's Aſſent, and certify the ſame to the King, the King may chuſe whe- 
ther he will aſſent to the Election or not; and if he will give his Royal Aſſent 
to the ſame, then he ſhall ſend a ſpecial Writ to ſome Perſon to take Fealty 
of him ; and the Writ in the Regiſter is ſuch: TO 
The King to his beloved and faithful I. his Juſtice of Ireland, greeting: Whereas 
our beloved in Chriſt the Dean and Chapter of the Church of B. (their ſaid Church 
beins lately void by the Death of Luke of good Memory, lately Biſhop of that 
Place) have choſen our beloved in Chriſt M. I. Dean of the Church aforeſaid, for 
their Biſhop and Paſtor, and have beſought us by their Letters Patent, that we 
wwonld vouchſafe to give the Royal Aſſent to the Election: We (although the ſame 
Dean and Chapter have not firſt requeſted of us Licence of elefting, as the Cuſtom 
ig. being willing, nevertheleſs, to do eſpecial Favour to them for this Time, are in- 
duced 


Licence to go to Election. 


Auced to give the Royal Aſſent to the ſaid Election, being unwilling that they ſou'd 
be moleſted or in any wiſe aggrieved, although they did not requeſt ſuch Licence; 
being moreover willing to do a more profitable Favour to him the ſaid Ele, that * 
his Labours and Expences may be ſpared, we have given you Power, that if ſuch 
Election happen to be canonically confirmed by the Metropolitan of the Place, and 
it ſhall ſo appear to you by the Letters Patent of him the ſaid Metropolitan to us 
thereupon directed, then you may receive in our Name the Fealty of him the ſaid 
Eleft due to us in this Behalf, and may in our ſtead cauſe the Temporalties of that 
Biſhoprick to be reſtored to him, as the Cuſtom is, having firſt received from the 
Biſhop elect his Leiters made with his Seal, &c. and ſealed with the Seal of his 
Chapter, that our Favour which we have at preſent done, being of our mere Li- 
terality, may not turn to the Damage of us or our Heirs, &c. Witneſs, &c. 


Licence to go to Election. 


D HE Form of the King's Licence to go to Election is thus (a): 
1 The King to vis beloved in Chriſt the Prior and Convent of the Monaſtery 
of Peterborough, greeting: We are humbly ſupplicated on your Port, that whereas 
Hour Church aforeſaid is deſtitute of the Help M a Paſtor by the Death of M. of 
good Memory, the laſt Abbot of that Place, we would vouchſafe to grant leave ty 
you of chufing for yourſelves another for Abbot and Paſtor of the ſame Houſe , Mie 
Being favourably inclined to your Prayers in this Behalf, have thought fit to grant 
unto you that Licence, commanding you that you chuſe ſuch a one fer Abbot and 
Paſtor, who is devoted to God, neceſſary for your Church aforeſaid, and projiteble 
and faithful to us and our Kingdom. In Witneſs whereof, &c. 

E And when they have made their Election, they ought to ſue a Writ to have 
the King's Royal Aſſent to that Election, and that Aſſent ſhall be made by Writ 
directed to the Biſhop of the Dioceſe, and ſhall be ſuch : 

The King to the venerable Father in Chriſt P. by the ſame Grace Biſhop of Lin- 
coln, greeting: Know ye, that we have given the Royal Aſſent and Favour to the 
Election lately made in the Conventual Church of the Monaſtery of B. of your Dio- 
ceſe (void by the Death of W. of good Memory, the laſt Abbot of that Place) of 
M. Sub-Prior of the ſame Houſe; or of Friar B. a Monk of the ſame Ilcuſe, to be 
the Abbot of that Place; and this we figmfy to you by the Tenor of theſe Preſents, 

that you may execute that which to you belongeth in this Behalf. ES 
() And the Abbot, when he is made Abbot, may ſue Letters Patent, di— 
rected to his Tenant, reciting how he is made Abbot, and how the king hath 
reſtored to him the Temporalties, commanding them that they be attendant 
upon him as their Lord. 


(a) See Rot. Pat. 1 Ed 1. m. 4. Eleftzo ca () Note; The King may at this Day create 
Sata eo quod Licentia Regis non fuit requifita, & a Biſhop per Annulu' & Baculu”, or by Letters 
Ae concilis Regi, Epiſcopus Dunelm' prefect Abba- Patent. Mich. 13 Tac. „„ 155 Or 
zem foci Diæcęſan'. And mote; this was in Ireland. 151. adjudged. | 
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13 H. 4. 16. 


Writ of Decies tantum. 


rd hy * taketh of the one Party, or of the other, or of both, to give their Ver- 


Needed dict, Sc. Then he who will may ſue this Writ, for it is an Action popular. 
Releaſe of the And the Writ of Decies tantum lieth againſt all the Jurors, although they 
Party is not ſeverally take Sums of Money, as ſome more, ſome leſs. 


good againſt 


the King. 40 Ed. 3. 33. 44 Ed. 3. 36. 36 H. 6. pl. 1. and fol. 28. 


Co.Lit.369. a. 


17 Ed. 4. 5 
One Juror 


And Decies tantum lieth againſt an Embraceor, if he take Money, as well 
as againſt a Juror, otherwiſe not. | 


may pray his Companions to paſs with the one, or the other, becauſe he is perſuaded in Conſcience with him. 


Co.Lit.369.a. (a) And an Embraceor is he who cometh to the Bar with the Party, and 


6 Ed. 4. 5. talketh in the Cauſe, or ſtandeth there to Survey the Jury, or to put them 
14 fo in Fear: but the Lawyers may plead in the Cauſe for their Fees, but they can- 
abe or not labour the Jury, and if they take Monies ſo to do, they are Embraceors. 


37 H:6. 31. And the Decies tantum doth not lie againſt the Embraceor, if he embrace 
acc. per Cur'. and take no Money; for he ought to take Money, and alſo embrace, if the 


22 H. 6. 5. Action be maintained. 
27 H. 6. 3. 


i Ma. Dyer 


2 tantum lieth if they take Money. | 
5. 


41 Ed. 3. 5. it may be ſued againſt the Juſtices of Ni Prius by Bill, and it may be ad- 


40 Ed. 3. 33. journed from them in Banco. And the Form of the Writ is ſuch : 


41 Ed. 3. 9. The King to his Fuſtices of the Bench, greeting: Whereas in our Statute at 

Weſtminſter, ſet forth in the fifth Year of our Reign, it is (amongſt other Things) 

Certain Jurors 07 dained and appointed, that if any Juror in Aſſiſes, Turies or Inqueſts, take of the 

took Money of one Party or the other, and of this be duly convicted, that from thenceforth he 

ny WO ſhall not be put in Aſſiſes, Furies or Inqueſts ; and nevertheleſs he ſhall be commit- 
el 


— — _ ted to Priſon, and further ranſomed at our Will; and S. and W. lately put in a 


Covenant certain Ingqueft between A. Demandant, and R. Tenant of one Meſſuage with the 


made before, Appurtenances in N. Io be taken before you in the Bench aforeſaid, took (b) as well 


* nw F „f the ſaid A. as of the ſaid R. againſt the Form of the ſaid Statute, as we have 
ark, an 


And Decies tantum lieth againſt the Jurors, although they do not give a 
21 H. 6. 20. Verdict, if they take Money; and ſo if they give a true Verdict, a Decies 


[ 171. ] HE Writ of Decies tantum lieth, where any of the Jury who is ſworn, 4 
(| . 


B 


20 H. 6 54. And a Decies tantum may be ſued againſt the Jurors and Embraceors, and D 


= 


received Information: We willing that Statute to be inviolably obſerved, command 
were thereof 


convict by 9%, ihat having called before you the ſaid W. and S. if it may appear to you, 


Verdict, and that they were put in the Inqueſt aforeſaid, and have taken as well of the ſaid A. 


tined each a 


Mark ; ſo note, that is out of the Statute, and there was no committing him to Priſon, 39 Aſſ. 19. Brion. Decies 
tantum 15. 8 H. 6. 9 & 10. Not guilty is no Plea in Decies tantum : But he ought to ſay, that he took no 
Money, 6 Ed. 4. 5. For in a Writ of Maintenance he muſt ſay, he did not maintain. | 


(a) If an Attorney promiſes or gives any Thing (5) 4d grave Damnum & noſtri Contempium, 
to the Jury, it is Maintenance, and puniſhable; without ſaying ad grave Damnum of the Plain- 
but a P-cic: bantum does not lie againſt the Jurors tiff, becauſe it is an Action popular, 21 H. 6. 54. 
for ſuch Taking. 13 H. 4. 15. vide infra H. 


as 


Writ of Decies tantum. 397 


as of the aforeſaid R. then having inſpected the Statute aforeſaid, you further do 
thereupon, that which ought of Right, and according to the Statute aforeſaid, 
ought to be done. Witneſs, 8c. 
F And upon this Writ the Juſtices ſhall make Proceſs for the King againſt 
the Party, which Writ ſhall be a Poxe (as it ſeems) to attach him to appear, 
and to anſwer the King for the ſame; and there is another Form of Writ for 
the Party thus: LO 3 
G The King to the Sheriff, &c. If W. H. ſhall make you ſecure, then put, &c. 38 aq. 9. 
I. S. I. F. and W. K. Sc. that they be before us from the Day of Saint Michael 
in three Weeks, whereſoever we ſhall then be in England, as well to anſwer us as 
the aforeſaid W. H. wherefore, whereas in the Parliament of Lord Edward lately 
King of England, Sc. held at Weſtminſter in the thirty-eighth Year of his Reign, 
amongſt other Things it is agreed, That if any Furors in Aſfiſes, Juries and other 
Inqueſts to be taken between us and the Party, or Party and Party, do any thing 
take by themſelves or others, of the Parity, Plaintiff or Defendant, to give their 
Verdift, and upon this be convicted by Proceſs in a certain Article touching Jurors, 
made and ordained in the thirty-fourth Year of the Reign of our ſaid Grandfather, 
whether it be at the Suit of the Party, who for himſelf, cr for us, or any other 
Perſon, will proſecute, every one of the Furors aforeſaid ſhall pay ten Times as 
much as he hath received, and he who makes the Suit ſhall have one Moiety, and 
we the other Moiety;, and that all Embraceors bringing or procuring ſuch Inqueſts 
in the Country for Gain or Profit to be taken, ſhall be puniſhed in the ſame Man- 
ner and Form as the Jurors; and if a Juror or Embraceor ſo convitted have not 
whereof he can make Satisfaction in Form aforeſaid, he ſhall be impriſoned for one 
Year, as in that Ordinance is more fully contained; the aforeſaid I. S. I. F. and 2 H. 6. 54. 
W. K. Jurors put in a certain Inqueſt which was lately ſummoned and taken before ebene 
 #he Juſtices of Lord Richard the Second, lately King of England after the Con- of the Words, 
queſt, of the Bench at Weſtminſter, by the Writ of him the ſaid late King, of Re- grave Dam- 
cord between R. F. and the aforeſaid W. H. of the Beaſts of him the ſaid R. num. &c. and 
taken and unjuſily detained, as it was ſaid, for giving their Verdict in this Behalf, 1 
and the aforeſaid W. D. and L. I. Embraceors of the ſame Fury, to bring and jar n Mi 
H procure the ſame, took of the aforeſaid R. divers Sums of Money and other Gifts, 41 Ed. 3. De- 
at the City of Weſtminſter, in Contempt of us, and to the great Damage of him cies tantum 2. 
the (aid W. H. and againſt the Form of the Ordinance aforeſaid: And have 
there the Names of the Pledges and this Writ. An Ambidexter is that Juror or 
Embraceor, who taketh of one Part and the other, to reſtore ten Times as 
much, Cc. See Statute of 27 Ed. 3. c. 3. 33 Ed. 3. c. 8. 38 Ed. 3. c. 12. 


Writ 


it of Champerty. 


[ 172. ] PHE Writ of Champerty lieth, where a Man by Covenant or Agreement A 
1 made by Writings or by Word, agreeth to have Parcel of the Thing or 
47 Ed. 3.9. Land, or Debt which is in Suit, that ſhall be recovered, if he do recover, 
to maintain and aid him in the Action, and in the Manner for which he ſueth. 
(a) Then he who is grieved ſhall have this Action againſt him who maintain- 
eth the Suit for the ſame Intent; and the Writ'is ſuch : NES, 

The King to his Juſtices of the Bench, greeting: Whereas among ſt other Articles 
which Lord Edward lately King of England, &c. granted for the Amendment of 
the State of his People, it is ordained, that none of his Miniſters, nor any other 
Perſon, for Part of the Thing which is to be had in the Plea, ſhall take upon 

himſelf to maintain the Buſineſſes which are in the Plea; nor ſhall any Perſon 
upon any ſuch Covenant give up his Right to another. And L. hath now taken 
upon himſelf to maintain () the Plea of the Plaint which is before you, by our Writ 
between A. Demandant, and B. Tenant, of one Meſſuage with the Appurtenances 
in I. for having Part of the ſame, againſt the Form of the Ordinance aforeſaid, 
as we have received Information: We willing that Ordinance to be invialably 
ebſerved, command you, that you having inſpected the Tenor of the Ordinance 

 eforeſaid, further cauſe to be done thereupon, that which of Right, and according 
to the Form of the Ordinance aforeſaid, ought to be done. Witneſs, &c. 5 

(c) And upon that the Juſtices ſhall award an Attachment againſt the Party B 
out of the Common Pleas, Sc. returnable at a certain Day. | 

And this Suit ſhall be ſaid the King's Suit; but yet the Party may ſue an C 
original Writ out of the Chancery againſt him, who purchafeth Parcel of the 
Land depending the Plea, Sc. And the Statute which giveth the Action, is 
the Statute of Articuli ſuper Ghartas, cap. 11. (d) which willeth that no Miniſter 
or other for Part of the Things which are in Plea, take upon him any Matter 

which is in Suit; nor none upon any ſuch Covenant ſhall give up his Right; 
and if any do ſo, and be attainted thereof, then ſhall be forfeit unto the King 
Fo much of his Lands and Goods of the Taker, as doth amount unto the 
Value of the Part he hath purchaſed by ſuch Taking upon him. 

30 All. 5. And by thoſe Words it Eeweth that he, who loſeth his Land pendent the 
Br, Champ. 7. Suit, or giveth Parcel thereof pendent the Plea, to the Intent aforeſaid, ſhall 
be puniſhed as well as he who is the Purchaſor. 30 Af. 15. cont. F. Cham 
pPeriy g. cont. . e 5 

Br. Champ. 7. Anno 30 Ed. 3. Lib. A. It is no Plea to ſay he did not purchaſe pendent D 
Fiz, 14+ the Pleaz by which it ſcemeth if he purchaſe before the Writ ſued to main- 


(a) See 12 Ed. 3. Champerty 9. Where the (c) Note; Proceſs of Outlawry is in Mainte- 
King ſued a Writ of Champerty, Oc. nance, but not in a Writ of Conſpiracy. 22 H. 
(5) Without alledging that the Party had 6. 7. 
maintained in the Writ, for that the Writ 1s ad (4) See 20 H. 6. 30. It is doubted if the 
dampnum; Note, The Juſtices may amend a Writ Writ lies in this Caſe; for it is not warranted 
directed to them, but not a Writ diected to the by any Statute, | 
Sheriff. 22 H. 6. 7. | 
550 5 tam, 


Writ of Champerty. 399 
fain, Ec. that he ſhall be puniſhed, &c. by the Statute; amen quære. For 19 -ng Champ. 
R. 2. Champerty 15. it is holden by all the Court, that if a Man bargain for ' 91. 

any Lands by Deed, and afterwards an Action is brought for the ſame Land, . 
and afterwards pendent the Plea he maketh Eſtate to him, to whom he — 465. acc. 
the Bargain, that it is not Champerty. 


E A Surrender made by him in the Reverſion pendent the Pl-a is not 17 Ed. 2. 


F 


Champerty. | Champ. 14. 
And if a Man purchaſe Land bona fide pendent the Writ, and not to main- ve Afl 35 Br. 

tain, it is not Champerty. 21 Ed. 3. 10, 52. 50 A. 3- 17 Ed. 2. Champerty rg a 

6, 14. Br. Champ. 4. 


G And a Diſſeiſor in an Aſſiſe ſhall have a Writ of Champerty, if the Diſſei- 47 Ed. 3. 9. 
ſee 


32 Ed. 3. Cham- © Ed. 3. 3. 


grant Part of the Land by Covenant to maintain, Oc. 
Litt. ag Champ. 


erty 6. contra 14 H. 6. 7. 1 Inſt. 2 1. 4 Ea. 3. Champerty. 7 Ed. 4. 12. 
4. cont. 6 Ed. 3. 33. Nat. Br. 180. 

And a Man may give to his Son in Frank-marriage, or for Life, and it 
ſhall not be ſaid Champerty, for the Statute in the End thereof is in ſuch 
Manner. But that is not to be intended, that a Man may not give Counſel 
Fees for their Pleading. Dyer 301, 274. Bro. Champerty per tot. 17 Ed. 2. 


Cbamperty 14. Nat. Br. 180. B. 


And in a Writ of Champerty, 17 Ed. 2. where the Writ did abate for falſe 
Latin; the Defendant was put to anſwer the King's Suit for the ſame Matter. 


R And if a Man grant a Rent out of the Land, pendent the Suit for the Land, 


N And if the Officers of the Court do maintain an 7 Plea 
Court to have Part of the ſame, or other Profit by the Recovery in that 


the ſame is Champerty, although that that Rent is not as a Demand, Sc. 


L And Champerty lieth as well upon Covenant made by Word, E. as if it Ant. 171. 


were made in Writing to have Parcel of the Thing, Cc. 30 Aff. 15. 


M. And if the Covenant be to have a Rent out of the Land of another which 


is not in Suit, it is not Champerty. But if he do maintain, Sc. he ſhall have 


a Writ of Maintenance againſt him for the ſame, but not a Writ of Champerty. 
pleaded in their 


Action, the Party grieved ſhall have ſuch a Writ : 
The King to the Sheriff, &c. If R. and M. his Wife ſhall make you ſecure, &c. 
then put, &c. I. and W. Bailiffs of our City of Wincheſter, W. and W. that 


they be before our Juſtices, &c. to ſhew wherefore, whereas by the Common Council 


of our Realm it is provided, that none of our Miniſters, or any other, ſhall main- 
tain Pleas, Plaints, or (a) Bu ineſſes which are in our Courts or eljewhere, of 


(a) Note; if one gives Money to another to 


purchaſe an Appeal, this is not Maintenance; 
contra 1 R. 2. c. 4. if he gives it after the Ap- 
peal purchaſed, per Maribam, 3 H. 6. 34. and 
one cannot maintain another, except there be 
ſome Relation between them ; and therefore in 
ſuch Cafe the Grantor or the Grantee may ſhew 
and produce Evidences, &c. where the Grantee 
is impleaded, though no Voucher or Warranty 
of Charters be ſued againſt him: So a Servant or 
Couſin to the Tenant may maintain generally, 
11 H. 6. 41, and in an Appeal by a Servant the 


Maſter may retain Counſel, pay Fees, &c. with 
his own proper Goods, c. and fo may the Son 
for the Father: So giving of Money, &c. to a 
poor Man by Way of Alms, &c. is no-Mainte- 
nance ; yet to ſtand with a Stranger at the Bar 
is Maintenance. 21 H. 6. 16. So it is for a 
Stranger to ſhew to the Jury the Truth of the 
Matter, or to ſay that he will ſpend twenty Shil- 
lings for J. S. though he dues not give any. 
Money to labour the Jury; yet it is Mainte- 
nance, though he does not labour the Jury. 


See 22 H. 6. 5. * 
Lands 


400. 


-L 173: ] 


|| 


Writ upon the Statute, &C. 


Lands and Tenemeuts, or other Things whatſoever, for having Part of the Thing 
demanded, or other Profit, by Agreement made thereupon, nor ſhall any one upon 
any ſuch Covenant give up his Right to another, the aforeſaid I. and W. W. and 
W. a certain Plea of freſh Force, which is before the Mayor and the ſaid Bailiffs 
of the City aforeſaid, between S. and A. his Wife Demandants, and the aforeſaid 
R. and M. Tenants, of one Meſſuage with the Appurtenances in the City aforeſaid, 
for to have Part of the Tenement aforeſaid, and other Profits thereof, have now 
taken upon themſelves for the aforeſaid S. and A. to maintain, and do maintain, 
to (a) the great Damage of them the ſaid R. and M. and againſt the Form of the 
Statute aforeſaid : And have, &c. p 


Writ upon the Statute, That none be Victualler for the 
Time that he is Mayor, or Sheriff, or Head-Officer 
of a Town or Borough. | . 1 


NOTE, That by the Statute of Tork, no Victualler ſhall uſe the Occupa- 
tion to ſell Victual or Wine in Groſs or by Retail, ſo long as he is in 
Office in any Town, Borough or City, to keep the Aſſiſe of Bread and Wine, 
upon Forfeiture, Sc. If a Man who is a Victualler be choſen to be Mayor, 
Sheriff, or other Officer of a Town, Borough or City, who by Reaſon of his 
Office is to keep the Aſſiſe; by the Statute of 3 H. 8. cap. 8. it is ordained, 
That two diſcreet Perſons of the ſame Town, Sc. who are not Victuallers, be 
choſen and ſworn to aſſiſe the Aſſiſe of Bread, Wine, and Victual, during the 
Time that he is in his Office, and then, after the Price aſſeſſed of Wine and 
Victual, for the Time, it ſhall be lawful for him who is choſen Mayor or 


Sheriff, to ſell Wine and Victual for the Time that he is Officer. But that A 


Statute doth not extend to London, York, or Coventry, to ſell or retail Wine 

or Victual, but in Groſs they may. And by the Statute of 6 R. 2. cap. 9. 

That Victuallers be not choſen to the Office of Judge in Towns or Cities, 

but for Want of others, then he ſhall not ſell Victuals upon a Pain of Forfeiture. 
But it appeareth by the Statute of 3 H. 8. what Things he may do. 


And if any Man in London, York, or Coventry, or other Place, offend againſt B 


thoſe Statutes, then he who is grieved may ſue a Writ directed to the Juſtices 
of Aſſiſe, commanding them to ſend for the Parties, and to do Right, &c. 
Or the Party grieved may have an Attachment againſt the Officer, Mayor, 
Sheriff or Bailiff, who offend contrary to the Statute, to appear before the 
Juſtices in the King's Bench, or before the King in the Common Pleas, to 


_ anſwer the Matter. And the Form of the Writ unto the Juſtices of Aſſiſe is 
a} | 


{a) Note; If he ſhews any Maintenare?, it whole Plea, although it be only a tranſient Act. 
hall be id to be Maintenance pending the 22 H. 6. 6, per Cur”, 


; The 


* 


Writ upon the Statate of Articuli Cleri, &c. 401 


The King to his beloved and faithful A. and B. Juſtices aſſigned to take 20 
fiſes in ſuch a County: Whereas for the common Profit of the People of our Realm 
it is appointed, that no Officer in Cities or in Boroughs, who by reaſon of his 
Office ought to keep Aſiſes of Wines or of Vittuals, ſo long as he is attendant to 
that Office, ſhall merchandize for Wines nor for Viftuals in Groſs nor by Retail. 
And now R. of B. hath given us to underſtand, that S. and M. Bailiffs of the 
Town aforeſaid, and certain other Bailiffs in the ſaid Town of S. who by reaſon 
of their Qffice ought to keep ſuch Aſſiſe in the ſaid Town, ſell Wines and Viftuals 
in Groſs and by Retail, againſt the Form of the Statute aforeſaid ; We, if it be 
ſo, willing to apply a Remedy in this Behalf, command you, that having heard the 
Complaint of the aforeſaid R. and having called the Parties before you, ard heard 
their Reaſons ſeverally thereupon, and having inſpected the Tenor of the Statute 
aforeſaid, you cauſe to be done to him the ſaid R. as well for us as for himſelf, 
due Fuſtice bereupon, as ought to be done, according to the Statute aforeſaid. Mil- 
ne ſs, &c. 5 8 | 
* if the Action be brought upon the Statute of York, then he who ſueth 
the Action ſhall have the third Part, and the King ſhall have the Reſidue of 
the Victuals which is forfeited. And alſo the Form of the Writ of Attach- 
ment is ſuch: 5 7 5 3 
The King to the Sheriff of Yorkſhire, greeting: Put, &c. P. T. of Richmond, 
lately Bailiff of the Town of Richmond, that he be before us, &c. to ſhew where- 
fore, whereas for the common Profit of our Realm of England it is agreed by the 
Common Council of the ſame Realm, that no Officer, &c. by Retail, under the 
Forfeiture of the ſame, the aforeſaid P. while he was Bailiff of the ſaid Town of 
Richmond, oftentimes merchandized in Wines and divers other Victuals, to the 
Value of one hundred Pounds, in the aforeſaid Town of Richmond, as well in 
Groſs as in Retails, and there ſold them, as it is ſaid, in manifeſt Contempt of us, 
and to the great Damage of our People, and againſt the Form of the Ordinance 
aforeſaid: And have, &c. Witneſs, &c. 0 ” 


ANTE 2 "PE? 

* A n - . "a 8 

ho = - = * 4 £ _—_ - - * Ah cl co 2 
OH — — n Tenne ad! r th ATT n = 5 Zr 

— RY. 2 > \ 2 — —Soo ol __ 3 N n < — CEE TT 9 5 b 
N — * N »* „ ** : 2 — . 

- 8 4 : 8 — — r 8 * oy 0. .. q \ M ——U— 

n r —— — - * 5 *: N 1 — 2 N — 2 us 2 ” —- 

r ne, Fre . . 9 8 


5 2 12 
8 4 r 
D 
r E 


+ 5 5 9 8 
PF, 8 8 8 *r 
Pia bd > re rnd 

all.. 


— 
* 
= 
= " 
$ 
— 
1 : 5 
Wy 8 
111 5 
. þ x K 
9 1 2 N 
_. FE 
-# 5 a 
* © +) 1 
l 2: $ 
.v j \ a 
q . * 
nan! 
_ Ras ; 
2 1 s 
q = 2; * 7 
* 1 2 "= 
i N 5 
4 $1 7 
1 
Iz b 8 * 5 
15 1 
£ . S | 
1 * 
ii D 
0 
1 v4 
Zh | 
* 4 
* * 1 
\ Fama t 
——_— 
* * 
1 7 
* 1 
1 * 3 
mn FE 
5. | 
1 
1 
1 
TH. 
"i 4 I 
» (3% 
El 2 1 F 
|= Ty 3 
W's; 
$6; x5 
1.539 \ 
* 1 88 
. 2 * 
: Sls. os - 
BIG 
TH 
_-, Bo 
A a 
"1 
: * 
1 
ge” + 
! i 
1 
1 5 4 
— 1 LU 
| 8 
„ 
1 
3 ; IE; 
#1 T- 
1 75 „ 
1 SEE 
f 8 
I 
I. 
* N. 
„ - 7 
7 4 
* 1,3 
"ET 3% 
: 1 
1 
1 
4 ; hy l I 
N 2 
5 248 
5 4 44 
47 * 
r 
. $1 
1 + 
FE \ 
= - * 
927 I v4 ; 
1 1 
&. 
4438 B 
« "5 
5” 
9 = 
7 
2 
4 = 
5 kl 
» 
: w7 
P . 12 
. 5 . 
. 4 © 
HY 
8 7 
1 Y 
4 
! # 
VE 
"7 - 
U e 
- 4 * 
33 2 
: * 
Ext! 
$7 2 
1 
>> A 
of + — 
. 5 
1 
1 
4 
1 
= 
E. 
R 
- 
24 
: =" 
* | 
jt 3 
. * 
1 12 
1 
1 
* 2 
_ — 
74 9 
4 1 
bk 
4 
3 
== T 
* 
us 
£ 1 
8 L3 
3. 
BY 
og 7 
1 


Writ upon the Statute of Articuli Cleri, that he do net 
diftrain in the Glebe of Parſons; nor in the King's 
Highway. 
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E THE Writ that no Diſtreſs be taken in the Glebe Land of the Parſon by 

1 the Sheriff or other Officer, is grounded upon the Statute of Articuli 
Cleri, cap. 6. By which Statute it appeareth, that the Sheriff nor other Offi- 
cer ſhall (a) not diſtrain in the King's Highway, nor in the Glebes of ancient 
Times 


(a) See where a Bailiff by Warranty on a a general Writ of Treſpaſs; and for that he 
Commiſſion out of the Exchequer to levy a Sum took it by Virtue of a Commiſſion and Grant, 


certain on the Dean and Chapter of C. on a Tax 


granted to the King, diſtrained in Parcel of the 


Parſonage of the Church of X. which was a 
Sanctuary, and the Dean and Chapter brought 


though nothing had been due; yet he ſhall not 
be ſaid to come wi & armis & contra pacem: 
and therefore the Plaintiff ought to have aided 
himſelf by a ſpecial Writ, or at leaſt by a Re- 

F ff ple vin; 


402 Writ upon the Statute of Articuli Cleri, &c. 


Times given to Rectories, and if any Sheriff or other Perſon do contrary, then 
he who is diſtrained may ſue this Writ. 
See Marlebr, And if a Lay Perſon be diſtrained in the King's Highway, Sc. he ſhall F 
cap. 55. have an Action upon the Statute of Marlebridge. But a fpiritual Perſon ſhall 
V.17Ed.g.43. have his Action upon this Statute. But by the Statute of Marlebridge the 
Fitz, Reicous King's Officers may diſtrain in the Highway. And after the Writ delivered 
4 yo eg to the Sheriff, if he be diſtrained again, he ſhall have an Alias and Pluries, 
, and thereupon an Attachment. And this Writ is in itſelf a Prohibition to the 
Sheriff; and the Writ is ſuch: 8 5 OY 
The King to the Sheriff, &c. greeting: Whereas in the Articles of the Prelates 
and Clergy of our Realm granted by Lord Edward lately King of England, our 
Grandfather, with the Aſſent of the Nobles and great Men of our Realm, that 
Diftreſſes ſhall not be made upon Refors by the Sheriff, or others our Miniſters, in 
the King*s Highway, or in the Fees wherewith Churches in Times paſt have been 
endowed ; and now, from the grievous Complaint of our beloved in Chriſt the Ab. 
bot of Vale Royal, Parſon of the Church of K. we underſtand that you, by Colour 
of your Office, have lately entred the Lands and Tenements which are of the 
Dowry and Fee of the ſame Church at K. and have grievouſly diſtrained the afore- 
ſaid Abbot in the Lands and Tenements aforeſaid, and do not defiſt to diſtrain 
thereupon, to the Prejudice of him the faid Abbot, and to the manifeſt Hurt of 
Eccleſiaſtical Liberty, and againſt the Form of the Articles aforeſaid : We willing 
1890 keep the Eccleſtaſtical Liberties unhurt command you, that you in no wiſe make 
L 174, ] any Diſtreſſes in the Lands and Tenements which are of the Dowry of the Church 
aforeſaid, nor attempt any thing that may tend to the Hurt or Weakening of Ec- 
clefiaftical Liberty, and the Diſtreſs (if any you ſhall have made) upon the ſaid 
Abbot in the Fee of his Church afereſaid, as before is ſaid, without Delay you 
fall releaſe to him, &c. Witneſs, &c. 5 | 
And it feemeth, that the Party who is diſtrained in the King's Highway, A 
or the Parſon in the Glebe of his Church, ſhall have an Attachment againſt 
the Sheriff, or other who diſtrained, although they never ſued out before this 
Writ of Prohibition to the Sheriff ; becauſe that the Statute 1s a Prohibition 
itſelf to the Sheriff, Sc. 
And by the Statute of Articuli ſuper Chartas, cap. 12. the Sheriff ought E 
not to make exceſſive Diftreſs for the King's Debt, nor diſtrain the Plough 
Cattle, if he can find others. And if the Party will find Sureties to the She- 
riff to pay the King's. Debt before the Day of the Return of the Writ, the 
Sheriff ought to deliver back the Cattle. And if the Sheriff do otherwiſe 
than is expreſſed in the ſaid Statute, the Party upon that Statute ſhall have 
Attachment againſt him, or he may ſue forth a Writ to inhibit the Sheriff, 
that he do not diſtrain contrary to the Form of the Statute ; and the Writ is 
ſuch: 


plevin; and the Plaintiff took nothing by his Iſſues Joſt by the Prior, ard that a Precept from 
Writ, 26 Ed. 3. 70. and fo note the Liberty of Sheriff came to the Plaintiff, commanding him 
the Church is not exempted from temporal Ju- to levy it, &c. and that he entred, &c. for that 
riſdiction. See in the like Caſe, where in Treſ- he could not find any Diſtreſs elſewhere, &c. 
pa's contra pacem, for diftraining in a Sanctuary, and the Writ was abated for that Cauſe, i. e. it 
the Defendant juſtifies as the King's Bailiff for not being contra pacem. 28 Ed. 3. 97. Th 


| 


Writ for to ſeize the Land of the Wife, &c. 

The King to the Sheriff of Derbyſhire, greeting : Whereas amongſt other Articles 
which Lord Edward of famous Memory, ſome time King of England, our Grand- 
father, ordained for the Amendment of the State of the People of bis Realm, it is 
contained, that too great Diſtreſſes ſhall not be taken fer our Debts, and that if 
the Debtor can find ſufficient Security for the Debt, until a Day before the Day 
limited to the Sheriff, that ſuch Diſtreſs ſhall be releaſed in the mean time; We 
command you, that if I. of W. ſhall find you ſufficient Security to anſwer us al 
your next Profer for one hundred Shillings, by which he made Hine with us before 
our Juſtices of the Bench, for Licence of Concord in a Writ of Covenant, and 
which you require of him by Summons of our Exchequer, as it is ſaid, then the Di- 
ſtreſs which you make upon him upon the Occaſion aforeſaid, in the mean time ſu- 
OY. 9 the Security abode mentioned: And bave you there this Writ, Wit- 
neſs, &c. 

And there is another Form of Writ in ſuch Caſe, thus: 

The King to the Sheriff, &c. That too great Diſtreſs ſhall not be taken for onr ' 
Debt, nor driven too far; and if the Debtor can find ſufficient and competent Security 
for the Debt until a Day before the Sheriff” s Day, within which Time the Debtor may 
be able to acquire to himſelf Relief thereupon, or otherwiſe ſatisfy the Debt, that 
ſuch Diſtreſs ſhall be releaſed in the mean time; We command you, that if I. of T. 
whom you diſtrain, by virtue of a Summons of our Exchequer to you directed, for 
eight Shillings to be paid to us of his Iſſues, forfeited before us and elſewhere before 
our Juſtices, as it is ſaid, ſhall find you ſufficient Security, according to the Articles 
aforeſaid, for the ſaid Debt until a Day before your Day, at which you are bound 
to account thereof, then in the mean time releaſe the Diſtreſs (if you ſbell have 
cauſed any to be made upon him the ſaid I. by reaſon of the Premiſſes) for the Se- 
curity abovementioned. Witneſs, &c. 


IWrit for to ſeize the Land of the Wife which ſhe boldeth in Dower, 
who marrieth herſelf without Licence. 


OTE, That if the Tenant holdeth of the King in Capite, and dieth, Sc. See after 263, 

his Wife ought not to marry herſelf again without the Licence of the 264, 265. 
King; and if ſhe doth, then the King may ſeize thoſe Lands which the hold- 
eth in Dower, until ſhe have paid a Fine to the King, which is commonly one 
Year's Value of the Land which ſhe holdeth in Dower; and that is by the Sta- 
tute of Prærog. Regis, c. 3. But it appears by the Regiſter, that the King 
ought to ſeize as well the Land of the Huſband, as the Land of the Wife 
which ſhe holdeth in Dower. 

And by the ſame Reaſon, if the Wife have other Lands of her own Inhe- Stam. , 19. 
ritance, beſides the Land which ſhe holdeth in Dower ; that the King may It is not Law. 
ſeize that Land alſo; and the Writ in the Regiſter for to ſeize the Land, 1s 
luch : | 

The King to his Eſcheator, 8c. Beruf Margaret, <oho was the Wife of Ed- 
ward Baron Stafford deceaſed, who held of us in Chief, hath married berſelf o 
Thomas of P. without the Licence of us, er 4 * beloved and faithful Balke 
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404 Writ upon the Statute, &cc. 


Baſſet, to whom we granted that which belonged to us of the Marriage aforeſaid, 
as we bave received Information by the Complaint of him the ſaid Ralph; We 
command you, if fo it is, that then without Delay you ſeize into our Hand all 
ihe Lands and Tenements, as well of him the ſaid Thomas as of the aforeſaid M. 
in your Bailiwick, and canſe them to be kept ſafely, until you ſhall have other 

Matter in Commands thereupon from us. Witneſs, &c. 
But now by And it appeareth by that Writ, that the King may grant the Marriages of D 
dhe Statute of his Widows, as well as of his Wards; and that the Woman may agree with 
23H.8.c.46. him to whom the Marriage is granted, and by his Aſſent or Licence if the 
the Compoli- marry, it ſeemeth ſhe ſhall not pay a Fine. And if ſhe marrieth without Li- 
* * cence, then he who marrieth her doth the King or his Grantee Wrong; and 
of the Wards that Wrong ſeemeth to be the Cauſe, that the King ſhall ſeize the Land of 


with three of him who marrieth the King's Widow without Licence. 
the Counſel of 


that Court: So they may tax a nn Fine at their Diſcretion, according to the Statute of Prerogativa Regis. 
Stamf. 19 acc. 


[ 175. } | And it appeareth by the Regiſter, That the ſaid Thomas P. may agree witlt 
the ſaid Ralph Baſſet, for which the King ſhall receive his Seizure z as appear- 

eth Rotulo Clerum Anno 8 Ed. 2. But yet I conceive, that the King ought to 

ſeize but only the Lands which the Woman holdeth in Dower, becauſe the 

Bro. Fines 63. Statute giveth no more, but that he ſhall ſeize that which ſhe holdeth in 
cont. If ſhe Dower; for if ſhe will not claim nor ſue for Dower, it ſeemeth ſhe ſhall nor 
82 a be fined, nor none of her Land ſeized: And alſo I conceive, that the King 
wg r cannot grant the Marriage of his Widows as he may do of his Wards; for if 


of the Com- ſhe will live ſingle and not . ſhe may ſo do, and ſhall not pay any Fine. 


mittee without Leo quære. 
Oath, quære, 


whether ſhe may marry without Licence. Stamf 19. No, becauſe preſently upon the Aſſignment ſhe is a Te- 
nant to the King, and not to the Herr. | 


Stamf. Prærog. 18. 40 Aff. 36. The King's Widow had. Dower without Aſſignment. Vide Stamf. 18. 35 H. 
„ 


Writ upon the Statute de Anno Primo Ed. 3. c. 12 & 13. 
Where the King s Tenant alienerh without Licence. 


Br 1 OTE; Where the King? s Tenant who holdeth of the King in Chief, as of A 
4 his Crown, alieneth the Land which he ſo holdeth of him (a) for Life, 
or in Tail, or in Fee, without the King's Licence, then the King ought for to 
ſeize the Land for a Fine, &c. But if a Man holdeth of. the King, as of any 
Honour, or Caſtle, or Manor being in his Hands,. which he hath by Deſcent 
from any collateral Anceſtor, and the Tenant doth alien, as above, his Lands 
without Licence granted him by the King ;. then if the Sheriff or Eſcheator 
will diſtrain or diſturb the Poſſeſſion of the Alienee, he ſhall have a Writ. upon 


the Statute of 1 Ed. 3. cap. 13. which ſhall be ſuch: 


fa) See contra 24 Ed. z. 21. but 45 Ed 3.6. tion for Life or in Tail, a contra Forman Colla 
accords ; yet ſee here infra, that on an Aliena- 7ioniz does not lie. 


1 The 


Mrit quod Clerici non eligantur, &c. 405 


The King to his Eſcheator beyond Trent; or, To bis Eſcheator in the County of 
S. greeting : Whereas it is appointed by the Common Council of our Realm, that 
no Man be prieved by reaſon of purchaſing of Lands and Tenements which are held 
of us as of Honours, (the Licence of our Progenitors formerly Kings of England, Br.Tenure 33. 
or of us for this Purpoſe not being obtained), We command you, that you do not 
diſturb R. the Son of I. of C. Chaplain, by reaſon of the Purchaſe which he made 
in the Time of Lord Edward hey. King of England, of Robert of Samby, Kut. 
of one Oxgang of Land with the Appurtenances in E. which he holds of us in Chief 
#s of the Honour of T. as it is ſaid, if ſo they hold of us, againſt the Form of ths 
Statute abovementioned. Witneſs, &c. 
And upon that he ſhall ſue an Alias and Pluries, vel Cauſam nobis fignifices, 
Sc. And thereupon an Attachment againſt the Eſcheator or Sheriff, if they 
diſtrain or diſturb him after that Writ directed unto them, if the Lands be 
holden. as above is ſaid. But it appeareth by that Writ, that a Man may Br. Tenure 32. 
hold of the King in Capite, as of an Honour, but the ſame is againſt the Re- Stamf. 29, 
giſter in the Beginning of the Regiſter; as appeareth by the Precipe in Capite: 
But the Uſe at this Day 1s to take a Fine of him who holdeth of the King of 
any Honour, which is the ancient Inheritance of the King, who alieneth his 
Land without Licence : But quere what in Right * to be done in chat 
Caſe. 


Mrit quod Clerici non eligantur in 1 Officio — &c. pro 
Terris ſuis. 


B ig a Man, who holdeth certain | Lands or Tenements, by reaſon of his Rick 
Lands ought to be choſen Bailiff, or Beadle, or Reeve, or in ſuch like 
Office for his 7 if ſuch a Man de made a Clerk, or is within Holy Or- 
ders, then he ought not to be choſen into ſuch Office for his Lands. And if 
he be elected to fuch Office of Bailiff or Beadle, Sc. he ſhall have a Writ to- 
diſcharge him, which ſhall be ſuch : 

The King to the Bailiffs of I. of L. greeting: Whereas according to the Law 
and Cuſtom of our Realm of England Clerks ordained in Holy Orders ought not to 
be choſen to the Office of Bailiff or Bedel, nor have hitherto been accuſtomed ; and 
now we have received Information on the Behalf of F. of M. Maſter of our Hoſpi- 
tal of C. Chaplain, that you have now of late choſen him the ſaid Maſter to the 
Office of Bailiff or Bedel of the Manor aforeſaid, and endeavour to compel him to 
take upon him that Office, to the great Damage of him the ſaid Maſter, and againſt 
ihe Law and Cuftom aboveſaid ; whereupon he hath beſought a Remedy to be pro- 
vided for him by us, and becauſe it is not conſonant to Right, that the ſaid Maſter 
(who continually ſerveth us in the ſuid Hoſpital. for cur ſafe Eſtate, and for the 
Souls of our Anceſtors ſome time Kings of England, and for the Eſtate of the ſaid* 
Hoſpital, and in finging Maſſes, in Alms, and other pious Works to be maintained 
and ſuſtained in the ſaid Hoſpital) ſpould be compelled to ſtay elſewhere out of the 
fame Hoſpital about ſecular Affairs; We command you, that you altogether ſuper- 
fede the Diſtreſs and Compulſion (if any you ſhall have made upon him * 2 

| a 


Writ that Paſtors nor Prebendaries, &c. 


Maſter to take upon him the Office of Bailiff or Bedel in the Manor aforeſaid, and 
releaſe the ſame without Delay, and that the Monies, if any, for Amercements or 
otherwiſe, for the Cauſe aforeſaid, ycu ſhall have levied upon him, you cauſe to be 
reſtored to the ſame Maſter without Delay, under the Peril that may fall thereon. 
Witneſs, &c. And he may have an Alias and a Pluries, and Attachment upon 
the ſame. | , 


Writ that Parſons nor Prebendaries ſhould not be charged for their 
Goods in their Poſſeſſions to Fifteenths, which are annexed to 
their Prebends. IE A Wo 


PHE (a) Writ for Prebendaries or other ſpiritual Perſons to be diſcharged A 
for their Goods of the Benefice in their Poſſeſſions lieth, where the She- 
riff or Collectors of the Fifteenths will diſtrain the Parſons or Prebendaries in 
their ſpiritual Poſſeſſions by their Goods being in their Poſſeſſions, to be Con- 
tributories to the Payment of Taxes or Fifteenths granted, Sc. And if they 
be diſtrained, they ſhall have ſuch Writ : | | 
The King to the Taxers of the Tenths and Fiftcenths to us laſt granted by the 
Commonalty of our Realm of England in the County of Glouceſter, greeting: It 
75 ſhewed unto us on the Behalf of W. Prebendary of the Prebend of B. in the 

Church of S. that by reaſon of the Tenths and Fifteenths aforeſaid granted to us 
by the Laity, you unjuſtly intend to aſſeſs, tax and levy upon the proper Goods of 
him the ſaid W. of the Temporalties annexed to and iſſuing out of his ſaid Pre- 
gend (which are taxed to the Tenth amongſt the Spirituals in all Taxations to the 
Payments.of ſuch Tenths, and of which Tenths have been accuſiomed to be given) 
the aforeſaid Tenth and Fifteenth among the Laity, to the great Damage and Grie- 
wvance of him the ſaid W. And becauſe we will not that the ſame W. be charged 
for ſuch his Goods (of which he gives us the Tenth amongſt the Spirituals) for 
fuch Tenth and Fifteenth granted to us by the Laity; We command you, that you 
in no wiſe moleſt or aggrieve him the ſaid W. in his Goods which are taxed to the 


Bro. Quind, 
184. 


Tenth amongſt the Spirituals (and of which he gives us the Tenth as is aforeſaid) 


ARID 


(a) See a Writ in the Regiſer 181. that 
charges thoſe who are Tenants in Ancient De- 
meſne, and thoſe who are Burgeſſes, with Tenths, 
and other Towns only with Fifteenths, except 


the Grant were ſpecial. Roz. Parl. 20 Ed. 3. 


Nu. 24. Note; If A. leaſes to B. Lands for 
Years which lie in C. and D. B. ſowes the Land 
in C. and after a Fifteenth is granted, and B. 
ſevers and inns the Corn; and B. having Beaſts 
commoning in D. which are levant and couchant 
in C. 1. If B. be taxed to the Fifteenth by his 
Goods, Oc. this ſhall diſcharge 4. fo that he 
ſhall not pay the Fifteenth for the Rent. 7 H. 
4. 33. 2. If the Corn is ſevered and inned at 
D. after the Fifteenth granted, if it be before 


the Tax thereof, and he is taxed for thoſe Goods 
after the Inning of them, the Tax 1s void, for 
they ſhall be taxed in D. 21 Ed. 3. 42. 3. B. 
ſhall not be taxed in D. for the Beaſts which 
are there commoning, if they are not levant and 
couchant there. 18 Ed. 3. 11. 4. He may be 
diſtrained in C. by the Collector of the Town of 
D. after a Tax fo made in D. 2 H. 4. Quind. 3. 
And Note well; When Collectors are made of 
Fifteenths, they may diſtrain a Man without 
Aſſeſſment, by the Portion of his Goods accord- 
ing to the Eſtimation; and if he be eſtimated 
more than is reaſonable, he ſhall have a Plea to 
diſcharge himſelf from the Surpluſage. 20 Ed. 3. 
Avosvry 130. | ; 
by 


Writs directed to make Proclamation, &c. 
by reaſon of the Tenth and Fifteenth aforeſaid granted to us by the Laity, and 
the Diſtreſs, if you ſhall have cauſed any to be made upon him on that Occaſion, 
cauſe to be releaſed to him without Delay : Provided that he anſwer to us for ſuch 
Tenth and Fifteenth of the Lands and Tenements, if any were purchaſed by him 
the aforeſaid W. or his Predeceſſors to the ſaid (a) Prebend, after the twentieth 
Fear of Lord Edward ſome time King of England, our Grandfather, according 
to the Goods and Chattels being in the ſaid Lands and Tenements and coming forth 
of the ſame, as is juſt. Witneſs, &c. And upon that he ſhall have an Alias 


and Pluries, and Attachment. 


Writs directed to make Proclamation, that none caſt Filth or Dung 
into Ditches or Rivers near Cities or Boroughs, made Anno 


I 2 R. 2. Cap. I O, 


| T* any one caft any Dung, Filth or Intrails of Cattle into Ditches, Waters, 
or other Places which are next to any City, Borough or Town, he who 
will may ſue forth a Writ directed unto. the Mayor, or Sheriff or Bailiff of 


ſuch Town, Se. 


That they make Proclamation that none ſo do, and that 


thoſe that have fo done, that they caufe to remove and carry away the ſame 


from thence: And this Writ is founded upon 


and the Writ is ſuch: 


the Statute of 12 R. 2. cap. 13 


The King to his Bailiffs of the Town of Newcaſtle upon Tine, greeting: 
Whereas in the Statute ſet forth in our Parliament beld at Canterbury in the 


twelfth Year of our Reign, it is amongſt 


other Things contained, That Proclama- 


tion be made as well in the City of London as in other Cities, Boroughs, Towns,. 
and the Suburbs thereof, where it ſball be needful, as well within Liberties as 


(a) Note; That in the twentieth Year of K. 
Ed. 1. all Ecclefiaſtical Benefices were taxed ; 


and therefore according to that Rate they are 


charged to the King, on a Tenth granted by 
Convocation, (they are diſcharged of Tenths, 
Sc. there) 17 H. 4. 33. But if an Abbot be 
ſeiſed of a Seigniory, 20 EA. 1. and after that 
Time the Tenancy eſcheats, as to that it is tax- 
able among the Laity, but the Seigniory was 
annexed to the Spiritualty. Anno 20 Ed. 1. quod 
vide; and ſee 29 Ed. 3. 20. But if an Abbot 
was ſeiſed at that Time, and afterwards made a 
Leaſe at Will, or for Life or Years, the Leſſee 
ſhall not pay the Fifteenth, for it is the Abbot's 
Land, 29 Ed. 3. Quinxime 1. alſo if the Abbot 
was ſeiſed of a Grange, Anno 20 Ed. 1. and 
afterwards Habitations are made there, and the 
Grange becomes a Town, they ſhall not pay to 
the Fifteenth, becauſe the Abbot who is Lord 
pays Tenths with the Clergy for the ſame Land. 
11 H. 4. 36. per Piru. See Rot. Parl. 15 Ed. 
| * 


—— 


3. Et. 25 & 32. Poſſeſſions of Churches pur- 
chaſed and appropriated, not taxed among other 
Temporalties in the Tax of Tenths, but charged 
with Fifteenths, &c. 

See Rot. Parl. 20 Ed. 3. Art. 44. Religious 
Men who paid Tenths among the Clerks, and: 
only paid them 20 Ed. 1. diſcharged of Fifteenths,. 
for the Poſſeſſions of which they paid Tenths, 
and of the Lands whereof they did not pay Tenths 
being charged with Fifteenths. : 

See 11 H. 4. 37. per Thirn, If an Abbot had 
a Manor, Arno 20 Ed. 1. for which he was 
charged with Tenths, and afterwards aliens it: 
Now the Alienee ſhall pay to the Fifteenth ; but 
if it comes to the Abbot again, he ſhall not pay 
to the Fifteenth aſſeſſed after it ſo returned; but 
if the Alinee was taxed to the Fifteenth before,. 
and it afterwards comes to the Abbot, he may 
diſtrain for it, otherwiſe if the Abbot comes 
thereto by his Reverſion. Rot, Parl. 1 R. 2. 
Nu. 102. 


without, 


408 


{ 177. ] 


e 


Writs directed to make Proclamation, &c. 


without, that all they which do caſt and lay Annoyances, Dung, Garbages, Inlrails 


or other Ordure in Ditches, Rivers, Waters and other Places within, about and 
ear the divers Cities, Boroughs and Towns of our Realm of England and the Sub- 
urbs thereof, (all cauſe them wholly to be removed and carried away before the 
Feaſt of, &c. under the Penalty of twenty Pounds to be paid to us, and that the 
Mayors and Bailiffs of every ſuch City, Borough and Town, and alſo the Bailiffs 
of Liberties, ſball compel them to do this under the like Pain; and moreover that 


Proclamation Mall be made as well in the ſaid City of London as in other Cities, 


Boroughs, Towns and other Places abovenamed, that none of whatſoever Condition 
he be, cauſe to be caſt or put from thenceforth any ſuch Annoyance, Garbage, 
Dung, Intrails or any other Ordure in the Ditches, Rivers, Waters and Places 
aboveſaid ; and if any ſhall do this, he ſhall be called before the Chancellor by Writ 
at his Suit that will complain thereof, and if he be found Guilty, he ſhall be pu- 
niſhed at the Diſcretion of the Chancellor, as in the Statute aforeſaid is more fully 
contained; and now on the Behalf of our beloved in Chriſt the Prior and Friars 
of the Order of Hermits of 6aint Auguſtin of the ſaid Town of Newcaſtle upon 
Tine, we underſtand, that many Men of the fame Town have caſt and laid Dung, 
Garbage, Intrails and other Ordures in a certain Way which leads near the Man- 
ion of the aforeſaid Prior and Friars in the ſame Town, to the Nuſance of them 


the ſaid Prior and Friars and others converſant and paſſing there, and to the mami- 


feſt Peril of the Town, and againſt the Form of the Statute aforeſaid ; We willing 
that Statute to be inviolably ebſerved command you, ftriftly injoining that you make 
Proclamation in the ſaid Town on our Behalf, that none, of whatſoever Condition 
he ſhall be, do caſt or lay any Annoyances, Garbage, Dung, Intrails or Ordures 
whatſoever in the aforeſaid Way, and that all and every one who ſhall caſt or lay 
uch Annoyances there, do remove and carry away the fame without Delay, accord- 
ing to the Form of the Statute aforeſaid. Witneſs, &c. 

And it ſeemeth, that the Chancellor may award a Pore againſt him, or an 
Attachment, to make him come before him in the Chancery; and there pu- 
niſh him according to his Diſcretion. And it ſeemeth, that he who is grieved 
by that Nuſance may have an Action upon the Statute againſt him who did 
the Nuſance, and recover Damages for the Nuſance done to him; tamen 
guære. | 
: But by the Common Law, if a Man doth any Thing to the Annoyance of 
my Freehold, or of my Land in which I have an Eſtate for Years, I ſhall 
have my Action upon the Caſe for the ſame, or a Writ of Nuſance, if it be 
Annoyance unto my Freehold. 


Writ 


Mxit of Aſſiſe of Novel Diſſeiſin. 


a T 


HE Writ of Afiſe of Novel Diſſeifi n lieth where Tenant for Life, or Te- 
nant in Fee-ſimple, or in Tail, is diſſeiſed of his Lands or Tenements, 


or put out thereof againſt his Will, that is a Diſſeiſin; and he ſhall have an 
Ae of Novel Diſſei/in of that Ouſter, ©" 


And the Rule in the Regiſter 1 is, That if a Man will bring (a) an Aſſiſe of 


Novel Diſſeiſin of Lands in the County where the Common Pleas is; that then 
the Aſſiſe ſhall be brought in the Common Pleas; and if the Common Plcas 
be in one County, and the King's Bench in another County, if the Aſſiſe ſhall 
be brought of Lands in the County where the King's Bench is, then the Aſſiſe 
| ſhall be brought and returnable in the King's Bench : And if both the Benches 


be in one County, the Uſage is to bring the Aſſiſe in the Common Pleas or 


King's Bench at Pleaſure z but that, as I think, is againſt the Rule in the 


Regiſter. 
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And the Aſife of Mortdaunceſtor ſhall be brought i in the like Manner, as the See before109, 
Aff iſe of Novel e in ſhall be, before the Juſtices of the Common Pleas. or acc. in Attaint. 


King's Bench; an 
diem Jovis poſt 
Day ſhall be in 


Quindenam, Cc. 


in the Aſſiſe a Day certain ſhall be 


But in A/iſes of Moridaunceſtor the common 
uindena, Sc. del in Octubis, Sc. as in other Pleas. 


put, thus; ue in 


Px in an Aſiſe of Novel Diſſeiſin in the Common Pleas or in the King's 8. 
Bench, the Juſtices may give Day out of Term, thus, Uſque ad diem Jovis 


proxime - poſt Feſtum S. Lucie, 


Vide - > AT. 7. | 
Br. Aſſiſe 1 20. 


c. becauſe that the Aſſiſe hath not any Day of zo Aff. 44. B. 


Return in the Term, but Day certain, which the Jultices will give, and that Afliſe 116. for 


may as well be out of Term as in Term. 


ſuper Chartas, in every Writ of Summons and Attachment there ought to be 


fifteen Days betwixt the Date and the Return thereof; but in 4ji 


And by the Statute of () Articul; their Patent 
ought to be 


dated fifteen 
Vie of Novel Days before 


Diſſei/in in the Common Pleas or in the King's Bench there needeth not be the Day. 
fifteen Days between the Date and Return thereof, as it ſeemeth by the Statute. 
And in an Aſſiſe of Novel Diſſeiſin ſued before Juſtices in Eyre, or before 22 All 9 


" Juices of the Jang $ Bench or Common Pleas, the Plaintiff ought not 


{a) See e Mar. Chart c. 12. That Recogniti- 
ons of Novel Diſſeifins, and de Mortdaunceftor 
ſhall not be taken but in the proper County. 


A Cryer of the Common Pleas for * the 


Court then held in Com? S. is diſſeiſed, and 
brings his Aſſiſe, then the Court is removed to 
We/tminfler ; yet the Plea ſhall be continued in 
C. B and the Aſſiſe ſhall be taken by NZ £ wing 
in the County of S. where the Diſſeiſin was 

7 H. 4. 45. 8 EA. 4. 16 19% 45. And al. 
though the Court be removed, and alſo the Of- 
fice ; yet the Aſſiſe ought to be brought, and 
the View made where the Diſſeiſin commenced, 
and he may well enough recover the Seiſin there. 


8 Eu. 4. ro. 74. 3 


Caſe. See Dyer 250. Judgment may de given 
in C. B. on a Verdict adjourned thither for Diffi- 
culty ; and fo on a foreign Iſſue where it is found 
over, &c. if the Plaintiff will releaſe: his Dama- 
ges. See an Adjournment of an Alliſe from one 


County to another, without any Reſummons. 


Dyer 375. ” 5 Ed. 4. 134. Caje de Con Salep. 
22 A.6.1 


(6) It 9900 that the Statute Artie“ per Chart. 


gives the Averment of not attached by fiſteen 


Days. 10 , 40. 12 Aff. 4. For before that 
Statute, Perſons ſo attached were not to have the 
Summons of fifteen Days. Brac. ] 4. c. 16, 182 


S have 


57. Neg. Dagwortl*s 


55 Aff =jþ 20. 
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Writ of Aſſiſe of Novel Diſſeiſin. 

have any Patent to the Juſtices, for they have Authority without a Patent; and 
ſo have Juſtices of Aſſiſe Authority to take Aſiſe of Novel Diſſeiſin without any 
Patent made unto them by the Statute of Meſtm. 2. cap. 13. but then the 
Form of the Writ is ſuch : EE 

The King to the Sheriff, &c. (a) A. hath complained unto us, that B. unjuſtly 
and without Tudgment hath diſſeiſed him of his Freehold in C. after the firſt (b) 
Paſſage of 1.ord King Henry, Son of King J. into Gaſcoigne; And therefore we 
command you, that if the aforeſaid A. ſhall make you ſecure to proſecute his Claim, 
then cauſe that Tenement to be re-ſeized, and the Chattels which were taken in it, 
and the ſame Tenement with the Chattels to be in Peace until the firſt Aiiſe, when 
Which proves our Juſtices ſhall come into thoſe Parts, and in the mean time cauſe twelve free 
that the Bailiff and lawful Men of that Venue to view that (c) Tenement and their Names to be 
4 kur Gade Put into the Writ, and ſummon them by good Summoners, that they be before the 
Vie ag Juſtices aforeſaid at the Aſſiſe aforeſaid ready to make Recognizance thereupon, 
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3 a and put by Gages and (d) ſafe Pledges the aforeſaid B. or (if he ſhall not be found) 
bis Bailiff, that he may be then there to hear that Recognizance, &c. And have 
| there the Summoners, the Names of the Pledges, and this Writ, &c. 
And if the Writ of Aſſiſe be brought before other Juſtices than before the 
Juſtices of Aſſiſe in the ſame County, then the Writ ſhall be in another Form, 
which is ſuch: Rot. Parl. 25 Ed. 3. no. 35. „ | 
The King to the Sheriff, &c. A. and B. his Wife, have complained unto us, 

that C. unjuſtly, &c. hath (e) diſſeiſed tbem; or, the aforeſaid B. of her Freehold 

in N. And therefore we command you, that if the ſaid A. and B. ſhall make you ſe- 
cure, &c. in Peace until a certain Day, which our beloved and faithful R. and F. 
ſhall make known to you, and in the mean time, &c. and ſummon, &c. that they 
may be then before the aforeſaid R. and E. and thoſe whom we ſpall have aſſo- 
ciated unto them, at a certain Place which the ſame R. and F. ſhall make known 
to you, ready thereupon to make Recognizance. And put, &c. 


, If the Writ be Monftravit nobis, it ſhall 


abate, 11H. 6. 20. and ſo if injuſte & fine judicio 
de omitted; ſo if the Writ compriſes the Cer- 
tainty of the Demand, guere. 

) See Weſt. 1. cop. 38. Yet it ſeems though 


* thoſe Words are not in the Writ, if it appears to 


the Court by the Plea, that the Diſſeiſin was 
after that Time, the Writ is good. Note; It is 
2 good Plea. to. ſay, that he was not diſſeiſed 
after the Time- of Limitation. 13 H. 4. 16. 

(c) Note; If it appears by Examination, that 
the Jurors have had a View of the Tenements of 
their own proper Notice, without the calling 


them thereto by the Sheriff, c. it is well enough. 


Dyer 61. 
(4) If any Stranger finds Pledges it ſuffices, 


for he ſhall be intended Bailiff, 8 H. 4. 6. and if 


the Bailiff returns attached per plegios, it is well, 
though it be not ſaid, guod Defendens non eft in- 
ventus, for it ſhall be intended. See 26 /. 33. 
28 Af. 40. and if the Defendant appears, it is 
{afficient tho' he was only ſummoned by fifteen 


without ſaying non eft inventus, for he may be 


Days, and not attached by Pledges or Goods. 34 
i. and Note; four or more Defendants may find 
two Pledges in the County, 8 H. 4. 6. and Id. 
the Trial of the Attachment ſhall be by Oath of 
the Bailifls ; and per Cur. If the Defendant be 
returned Nih:}, the Aſſiſe ſhall be taken by De- 
fault, without ſpeaking with the Bailiff, 7 4/: 
12. and N:hil habet is a good Return in Aſſiſe, 


attached by Pledges, 11 H. 6. 4. and ſee there 
Fel. 3. though Nzbsr/ be returned, yet the Aſſiſe 
ſhall be awarded. | 

(e) A Writ brought by Baron and Feme, was 
quod diſſeiſivit eos; where the Diſſeiſin was be- 
fore the Coverture, it ſhall abate by Plea of the 
'Tenant; but if Not guilty be pleaded, and this 
Matter be found by Verdict, it ſhall not abate 
the Writ, 14 H. 6. 7 H. 7. 24. 4 47.6. 24 
E4.,3. 50. and yet if a Feme diſſeiſeth, and then 
takes Huſband, the Writ ſhall be guod Di/rifve- 
runt. 7 H. 7. 2. 4 Ed. 4. 17. 


And 


I 


give him Notice. 


Writ of Aﬀiſe of Novel Dual 


And upon that Writ they ought to have a ſpecial Patent directed to the 
ſame Juſtices, becauſe they are not the Juſtices of Aſſiſe of that County, and 
E Patent ſhall be ſuch: 

(a) The King to his beloved and faithful R. and F. greeting: Know ye, that 
= have conſtituted you our Juſtices, together with thoſe whom we have aſſociated 
unto you, to take the Aﬀiſe of Novel Diſſei/in which A. and B. his Wife have ar- 


raigned before you by our Writ againſt C. of Tenements in N. And therefore we 


command you, that at a certain Day and Place which you ſhall appoint for this 
Purpoſe, you take that Aſſiſe, doing thereupon that which belongs to Fuſtice, ac- 
cording to the Law and Cuſtom of our Realm, ſaving to us the Amercements forth 
coming thereof: For we have commanded our Sheriff of Lincolnſhire, that he 
cauſe to come before you that Aſmiſe at a certain Day and Place, whereof you ſhall 
In Witneſs whereof We Pave cauſes theſe our Letters zo be made 


Patent. Witneſs, &c. 


A And if the Writ aforeſaid be directed to the Sheriff, _ thoſe who are aſ- 


ſigned by the Writ to be Juſtices of that Aſſiſe, be the Juſtices of Aſſiſe in 
the ſame County, then it ſeemeth the Party needeth not to have a ſpecial Pa- 
tent to them for that Aſſiſe; for their (5) general Patent to them to take all 
Aſſiſes ſhall be ſufficient for that Aſſiſe and all other Aſſiſes: For the Juſtices 
of Aſſiſe uſe but to make one general Precept for all Aſſiſes according to their 
general Commiſſion and Patent; and not to make a ſpecial Precept tor every 


ſpecial Writ directed to the Sheriff, and eſpecial Patent made unto them to 


take any ſpecial Aſſiſe for ſuch Party. 

And if an Aſſiſe be brought in the Common Pleas or King's Bench, there 
the Form of the Writ is: | 

A. hath complained unto us, that B. unjuſtly, &c. (until) in Peace _ Saturday 
in the Octave of Saint Michael next coming; or thus, until Saturday next after the 
Morrow of All Souls next coming, and in the mean time, &c. and ſummon, &c. 
that, &c. before us at W. or before our Juſtices at W. ready thereupon, &c. 


C And in Aſſiſe when he purchaſeth the Writ, he ought to find Sureties in 


the Chancery ; and then the Form of the Writ is ſuch : 

The King, &c. A. hath complained unto us that, &c. unjujtly, &c. diſeiſed 
him of his Freehold in N. after the firſt Paſſage of Lord King Henry, Son of 
King J. into Gaſcoigne ; and becauſe the aforeſaid A. hath made us ſecure to pro- 
ſecute his Claim by C. and D. in your County, We command you, that You cauſe 
that Tenement to be reſeized, &c. as above. 


D And another F orm of the Writ againſt a Body Corporate is thus (c): 


A 


(a) Note; The Patent remains with the Plain- {c) Note; An Aſſiſe of Rent lies againſt the 
eff, 33 H. 6. Afiſe 460. The Juſtices may Pernor only, or againſt all, or againſt the one, 
call the Jury, though the Party does not ſhew or the other. 9 Ed. 4. 11. Bot if an Afiiſe 
his Patent. For if he brings his Patent before 2 3 againſt the Pernor and the Tenant, the 
the Aſſiſe ought to be awarded, it is Time Tertenant ſhall not plead in Bar. 12 H. 4. 21. 
enough. 3 H. 4. Af. 358. See 8 R. 2. AJ. Af. 1. 


308. 34 Af. 8. 

(6) And yet fee 5 Ed. 4.133. a general Patent 
is ſufficient for all Aſſiſes arrained before the 
Patent, but for thoſe arrained after the general 


Patent, there ought to be a ſpecial Patent, 


Quære. 29 Af. 40. 


Note; An Aſſiſe of Rent-Service . may be 
brought againſt the Tenant in Right, chough 
he be not Tenant of the Land, as again the 
Meine, 17 Ed. 3. 69. and in ſuch Caſe, though 
he be diſſeiſed, 9 Ed. 3 8 or it he makes a 

Gg RE 2 Gift 


2 


29 Aff. 40. 
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Writ of Aſiſe of Nuwvel Diſſeiſin. 


33 Ed. 3. A. hath complained to us, that B. Mayor of the City of C. and the Commonalty D 
_ 9% of the ſome City, unjuſtly, &c. Or thus; A. hath complained unto us, that J. 
. *' Abbot of the bleſſed Mary of York, and Friar P. of C. a Monk of the ſame 
Avowry 206. Abbot, and Friar I. of P. a Convert of the ſame Houſe, unjuſtly, & c. Or thus; 

19 Ed. 3. C. Chaplain of the Chauntry in the Church of N. bath complained unto us, that 
ens, B. unjuſtly, e. 

: Ag pl. 18. If a Man have a Rent-ſervice, or a Rent- charge, or Rent⸗ſeck, iſſuing out 
Plow. 86. b. of Land for Life, in Tail or in Fee, if he be dilſeiſed of the Rent, he ſhall 

11 Ed. 2. 


have an Aſſiſe, and the Writ ſhall be general, That unjuſtly, & c. he hath diſ- 
ſeiſed him of his Freehold in N. and ſhall make his Title to the Rent. 

(a) And the Rule in the Regiſter is, That when a Man is diſſeiſed of a 
Rent- charge or of a Rent: ſeck, it behoveth that all the Tenants of the Tene- 
ments charged be named (5) in the Writ of Aſſiſe, and all the Land put in 


View, although he were diſſeiſed but by one Tenant only, but it is otherwiſe 
of a Rent-fervice. 


Garranty 83. 


9 H. 5. 13. 


And in an Aſſiſe of Novel Diſſeiſi 1 4 Man ſhall not vouch any one, unleſs F. 
7 _—_ 1 he be named in the Writ, and. preſent When he is vouched, and would pre- 
wa N ſently enter into the Warranty, and warrapt the Land, c. 1 885 
| Inſt. 20. b. (e) But in an Aſſiſe of Mortdaunceſtor he may vouch at large. And a Man F 
35 H. 6. 7. ſhall have an Aſſiſe of Novel Diſſeiſin of an Office, if he have the ſame for 
3 Ed. z. Life; and the Writ ſhall be, That he hath diſſeiſed. him of his Freehold in D. and 
Aſſ. 175, 401. he ſhall make his Plaint of the Office, and: ſhew his Title in the Plaint. 
* * 1 And ſo if a Man have any Profit granted unto him out of Land for Life, 
22 1. ö 4. or in Fee, as to have the Fruit of Apples, Nuts, Acorns, or other Profits 
6 Al. 12. Whatſoever, he ſhall have an Aſſiſe of them, if he be diſſeiſed of them, as 
Br. Aſſiſe 145. appeareth by the Statute of Meſt. 2. cap. 25. (d). 
31 Ed. 1. And ſo of Toll, Tonnage, Paſſage, Pontage, Pannage, and other like. G 
Aſſ. 440. 


And it Tenant by Scaryte-merchant, or by (e) e, be diſſeiſed of 


| Judged 21 Ed 3. 33. 


Giſt in n Tail, contra if he makes a Feoffment, 


though the Feoffze does not give Notice, 3 Ed. 
3. 21. See 33 Ed. 3. Af. 456. the Pernor 
ſhall be named, elſe it ſhall abate. Note; In a 
Precipe of Rent againſt 4. who pleads that the 
Tenements put in View are three Acres, where- 


out the Rent is ſuppoſed to iſſue, and that one 


B. holds a Meaſe not named, it is no Plea with- 
out ſaying that he is Pernor of the Rent ; ad- 
An Aſſiſe lies of Tithes 
againſt the Pernor, without naming the Tenant, 


for Tithes are not iſſuing out of the Land. Dyer 


84. See Sir Nicholas Acton's Caſe ; if A. has a 
Rent, and B, levies the Rent, claiming the 


| Rent, and it 1s not paid to 4. B. is Pernor, and 


the Aſſiſe muſt be brought againſt him, and not 
only againſt the Tertenant, per Fitzh. But Shard 
denied it, and faid, it could not be intended the 


ſame Rent. 30 Af. 5. See it brought againſt 
the Pernor alone. 22 2 H. 6. 23. | 


(a) And fo it is, though it be a Rent-ſeck, 


which once was a Rent-Service. 
(3) Although he be out of Court by his De- 


fault, 13 4% 1. and there be a Recovery in Va- 


lue, 16 AF. 19. and he ſhall vouch or have Aid 


of _ who is named in the Writ only. '9 H. 


55 ee the Notes at the End of this Writ of 
Aſſiſe of Offices, &c. 

(4) And ſo of Eſtovers, Ec. if the Tertenant 
cuts down the Wood, &c. 2 H. 4. 11. but the 
Statute does not extend to an Eaſement as a 
Way, Cc. thereof an Aſſiſe does not lie. 34 4/: 
14. See a Plaint of Eſtovers in Time of R. 2. 
F. Grants 104. 


te) If the Tenant by Statute be ouſted, the 
Tenant of the Freehold ſhall have an Aſſiſe, and 


alſo the Tenant by the Statute, and if the one 


recovers firſt, the Writ of the other ſhall abate. 


12 H. 6. 4. 


any 


Writ of Aﬀife of Novel Diſſeiſin. 3x. 


any Lands which they have in Execution until their Debts be levied, they 


| ſhall have an Aſſiſe of Novel Diſſeiſin, and recover their Term; and yet they 


H 


= 


Novel Diſſeiſin of the whole Rent, as well of that which he is ſeiſed of, as of 8 Aff. pl 


ſhall have but a Chattel, /c//” the Land for the certain Term of Years, but 


that is by reaſon of Statutes thereof made. | 
And ſo he ſhall have an Aſſiſe, Sc. of the Land which he hath in Execu- 


tion by Elegit, if he be deforced thereof, by the Statute of Feſt 2. cap. 18. 


(a) And by the Statufe of Weſt. 2. cap. 25. Aſſiſe is given, if one with his 
Cattle do eat the ſeveral Paſture of another, the other may have an Aſſiſe 
of the Paſture, and waive the Poſſeſſion, although the other do not claim the 
Freehold of the Land. = : 

And ſo if the Lord, or other Man who hath a Rent iſſuing out of the 27 Aſſiſe 51. 
Lands, do often diſtrain for the Rent or Service where none is behind, the B. Aff. 274. 
Tenant may have an Aſſiſe for this Diſtreſs by (5) the Common Law. And 55 * 8 
that Aſſiſe lieth between the Lord and the Tenant, or between the Lord Pa- 9 H. 7 4 


ramount and the Tenant Paravail, as appeareth 27 Af. 51. But it ſeemeth 14 H. 6.26. 


reaſonable, that the Tenant have the Aſſiſe of Sovzent foits diſtrained againſt 27 Af 21. 
him who claimeth a Rent-charge' out of Land; tamen quære. And it a Man g.; 

: N 8 : diſtrained for 
ſueth divers Aſſiſes againſt one Man in ſeveral Towns, or againſt ſeveral Men pealty pend- 


in ſeveral Towns, he may ſue forth a Patent to the Juſtices for all thoſe Aſ- ing a Ceſſavit, 


ſiſes; and the Form of the Patent ſhall be ſuch: _ Ce. 20 Ed. 3. 
The King to his beloved, &c. greeting: Know ye, that we have conſtituted you, Afl. 33. 

&c. to take the Aſiſe of Novel Diſſeiſin, & c. which, &c. of Tenements in N. and | 179, } 
zo take the Aſſiſe of Novel Diſſeiſin which A. Sc. before you by our other Writ 


againſt, &c. of Tenements. And ſo if there ſhall be more. 


If a Man be ſeiſed of Parcel of a Rent which is payable at a Day, and 5 Ed. 4. 2. 
afterwards the Tenant will not pay the Reſidue of the ſame Rent which is 12 Ed. 3. 7. 


due at the ſame Day, he who ought to have the Rent ſhall have an Aſſiſe of 7? 3-25. 


Litt. 129. 


4. 


the Reſidue, and that Seiſin of Parcel of the Rent ſhall be to him a Seiſin of 29 Aſſiſe 22. 


B 


the whole Rent. And if a (c) Man do diſtrain for his Rent pendent an Aſ- — Aſſ. 302. 
ſiſe for the ſame Rent, he ſhall abate his Aſſiſe; but if he diſtrain for Homage rg Fre 


| pendent the Aſſiſe for Rent, which is Parcel of that Service, that ſhall not 12 Ed. 4. 11; 
abate the Aſſiſe, for an Aſſiſe doth not lie of Homage. _. 


2g All. 52, 


The Plaintiff 


N * , — _ 
__ * N — - n * 
by © — -y N 


{a) See by the Statute 32 H. 8. in an Aſſiſe 


for Tithes, the Writ ſhall be de libero Tenemento, 
and he ſhall make a ſpecial Plaint and Title 
therein. Dyer 83. 

(b) See 28 K 50. No Aſſiſe lies, for too 
often or exceſſive Diſtraining, or for diſtraining 
for Homage, Fealty or Suit. For, for theſe 
Duties no Diſtreſs can be exceſſive. 42 Ed. 3. 
26. And in this Writ a Stranger being Terte- 
nant may plead Rien arrear. See 27 Af. 57. 
28 Af. 50. 20 Ed. 3. Af: 33. 

( e) But it is otherwiſe, if the Bailiff diſtrains 


without his Commandment or Conſent, 20 Ed 2. 
AT. 397. the Grantee of a Rent charge being 
ſeiied, demanded the Rent on the Land, the Te- 


' nant not being there, it is not paid, he diſtrains, 


a Stranger without the Tenant's Aſſent. makes 
Reſcous; an Aſſiſe on this being brought againit 
the Tenant, it abated, becauſe tho' Non payment 
be a Diſſeiſin, yet when he is diſtrained after- 
wards: the Diſſeiſin is purged, and he ſhall have 
an Aſſiſe alone, but the Reſcous, and the Reſ- 


cuſſor ought to be named. 29 J. 52 and 59. 


Vide Poſt. K. 
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414 Writ of Aſſiſe of Novel Diſſei ſin. 
Quære, if And Seiſin of Rent by an Abbot ſhall be a ſufficient Seiſin for the Succeſ- C 
e ſor to have Aſſiſe of the Rent, if he be denied the ſame, or Reſcous made 
AT 26.” againſt him; but Seiſin of Rent of the Father ſhall not be ſufficient Seiſin to 
Br. Af 291. the Son to have an Aſſiſe of the Rent, it Reſcous be made unto him of the 
8 H.6. 24. Rent; becauſe that the Abbot hath the Rent in the Right of his Houſe, which 


34 H. 6. 46. Houſe continueth, and ſo the Seiſin of the Predeceſſor is the Seiſin of the 
b * "4 Succeſſor, but the Father hath the Rent in his own Right; and the Son ſhall 


3 Ed. 3. 74. have the ſame in his own Right; and then he ought to have a new Seiſin. 
49 Ed. 3. 14. And a Man may have one Aſſiſe of ſeveral Rents, or of Land and Rent, D 
15 Al. 44. and Officers and Profits apprender in his Soil, and all in one Writ. (a) And E. 
D 15 „the Lord Paramount may have Common appendant in the Lands of the Te- 

7 A & nant Paravail to his Lands which he hath by Purchaſe; and the Tenant Para- 
Br. Aſf. 127. Vail may improve againſt the Lord Paramount, as well as he may againſt other 

11 Al. 13, Commoner or Neighbour, if he leave him ſufficient Common. Quod vide M. 


yy 7 . 19 Ed. 3.t. Aſſiſe in the Abridgment (). L 


per Car). 14 Aff. 1. 11 Aſſ. 30. 18 Af. 4. 42, 43. 15 H.7. 10. If there be ſufficient at the Time of the 
Improvement, although not after, it is not material, Af. 18. | | 


2 Ed. 4. 5. And the Seiſin of the Guardian ſhall give Seiſin to the Ward to have an F 
4 15 4-9» Aſſiſe, if he be diſſeiſed. And fo of Tenant by Statute- merchant. And Seiſin 


12 Ed. 4. 5. by the Hands of Tenant for Life of Lands out of which a Rent is iſſuing, is 
2 H. 6. 2. a ſufficient Seiſin to have an Aſſiſe of the Rent, if it be afterwards denied. 

9 H. 6. 17. And ſo it ſeemeth (c) Payment of the Rent by the Tenant for Years of the 
8 AN. 16. Land is a ſufficient Seiſin to have an Aſſiſe of the Rent, if it be afterwards 
Aſſiſe 191. denied; tamen quære. 88 F 5 
21 H. 7. 35, A Feme Covert ſhall not be a Diſſeiſoreſs. of any Land, if ſhe do not actually G 
8 * enter; nor ſhall ſhe be a Diſſeiſoreſs by the Huſband's. Act. And an Infant 
tr. ©7* ſhall not be a Diſſeiſor by his Commandment. But a Man of full Age may 


7 Ed. 4. 7. be a Diſſeiſor, if he command another to enter into Land. 
12 Ed. 4 | | | 


41 Ed. 3. 24. 16 Aſſ. 7. 35 Aſſ. 5. 8 H. 6. 14. 


115 (d) If a Man recover a Rent, the Sheriff may put him in Seiſin by Wood, xx 
- er: or by any Parcel of the Land out of which the Rent is iſſuing. 
: 5 


34 Afl. pl. 2. And Seiſm of Rent by a Parſon or a Chauntry Prieſt, which they have in 

:3 H. 7. 16. the Right of their Church, ſhall be a Seiſin to their Succeſſors to have an Aſ- 1 
40 Ed. 3. 21. ſiſe of the Rent, if they be denied the ſame after the Death of their Prede- 
49 Ed. 3. 15. ceſſors, as well as of an Abbot, &c. Quod vide 34 Ed. 3. Lib. A. 


(a) Alſo appendant to the Demeſns of his (4) But if one has ſuch a Return on an Award 
Manor, 18 Ed. 3. Admeaſurement 7. and accord- in Replevin, this is no Seiſin of the Rent, for * 
ingly adjudged, 18 Ed. 3. 42, 43. and ſee if the by the Judgment in the Avowry, he ſhall not 


Tenant ſhall have a Duo Jure there. recover any Rent, but only a Pledge ; and there- 
(5) For he has not Common ratione Dominii. fore it is adjudged, that upon a Judgment by the 
Aſſiſe of Common ſee the next Writ Poſt. Avowant for Rent, no Scire factas lies for the 


le) See Seiſin of the Rent by the Hands of Arrears, for which the Avowry was made, and 
the Tenant at Will, pending the Writ, abates no others. 


it, as agreed, 27 Ed. 3. 83. 
: A A Man 


Aſſiſe, e. 


K A Man ſhall not be adjudged a Diſſeiſor by the Act of his Tenant at Will: 
Although the Tenant at Will do Reſcous for Rent, Cc. he ſhall be adjudged 


the ſole Diſſeiſor and not the Tenant of the Freehold :. But if the Tenant of 


the Land pay the Rent unto a Stranger who ought not to have the ſame, that 
Payment is a Diſſeiſin to him who ought to have the Rent (a). 


(a) See 16 AJ 15, But 24 Ed: 3. 40. and 
40 AST. 19. ſeem contra. Vide B. ſupra. | 


Ae, where to be taken at large. 
In Aſie by an Infant, if the Deed of his An- 


ceſtor be pleaded againſt him, the Aſſiſe ſhall be 


taken at large, if the Deed bear Date in the 


ſame County ; but if it bears Date in a Foreign 


County, the Aſſiſe ſhall be adjourned into Bank; 
and if it be taken at large, it is Error ; for the 


Deed cannot be tried in another County. 21 EA. 


3. 20. 3 H. 4. 17, 18. See contra 26 Af. 39. 
An Aſſiſe was awarded at large on a Divorce 
pleaded between the Plaintiff's Father and Mo- 
ther. 30 , 45. 
on a Divorce between the Infant's Anceſtors 
pleaded. 37 AJ. 5. So an Aſſiſe was awarded 


at large on pleading an Execution againſt an 


Infant upon a Recognizance by his Anceſtor. 
38 AJ. 5. But an Aſſiſe ſhall not be awarded at 
large, where a Fine or Recovery is pleaded 
againſt an Infant, without acknowledging the 
Poſſeflion to be in him. 24 Ed. 3. 64. 7 H: 4. 
per Skreen. If a Bar be pleaded againſt an Infant 
Plaintiff in an Aſſiſe, the Matter: thereof ſhall be 
inquired, and alſo all thoſe Things which may 
avoid the Infant's Title ;- but when the Defen- 
dant pleads to the Aſſiſe, it is ſufficient, if the 
Verdict be given without inquiring into the In- 
fant's Title, 12 H. 4. 22. adjudged ; yet ſee there 
per Hankf. If an Infant pleads in Bar, and Ti- 
tle is made, the Infant ſhall anſwer to the Title, 
or elſe the Aſſiſe ſhall be awarded. 


Afſe, where to be in Right of Damages, and 
aubere to inquire of the Points of the Writ. 


In an Aſſiſe the Tenant pleads, that the Plain- 
tiff is a Nun profeſſed, &c. and ſhe is certified 
by the Biſhop, no Nun profeſſed, here the Aſ- 
ſiſe ſhall be taken on the Seiſin and Diſſeiſin, 
and not in Right of Damages, for the Plea is to 
the Writ. 21 Ed. 3. 59. In Moridaunceſtor the 


Tenant pleads a Releaſe, if it be found againſt 


the Tenant, the Points of his Writ ſhall not be 
inquired, but only the Damages; but if he 


pleads to the Writ, or vouches, which is coun- 


terpleaded, there ſhall be an Inquiry of the 

Points of the Writ de Mortdaunceſtor, 39 Af. 13- 
17Ed. z. 28. accordant; but if a foreign Releaſe 
be pleaded and denied, and at the Day in Bank, 


An Aſſiſe awarded at large 


the Tenant makes Default, the Aſſiſe ſhall be 
awarded at large, 22 Ed. 3. 4. and ibid. 12. an 
Aſſiſe awarded in Right of Damages on Failure 
of the Record, 24 Ed. 3. 61. an Aſſiſe awarded 
on a foreign Releaſe pleaded, and Default of 


the Tenant at the Day in Bank. 30 Ed. 3. 12. 


If the Tenant pleads a' Bar which does not con- 
feſs the Ouſter, and the Bar is ruled inſuffi- 
cient, there Seiſin and Diſſeiſin ſhall be in- 
quired, and therefore he may plead (or confeſs) 
an Ouſter at the Taking of the Aſſiſe, per Tant. 
22 Ed. 4. 39. and per Hall and Gaſcoign, it is 
uſual to inquire of the Seiſin and Diſſeiſin in 


ſuch a Caſe, but not to award (Damages.) 8 H. 


4. 22. If in an Aſſiſe of Rent, the Tenanc 
pleads hors de ſon Fee, and it be found again 
him, the Seiſin and Diſſeiſin ſhall not be in- 


quired, 10 Af. 24. and 10 AF. 18. fo if he 


pleads a Releaſe of the Plaintiff, 8 4 15. or 
other Deed, &c. 11 . 26. and ſo if he pleads 
a Deed of the Plaintiff's Anceſtor with Warranty, 


and the Plaintiff makes Title, which is found 


againſt the Tenant, 17 . 18. and yet it ſeems 


clear, that if the Tenant acknowledges the 
Plaintiff's Seiſin, and he counterpleads it, which 


is found againſt him on an Iſſue or Demurrer, 
the Aſſiſe ſhall be taken but in Right of Dama- 
ges. 28 A}. 21, 23. 40 Af. 19. For he is a 
Diſſeiſor by the Counter-pleading, and he has 
confeſſed the Seiſin; yet it ſeems it ſhall be in- 
quired Ex officio, if he was a Diſſeiſor with Force. 
See 13 Ed. 3. Aiſe 117. If Baron and Feme 
plead a Record in an Aſſiſe, and at the Day they 


make Default, now if the Plaintiff will releaſe 


Damages, he ſhall have Judgment, but if the 
Baron makes Default,. and the Feme is received, 
and pleads a Record, fc. and after makes De- 


fault, now the Aſſiſe ſhall be taken on the Seiſin 


and Diſſeiſin, 10 H. 4 14. 11 H. 4. 51. 37 
Af. 1. adjudged, that if the Tenant pleads to 


the Writ, and the Plaintiff maintains his Writ 


with ſuch a Plea as proves (alledges) a Diſſeiſin 


in the Tenant, and the Tenant demurs thereto, 


the Aſſiſe ſhall be awarded in Right of Damages 
on the Diſſeiſin confeſſed. 1 H. G. 5. 


Ai of ' Office, and Profit apprender. 


An Aſſiſe was brought in Middle/ex of the Pro- 
fits of the Office of Packing Wools, Sc. within 


the Liberties of London, granted by the King, 


by Nerris v. Coniſbrook; and it was agreed,. 1. 


1 at 


415 
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That the Plaint in an Aſſiſe ſhall never abate for 
want of Form, and therefore, tho' the Courſe is 
in an Aſſiſe of Office or Corrody, or Common 


apprender, c. to ſhew the Diſſeiſin, and then 


the Title: yet if he ſhews-the Title firſt, and 
then the Diſſeiſin, it ſhall not abate. g Ed. 4. 6. 
But in thoſe Caſes where he makes Title in his 
Plaint (as regularly he ought to do in an Aſſiſe 
of Office, Corrody, &c. yet fee Raft. Entr. 
Hors de fon Fee pleaded in Part of an Aſſiſe of 
Rent, 15 Ed 4. 24. or of Land. 40 Ed. 3. 38.) 


There he ought to make his Plaint to purſue his 


Title, as if a Grant be made to have the Sur- 
veying and Packing of all Clothes which ſhould 
go beyond Sea, he ought to ſhew, that thoſe 
Clothes of which he was ouſted the Surveying, 
were Clothes to go beyond Sea. 2. He who 


makes a Plaint in an Aſſiſe of Office, need not 
be ſo preciſe in fetting out his Title, as if he was 


to ſue againſt the King by Petition; for one need 
not make ſo exact a Title againſt Pernors of 
Profits as againſt a Tenant, and therefore he 
need not ſhew who had the Office before, or 
that it was an ancient Office, 9 Ed. 4. 11. and 
vet if it was not an ancient Office, it ought to 
be created and granted by the Words Conſtitui- 
mus, c. 8 Ed. 4. 6. If one makes a Plaint of 
an Office, he need not ſhew that it is'an Office 
of Profit, or that Fees belong thereto, 8 Ed. 4. 


22. and yet if it be only an Office of Charge, 


an Aſſiſe does not lie thereef, 27 H. 8. 38. but 
if he be ouſted by a Pernor, he has his Remedy 
by ſome original Writ, according to his Caſe, 
and ſo it is in Caſe of a Corrody. 17 Ed. 2. 
Nuper obiit 12. in the Caſe of Conſt. 27 H. 8. 
12. 4 Ed. 3. Brief 736, 793, 794. 


Ae, how it is te be brought of an Office. 


1. If he be ouſted of the Office, then the AC- 
fiſe ſhall be brought of the Office, cum pertinen- 
tits ; for if his Plaint be of the Office, and of the 
Profits thereof, he makes his claim of one Thing 
twice, and therefore his Plaint ſhall abate, 8 Ed. 


4. 22. agreed; and fo is 30 4/7. 4. for the Office 


of Meter. 2. If one be ouſted of Parcel of the 
Profits of his Office, this may be alledged to be 
an ouſter of the whole Office, if the Party will. 
5 Ed. 4. 8. per Cur. 
make his Plaint only of the Profits of his Office, 
and if he be ouſted of Parcel of the Profits, he 
may have an Aſſiſe of thoſe Profits: So if one 
as a Corrody de pane & cerviſia, if he be 
ouſted of only Part of the Bread, Cc. he ſhall 
have an Aſſiſe of the whole Quantity of Bread 
for the Neceſſity, but he need not bring an 
Aſſiſe of his Corrody, 22 H. 6. 10. 3 Ed z. 


Vills, becauſe well known. 


But if he will, he may 


Aſſſe, KC. 


Af. 175. 13 Ed. 3. Plaint 23. 11 , 22. 


30 Af. 4. and ſo Note a Diverſity between a 


Thing ſeverable and entire. If A. grants a 
Rent of twenty Pounds out of twenty Acres, in 
twenty ſeveral Counties, a Denial of Part of the 
Rent is a Diſſeiſin of the whole, and the Aſſiſe 
ſhall be brought in confinio comitatus. But if A. 
grants Eſtovers in two ſeveral Woods, and the 


75. Gramtee be diſturbed in one Wood, he ſhall not 


have an Aſſiſe of that only. 22 H. 6. 10, 11. 
3. If an Office extends into divers Towns, Hun- 
dreds, or Counties, it is an Office for which an 
Aſſiſe hes of the Profits, by the Stat. Yet. 2. 
where Note; If an Office extends into divers 
Vills or Counties, ec. an Aſſiſe lies for the Pro- 


fits in any Vill or Hamlet, where the Grantee is 


ouſted, for the Profits are Things ſeverable. If 
one be Sheriff, or Bailiff of an Hundred, or Ma- 
nor for Life, if he be ouſted of the Office, he 
may have a Writ or Plaint within the Sherifalty 
or Bailiwick - of. fuch County, City, Hundred, 
or Manor, without ſhewing in which of the 
But if it be for the 
Bedelry of an Honour, c. there he ought to 
bring his Writ in all the Vills, where the Office 
extends. Alſo in the former Caſe, the Hundred, 
or County, (City) ſhall be put in View; fee 
theſe Books. 16 EJ. 2. . 370. 18 Ed. 2. 
V. 377. 8 Ed. 3. 56. „ 
If the King grants 64. on each Sack of Wool, 
within the County of Jorg, the Grantee ſhall 
have an Aſſiſe of the Profits in any particular 
Place within the County, where he is diſturbed. 
But if he brings an Aſſiſe of the Office, the whole 
County ſhall be put in View, as in the principal 
Caſe ſupra was held, ſeeing the Office there ex- 
tended into divers Counties. (For it was averred 


to be within the Liberties of London, c.) there- 


fore the Aſſiſe for the Office ſhould be brought 
in Confinio Comitat', but for the Profits, it may 
be brought in any Vill or Place where the Dif- 
ſeiſin is; but then how ſhall it be in caſe the 
Office extends throughout Exgland, and it ſeems 
to me moſt reaſonable, that the Office ſhould be 
ſeverable, becauſe it does not charge the Land, 
but only reſpects the Perſon ; and therefore he 
may alſo have an Aſſiſe of his Office in whatever 


Place he is diſſeiſed; as ſuppoſe he diſſeiſed him 


of his Office of Meaſurer in ſuch a Town, &c. 
See there the Caſe of the Uſher of the Exche- 


quer. 22 H. 6. 10, 11. Et poflea partes concor- 
dawer*. See an Aſſiſe of the Office of Filacer, 


and the Poſt put in View, Dyer 114. Laux's 
Caſe; and if it be an Office concerning Land, it 


ſeems he ought to name the Tenant of the Soil. 
8 Ed. 1. Af. 285. FEY 


Writ 


5 1 10% 
Writ of Common of Paſture, Turbary or Piſcary. 


L *T' HE Writ of Aſſiſe of (a) Novel Diſſeiſin, of Common of Paſture, or of 
Turbary, or of Piſcary, lieth where a Man hath Common of Paſture 
appendant or appurtenant to his Manor or Houſe, or Land which he hath ' 
for Term of Life, or in Fee-fimple, or in Fee-tail; if he be diſturbed of his 
Common, ſo that he cannot take it as he ought to do, he ſhall have an Aſ- 
ſiſe of Novel Diſſeiſin thereof; and the Writ ſhall be ſuch : 


() The King to the Sheriff, &c. A. hath complained unto us, that B. unjuſtly, 11 H. 6. 22. 
&c. hath diſſeiſed him of his Common of Paſture in N. which belongs to his Free- The Writ was 
Hold in the ſame Town, or in another Town, after the firſt Paſſage of, &c. (as in 4e libero Tene- 


an Aſſiſe of Land): And therefore we command you, that if the ſaid A. ſhall 8 _ 


make you ſecure, &c. then cauſe twelve free and lawful Men of that Neighbour- mon of Pa- 
hood to view that Paſture and the Tenement, and their Names to be put in the ſture, for 
Writ, and ſummon, &c. before our Juſtices, &c. or before us, &c. on Thurſday which the 
next after the Morrow of the Ofave, &c. or thus, before our Fuſtices at the Wiit abated. 
firſt Aſſiſe when they ſhall come into thoſe Parts; or thus, before our beloved and 
faithful R. and F. and thoſe whom, &c. (as above). 

And if the Common of Paſture, or Turbary or Piſcary be not appendant 

or appurtenant to any Manor, nor Land nor Tenement, then theſe Words in 
the Writ, which belong to his Frank-tenement, ſhall be left out in the Writ; 
and then the Writ ſhall be ſuch: | = — 
The King, &c. A. hath complained unto us, that B. unjuſtly, &c. hath diſſeiſed 
him of his Common of Paſture in N. after the firſt Paſſage, &c. (until) of that 
Neighbourhood to view that Paſture, and their Names to be put in the Writ, &c. 
As in the Writ of Aſſiſe of Land. 8 e : 

And the Patent made unto the Juſtices of the Aſſiſe of Common is as the 11 H. 6. 22. 
Patent made to the Juſtices of Aſſiſe of Land; but where it is ſaid in the Pa- per Paſton. 
tent of Aſſiſe of Land in that Place, Of his Freehold, &c. he ſhall ſay in this 
Patent, Of his Common of Paſture in N. &c. 


(a] See 2 H. 4. per Markham, if the 'Tenant Common in groſs does not paſs. And yet aWrit 
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ploughs the Land, wherein I have Common, I 
ſhall have an Aſſiſe, and not a Writ on the Caſe. 
See 4 Ed. 2. A 449. that an Aſſiſe of Common 
does not lie without naming the Tenant of the 
Soil. | ; 

%) Here Note, That an Aſſiſe de Libero Te- 
memento does not lie of Common, for it is no 
Tenement, and therefore by a Grant of all 
Lands and Tenements, it is held by fome, that 


of Dower lies thereof, and he ſhall make his De- 
mand of Common. 11H.6. 22. And Note; In 


an Aſſiſe of Common it is not neceſſary to make 
Title in the Plaint, but the other may demand 


what he has of Common there, 36 W 3. the 
other pleads hors de ſon Fee, &c. 11 H. 6. 27. 
See in an Aſſiſe for Common appendant, you 
need not preſcribe, 22 H. 6. 10. 


II h h (ga) And 
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Writ of Common of Paſture, Turbary or Piſcary. 


(a) And if a Man have Common appendant or appurtenant to his Freehold A 
which is in his Manor or Land, which is in ſeveral Counties, and he is diſ- 
ſeiſed of his Common, then he ſhall have an Afſiſe in the County where the 
Common is, and another Writ in the County where the Land is, to which 
the Common 1s appendant or appurtenant. And if the Land or Common be 
in one County, and the Land to which the Common is, be in another County, 

yet the Writ ſhall be brought in the County where the Land of which the 
Common is iſſuing, is, and another Writ in the County where the Land to 
which the Common is appendant, is. And if the Land be in one County to 
which the Common is appendant, and the Common be in ſeveral Counties, 
then he ſhall have ſeveral Writs, in the County where the Common is, and 
where the Land is; and the Forms. of the Writs are ſuch : 
| A. hath complained unto us, that B. unjuſtly and without Fudgment hath di, 
ſeiſed him of his Common of Paſture in N. which belongs to his Freehold in R. nd 
K. which are in the Confines of your County and the County of Lincoln, after the 
firſt Paſſoge, & c. Or thus; Of his Common of Paſture in N. in your County and 
| the County of Lincoln, which belongs to his Freehold in K. in the County of, &c. 
Or thus; Of his Common of Paſture in R. and K. which are in the Confines f 
your County and the County of Lincoln, which belongs to his Freehold in K. in the 
ſaid County of Lincoln in the ſame Confines, &c. 

And upon theſe Writs he may have a Patent directed to certain Perſons who 
ſhall do Juſtice in that A ſſiſe upon all the Writs. 

The King to his beloved, & c. Kncw ye, that we have conſtituted y you cur Juſtices, 
together with thoſe whom we have aſſociated unto you, to take the iffije of Neve! 
Diſſeifin which A. hath arraigned before you by cur Writs againſt B. of Common of 
Paſture in R. and K. which are in the Cenfines of the Ceunties of N. and L. 
Therefore we command yeu, that at a certain Day and Place in the Cenfines of the 
County aforeſaid, or in the Confines aforeſaid, which yeu fhall appoint fer this: 
Purpoſe to take that Aſſiſe, &c. For we have commanded the Sheriff of the County 
aforeſaid, that at a certain Day and Place in the Confines of the County aforeſaid, 

or in the County aforeſaid, whereof ycu ſhall give him Notice, he cauſe that Aſſiſe, &c. 


418 
{ 180. ] 


1 „ And in like manner he may ſue ſeveral Writs of Aſſiſe of Common of Tur- 

21H. 6. 9, 10. bary, or of Piſcary, or other like Profits which are in two Counties. And 
7 H. 4. 30. when a Man hath a Rent which is iſſuing out of Land in two Counties, if he 

SEE: 3. 2. ac. be diſſeiſed thereof he ſhall have an Aſſiſe as before is ſaid of Common, viz. 

1. A 51. two Writs, one Patent, as before is ſaid, by the Stat. 7 R. 2. cap. 10. (6). 

45 Ed. 3. 12. (e) And a Man cannot uſe his Common appendant with the Cattle of 
15 Ed. 4. 32. Strangers, unleſs he bring them to ſoil his Land: But he cannot agiſt other 

A N Cattle there for Money, which do not manure his Land. 6 H. 7. 4. 45 Ed 3.2 5+- 

ST. 14s 
11 1 15 Ed. 4. 32. The ſame Law where a Man hath Common as an Inhabitant, he ſhall have it 


but for thoſe which are levant and couchant within that Town. 


(a) See a Commiſſion to inquire if A. has 
Common in one County appendant to Land in 
another County, and a Bridge is between the 
Land and the Common, which ought to be re- 


| paired by one, and the Bridge is broken, ſo that 


4. cannot uſe his Common, he ſhall have an 
Aſſiſe where the Bridge is, and not where the 
Common is. 7 H. 4. 8. 


(4) But it was otherwiſe at Common Law. 
18 Ed 3. 32 | 
(-) See the's Diverfities agreed in Strode's 


Caſe, 11 H. 6. 22. 14 H. 6. 6. and ſee the 
Cate of Rumſey and Rawſon, Raym. 171. Med: 
18. 25. 

And 


Mrit of Common of Paſture, T. urbary or Piſcary). 419 


And if a Man grant Common unto one for his own Cattle, he cannot uſe A Man preſu- 


his Common with the Cattle of a Stranger. med to have 
Common ap- 


pendant for all manner of Beaſts, and it was holden it could not be Common appendant, for that the fame is not 
but for thoſe Cattle which manure his Lands. 9 Ed. 4. 3. 37 H. 6. 34. and 14 H. 6. 6. But it is Common 
appurtenant. Old N. B. 26. | 


And fo if a Man preſcribe to have Common for his own Cattle, he cannot 
uſe Comman with other Cattle. | ho 

But if a Man (a) claim Common for Cattle without Number, or to have 14 H. 8. 2. 
Common for twenty Cattle, there he may agiſt the Cattle of Strangers for Ia Man bath 


Money in that Common. Number 
granted, yet the Tenant ſhall have Common for his Cattle. 11 H. 6. 22. 


(5) And a Man may claim Common appendant ratione Meſſuagii, but it 22 H. 6. 42. 
ſeemeth it ſhall be taken that he hath Land lying to his Houſe, Fc. which 27 H. 6. 34. 


the Cattle ought to ſoil, Sc. Quære. Admittitur. 
| But Priſot, It 


cannot be but to arable, 20 H. 6. 4. Hulls acc. 5 Aſſ. 2. It cannot be but to ancient Land of that, and not 
to Land improved, 10 Ed. 2. acc. and there the Land to which it may be appendant, is called Aid and Gain. 


(c) None ſhall claim Common by Vicinage but the Lord who hath the Poſ- 7 Ed. 4. 26. 
ſeſſion of the Town, 23 H. 6. But yet it ſeemeth, that one Neighbour may 32 H. 8. 
claim Common by Vicinage in the Land of another Neighbour, although he _— 3 
be Lord of the Town, Sc. And ſo if a Man claim Common in certain F 
Lands fo long as he dwelleth in ſuch a Town to ſuch a Houſe, or if he claim 

Common in the Land until the Lands be ſowed, and after the Corn 1s cut, to 

have Common there again. 


(ad) And if a Man be diſſeiſed of the Common appendant or appurtenant mo . 
Ol e | 


to his Land, and afterwards he maketh a Feoffment of the Land to which the Jifſeifed of the - 
iſſeiſed of the 


Common is appendant or appurtenant, he ſhall not have Aſſiſe of that Com- Iand, he hall 


mon nor other Remedy. | | not haveCom- 
| En mon till his Entry. 5 H. 7. 7. 29 H. 8. 4. 7 Ed. 4. 27. 


(a) See accordant 11 H. 6. 22. and therefore Manor for his Beaſts, he ſhall not have it in his 
ſuch Common is grantable over. See 27 H. 8. Garden, nor in his Land ſown, nor for Beaſts 


Common ſans 
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10. that it may be granted to two. 22 H. 6. 22. 
36 3. | ge 
(5) See 22 H. 6. 44. and 11 EA. 3. Common 
11, one claims Common as appendant to his 
Manor, and iſſue joined thereupon, where it is 
ſaid, that if one has Common appendant to his 
Carve of Land, whereon he has a Houſe, this 
ſhall not be ſaid appendant to the Houſe, but to 
the Land: and Mete there a ſpecial Preſcription. 
(c) Note; The Lord may have in the Land 
of his Tenant Common ee to his own 
Demeſns, per Green. 18 Ed. 3. Admeaſurement 7. 
(4) See 4 Ed. 3. 45. In a Quad permittat, of 
the Seiſin of his Grandfather. Note; If one 
grants Common, and does not ſhew in what 
Place it is to be taken, the Grant is Void, per 
FPaſon; if he grants Common throughout his 


not commonable; per Babb. If one grants Com- 
mon in his Land, quandocungue Averia ſua ierint, 


he ſhall not have Common, but when the Gran- 
tor's Beaſts are there alſo; but if one grants 
Common to J. S. aubicungue Averia ſua ierint, 


he ſhall have Common, but in the Places where 
the Grantor's Beaſts do go; and therefore if he 


juſtifies for ſuch Common, he ought to ſhew that 


the Beaſts went there. 2. If the Beaſts of the 
Grantor once went there, although he never had 
any Beaſts there afterwards, yet the Grantee 
ſhall have the Common. 9 H. 6. 36. See 11 
Ed. 3. Common 10. 4. grants Common to B. 
in omnibus paſturis ſuis, to go there with his own 
Beaſts; Quære, if he has Common, though the 
Beaſts of the Grantor are not there; it ſeems not. 
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Writ of Common of Paſture, Turbary or Piſcary. 
If a Man grant certain Lands to one cum Communia in omnibus terris. ſuis, G 
Sc. and doth not expreſs any Place certain, he ſhall have Common in all his 
Lands which he had at the Time of the Grant. 

And if a Man have Common of Eſtovers by Grant, he cannot build new II 
Houſes to have Common of Eſtovers for thoſe Houſcs. 

The Uſer of Common by Tenants at Will, ſhall be a Seiſin to him in the J 
Reverſion to have an Aſſiſe, if he or his Tenant at Will, be after diſturbed to 
uſe the Common. 

And P. 45 Ed. 3. it appeareth, that he who hath Common granted unto 
him by Specialty, cannot agiſt other Men's (a) Cattle in the Common, but 
ought for to ule the Common with his own Cattle, or ſuch Cattle which he 
hath to occupy his Land with, Fc. or may manure his Lands with Cows 
which he alloweth to have the keeping for their Manure : But 7 borpe ſaid, 
that if a Man grant to me Common for my Cattle, that I may take other 
Beaſts to give me Seiſin in my Common, and preſently drive them off again, 
if he who granteth the Common do agree thereunto. And in Aſſiſe of Com- L. 
mon, all the Tenants of the Land out of which the Common is, ought to be 
named, Ec. as in Aſſiſe of a Rent-charge. 

If a Man have an Aſſiſe of Common, and pendent the Writ, he uſeth the M 
Common, the Writ ſhall abate, but if the Cattle eſcape into the Land, it 
ſhall not abate the Writ although they feed there. 

(2) And it is to know, Common appurtenant to a Manor may be for N 
Cattle without Number, or to a certain Number, and may be appurtenant to 
a Manor by Preſcription or by Grant made fince Time of Memory, and that 
as well for Cattle certain, as without Number. As if at this Day a Man 
granteth to one Common of Eſtovers, or of Turbary in Fee-ſimple to burn 
in his Manor, by that Grant it is (c) appurtenant to the Manor, and if he * 
make a Feoffment of the Manor, the Common ſhall paſs to the Feoffee. 
And fo if he grant to a Man and his Heirs Common, as appurtenant to his. 
Manor of F. to common in ſuch a Moor, &c. Now by that Grant the 
Grantee ſhall have the Common appurtenant to his Manor, and if he make 
a Feoffment in Fee, or for Life of the Manor, the Feoffee or Leſſee ſhall 

have the Common. As if an Abbot with the Aſſent of his Convent, grant 
to another and his Heirs, to find a Chaplain to ſing in his Chapel in his Manor 
of D. if he make a Feoffment of the Manor, the Feoffee ſhall have an Ac- 
tion of Covenant againſt the Abbot and his Succeſſors by that Grant, as It 
appeareth. N. 2 H. 4. 6. T. Covenant, and H. oe Ed. 3. 


K 
32 AF. 82, 
Thorpe. 


7 Aſſ. Br. 
Alliſe 121. 


1181.1 


26 H. 8. 4. 


Plow. Com. 
381. ac. 5. 
Aſſ. q. 


2 H. 4. 6. 
10 Hñ. 7. 13. 
16 Hñ. 7. 9. 
42 Ed. 3. 3. 


(a) Or ſuch Beaſts as he had ; ſee accordant 


11H. 6. 11. 
(5) Common appendant for all Manner of 


Beaſts, 14 H. 6. 6. is not appendant, but appur- 


tenant, if it be for Beaſts not commonable 25 
AJ. 8. 

(c) See 7 Ed. 3. 48. If one grants to J. &. 
eight Acres of Land, fmu/ cum ſo much Com- 
mon as belongs to his Oxgang of Land in a cer- 


tain Place, this is not Common appurtenant, but 
in groſs; per Her/e ; but ſee there it is adjudged, 

if one grants an Aſſart mul cum tota Communia 
quant* pertinet ad unam Bovatam Terre, adjudged. 


this is Common in groſs, and he ſhall take as 


much as another takes for two Bovates or Ox- 
gangs in groſs, and when he pleaſes. Ratio, 
for ſuch * cannot be appendant to Land. 


Writ 
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Writ of Certificate upon Aſſiſe ſued. 


HE Writ of Certificate lieth in divers Manners ; one is where the Defen- As a Fine or 
dant appeareth by (2) Bail, and pleads to the Aſſiſe where his Maſter Recovery. 
hath a Releaſe to plead, or other Matter in Writing, of which the Jury can- 1 9g 
not have Notice; then if the Aſſiſe paſs againſt the Bailiff, the Maſte: ſhall 4 H. N 5. 

have a Writ of Certificate upon that Writing, and chereupon he ſhall cauſe 

the Aſſiſe to return, and be ſworn to try that Deed, Sc. as ſhall be more 

fully after ſhewed. 

(2) And there is another Manner of Certificate, when the verdict is not Plow. 92. a. 
well examined by the Juſtices when they take the Verdict, or when they have 

not well examined, or fully enquired of the Iſſue joined, Sc. 

(c) And the Certificate ought to be ſued in the ſame County where the 21 Ed. 3.3. 
Aſſiſe was ſued, and may be Tued before the ſame Juſtices before whom the N. Aſſiſe 63. 
Aſliſe paſſed, or before other Juſtices. And if the King's Bench or Common ul Fora 
Pleas be in the ſame County where the Aſſiſe paſſed, then the Certificate may a Certificate 
be ſued in the King's Bench or Common Pleas, if they be in the ſame County upon a Defea- 
where the Aſſiſe paſſed. lance. 


And that Certificate ſhall be a Writ directed to the Sheriff, and the Juſtices = an"; eg 


ſhall have a Patent made to them as they ſhall have in Aſſiſe, Se. And the Certificate was 


Form of the Patent made to the Juſtices ſhall be ſuch: at the Com- 


'D The King to his beloved and faithful A. B. and C. greeting : Becauſe certain mon Law be- 


Doubts are ariſen upon ſome Articles touching the Afſiſe of Novel Diſſeiſin which oy ＋ 1 


was ſummoned between A. and B. and taken before you the aforeſaid B. and our Fitz. Aſſiſe 


beloved and faithful I. at N. by our Writ, as from the Complaint of bim the ſaid 412. Plow. 


A. we have received Information, we have conſtituted you our Juſtices, together Com. 92. 
with thoſe whom we have aſſociated unto you, to take the Certificate thereupon : 
And therefore we command you, that at a certain Day and Place which you ſhall 
appoint for this Purpoſe, you take that Certificate, doing thereupon that which to 
Juſtice belongs, ſaving to us the Amercements, &c. We have alſo commanded our 
_ Sheriff, &c. that at a certain Day and Place which you ſhall give him Notice of, 

be cauſe to come before you the Jury of that Aſſiſe, to certify you upon the Articles 
aforeſaid, &c. In Witneſs handed We bave cauſed theſe our Letters to be made 
Patents. Winefs, &c. 


(a) Note; After the Aſſiſe awarded in this Plea () And it ſeems that ſo long as the Aſſiſe de- 

the Bail, the Tenant may appear in Perſon, pends in Adjournment, this Execution may be 
and plead ſuch a Plea, as thereon he may have a made either without Writ, as 34 4/7: 1. or by 
Certificate of the Aſſiſe being taken, Ic. 114,7. Writ, as 34 A 5. 

3. 8 Af. 17. 10 Af. 24. 12 % 37. 20 Af. 1. (c) Bur if : FE; remove it, then it ſhall not be 
Sag ſo he may after the Aſſiſe awarded by De- taken there, bat in the County by Mit privs. 
fault, 20 H. 6. 29. 9 H. 7. 24. 7 H. 4. 45. 


(a) And 
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Writ of Certificate upon Aſſſe ſued. 
(a) And the Form of the Writ of Certificate is ſuch : I: 
The King to the Sheriff, &c. Becauſe certain Doubts are ariſen upon ſome An. 
Ficles touching the Aſſiſe of Novel Diſſeiſin which by our Writs was ſummoned be- 
tween A. and B. and taken before our beloved and faithful H. and R. at N. of 
Tenements in I. as from the Complaint of him the ſaid A. we have received Infor- 
mation, we have conſtituted the- aforeſaid H. and R. or thus, the aforeſaid H. 
and our beloved L. or thus, our beloved and faithful N. and S. our Fuſtices, to- 
gether with thoſe whom wwe have aſſociated unto him, to take the Certificate there- 
upon: And therefore we command you, that at a certain Day and Place wheres 
the aforeſaid N. and S. ſhall give you Notice, (b) you cauſe to come before them 
the Fury of that Aſſiſe, to certify them upon the Articles aforeſaid, and ſummon, 
8c. the aforeſaid B. that, &c. before, &c. to hear that Certificate: And hade 
there the Names of the Jury and this Writ. | 
And that Writ lieth properly where the Verdict is nat well examined. But 5 
if he appeareth by Bailiff to the Aſſiſe, and plead Nul fort, &c. and it is 
tound againſt him where his Maſter hath a Releaſe to plead, and doth not 
| plead it; then his Maſter ſhall have another Form of Writ upon the Statute 
of Weſt. 2. cap. 15. and the Writ ſhall be ſuch: | 
The King to his beloved and faithful I. and his Companions Juſtices, &c. 
Whereas in the Statute ſet forth at Weſtminſter it is contained, That if the De- 
fendant againſt whom the Afſiſe paſſed in his Abſence, ſhew any Deeds or Releaſes, 
upon the making whereof the Jury were not examined, nor cculd be examined, be- 
cauſe there was no Mention made of them in pleading, and probably might be ig- 
norant of the making of thoſe Writings, the Juſtices upon the Sight of thoſe Mi- 
lings ſhall cauſe the/ Narty to be warned that recovered, that he appear at a 
certain Day, and ſhall cauſe the Furors of the ſame Aſſiſe to come, and if he ſhall 
verify thoſe Writings to be true by the Verdict of the Jurors, er by Inrelment, he 
that purchaſed the Aſſiſe contrary to bis own Deed, ſhall be puniſhed by a certain 
Penalty contained in the ſaid Statute.” And we have received Information from 
the Complaint: of E. that I. lately arraigned a certain Afiſe of Novel Diſſeiſin by 
our Writ againſt the aforeſaid E. and others; &c. of Tenements in S. which (ſaid 
Aiſe hath paſſed in the Abſence of bim the ſaid E. and others, as it is ſaid, and 
he the ſaid E. hath a certain Writing of Releaſe of the aforeſaid I. of the Tene- 
ments aforeſaid, upon the making whereof the Furors were not examined, nor could 
be examined, becauſe there. was no Mention made thereof in pleading : We com- 
mand you, that having ſeen the ſaid Writing you cauſe to be done to bim the ſaid 
E. due, ſpeedy and compleat Fuſtice in the Premiſſes, according to the Form of the 
| Statute aforeſaid. Witneſs, &c. TN. 7 


| 182. ] 


pon 


(a) See Rot. pat. 1 Ed. 1. M. 3. and M. 34. 
in Dorſo, Si. forte Affiſe illa ſuper quibuſdam 
Articulis illam contingentibus minus plene Exami- 
nata Fuerit vos eam plenius E æxaminelis. | * 

(6) This was the Writ which Jay at Common 
Law, and was always brought before, Judgment, 
and was always a Perſecting of t e Verdict, ſo 
that it ſhall be faid one and the ſame Verdict 3 
and therefore, if any of the Jurors therein had 


SIP 


died after the Verdict, the Certificate thereon 
could not be taken by the Reſidue with others; 
tor the Aſſiſe wWas always pending, and there- 
ſore in that Caſe the Examination fails; but it is 
otherwiſe it ſeems in a Certificate on the Statute. 
See 12 H. 5. 9. and 43 5. a Certificate after 
Verdict and before Judgment, on a Deed not 
given in Evidence before, where the Defendant 
an Infant pleads in Perſon. 

| And 


5 


| 
Hrit of Certificate upon Aſſiſe ſued. 


And that Writ is as a Patent made to thoſe Juſtices, and upon that they 

award a Certificate to the Sheriff, to warn the Party to cauſe the Jurors in 

Aſſiſe to come before them. And that Patent or Commiſſion is commonly 
made to other Juſtices, as unto the Juſtice before whom the Aſſiſe paſſed, and 
the ſame appeareth by the Words of the Patent or Commiſſion. 5 

A (a) But by the Statute of Yet. 2. cap. 25. appeareth, that if the Bailiff of 
the Defendant do alledge a Record in Bar of the Aſſiſe, the Juſtices may take 
the Aſſiſe notwithſtanding that Plea of the Bailiff, and give Judgment upon 
the Verdict, Sc. But then the Detendant in the Aſſiſe may come to the Ju- 
ſtices, and ſhew that he hath Matter of Record to bar the Plaintiff in the Aſ- 
file, Sc. That at another Time he barred the Plaintiff in the like Aſſiſe, 
brought by him againſt the Defendant; or that there is a Writ of higher Na- 
ture depending between them for thoſe Lands; and then he ought to ſue forth 

aà Writ to cauſe the Record to be brought before the Juſtices before whom the 
Aſſiſe paſſed z and thereupon, when the Record cometh before them, if they 
perceive that the Record ſhall be a Bar in the Aſſiſe, then the ſaid Juſtices 
ſhall award a ſpecial Writ of Scire facias out of the Record of the Aſſiſe, to 
warn the Party to be before them, Sc. and it he cannot deny it, nor avoid it, 
then the Defendant ſhall recover his Seiſin again, and double Damages, and 
the Plaintiff in the Aſſiſe ſhall be impriſoned at the Diſcretion of the Juſtices, 
And if the Defendant in the Aſſiſe have not any Record to ſhew, (4) but a 
Releaſe, or other Matter in Writing, which might bar the Plaintiff who reco- 
vered in the Aſſiſe; then if the Detendant ſhew thoſe Writings to the Juſtices 
before whom the Aſſiſe was taken, the Juſtices thereupon. may award a ſpecial 
Writ of Certificate directed to the Sheriff, that he ſummon in the Party, and 
that he cauſe the (c) Jurors in the firſt Aſſiſe, &c. to try that Matter, &c. And 

if it be found for the Defendant, then the Plaintiff who recovered by the Aſ- 
ſiſe, Sc. ſhall loſe double Damages, and ſhall be alſo impriſoned at the Diſ- 
cretion of the Juſtices, as appeareth by the ſaid Statute. 3 DO, 

B But whether the Defendant ſhall ſue a ſpecial Patent to the ſame Juſtices to 
proceed as the Writ aforeſaid is, or that they ſhall proceed and award a ſpe- 
Cial Certificate upon the Matter in Writing ſhewed them by the Defendant, 
hath been a Queſtion, becauſe by the Judgment in the Aſſiſe, and Execution 
awarded, their Authority by Commiſſion is determined, as ſome ſay. But I 

conceive, that the Statute is a Commiſſion and Patent ſufficient to give Au- 
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ia) See 12 H. 4. 9. After Judgment given 
for the Plaintiff in Aſſiſe upon the Death of the 
Juſtices, a Certiarari iſſued out of Chancery to 


the Executors of the Juſtices, to ſend the Record 


into Chancery, and from thence a Mittimus- is 
ſent to the Juſtices of Aſliſe in the County, with 
a Writ reciting the Statute. | 

(). Quere, if he ſhew a Releaſe bearing Date 
in a foreign County, to what Purpoſe or Intent 
Mall the Aſſiſe return (it.) 12 H. 4. 9. 

(.) It ſeems per Cur', that the Party ſhall not 


2 


have his Challenge to thoſe Jurors in the Certifi- 
_ cate; quere,. if it be a Matter happening ex poſt: 
facto, as Attaint of the Jurors, &c. Yet it: 


ſeems, if others are joined with the Jury, as 


where any of them die, &c. he ſhall have his 
Challenge, per Hull, although the Jury came the 


firſt Day in the Certificate; yet if they make 


Default, the Parties ſhall plead notwithſtanding. . 
And Note; If the Deed may be proved by Re- 


cord, then the Inqueſt is not to the Purpoſe. 


See 12H, 4. 9. 
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Writ of Certificate upon Aſſiſe ſued. 


thority to them to award a ſpecial Certificate to warn the Party, and to cauſe 
the Jurors of the Aſſiſe to appear before them upon the Matter in Writing 
ſhewed unto them, although Judgment be given in the Aſſiſe, and Execution 


be paſt; for if there be ſuch Matter, then their Authority remaineth to puniſh 


the Plaintiff for his Suit, and to reſtore the Defendant again unto his Poſſeſ- 
ſon, by Virtue of the Statute, as I conceive, | | 

And if a Man loſeth in an Aſſiſe by Default, where he pleadeth by Bailiff, 
where he hath Matter in Writing not ſhewed to the Jurors, he may ſue a Cer- 


_ tificate upon that Matter before the Juſtices at the next Aſſiſe following, or 


before the Juſtice of Aſſiſe, or before the Juſtices of the King's Bench, or be- 


fore the Juſtices of the Common Pleas; and the Form of the Writ is ſuch: 


The King to the Sheriff, &c. Becauſe, &c. (as above, until) Ve command you 


that you cauſe the Jurors of that Aſfiſe to come before our Juſtices at the firſt A 
iſe, when they ſhall come into thoſe Parts, to certify them upon the Articles afore- 


ſaid, and ſummon, &c. the aforeſaid B. that be be at the ſaid Ae before the 
Fuſtices aforeſaid to hear that Certificate. 


And if the Certificate be ſued before the June of the Common Pleas, 
then the Writ is ſuch: 


The King to the Sheriff, &c. Becauſe, &c. as we * received Information; 
We command you, that you cauſe the Furors of that Aſſiſe to come before our Ju- 


ftices at Weſtminſter (ſuch a Day) to certify them, &. (as above). 


And if the Certificate be ſued before the King, then the Writ is as above: 


We command you, that you cauſe the Furors of that Aﬀſiſe to come, &c. before 
1 at E. on Saturday, Sc. 20 certify us, &c. 


If a Man in Aſſiſe brought againſt him pleadeth a Releaſe, or other Matter D 


in Writing, in Bar of the Afiſe, and the Plaintiff doth deny the ſame, by 


reaſon whereof the ſame doth remain in the Keeping of the Chief Juſtice of 
the Aſſiſe; and afterwards a new Commiſſion is made to the Chief Juſtice and 
to other Perſons, to take all Aſſiſes which remain to be taken in that County, 


for which Cauſe they award a Re-attachment againſt the Defendant, and a Re- 


ſummons againſt the Jurors; the Defendant may come and plead the Releaſe 
or Writing which is in the Keeping of the Chief Juſtice, which was denied, 
Sc. And thereupon the Chief Juſtice ſhall have Day until the next Aſſiſes to 
bring in the Writing; and if before the next Aſſiſes the King's Bench be 
removed to that County, and that Record of the Aſſiſes is come into the ſame 
Court, and the Defendant is re-attached, and appeareth not, but maketh De- 
fault, for which the Aſſiſe paſſeth for the Plaintiff, Sc. and that Releaſe not 
pleaded nor ſhewed, the Detendant ſhall have a ſpecial Writ to the ſaid Ju- 
{tice in whoſe Cuſtody the Releaſe or Writing is, to ſend the ſame into the 
King's Bench, and thereupon the Defendant ſhall have his Certificate out of 
the King's Bench againſt the Plaintiff upon that Matter; and ſuch Writ is in 
the Regiſter. 

If a Man ſue a Certificate, he may have a Writ of Aſſociation upon that A 
Writ, as in Aſſiſe of Novel Diſſeiſin, and alſo a Writ of Si non omnes, as well 
as he ſhall have in Aſſiſe of Novel Diſſeiſin. 


And 


Writ of Certificate upon Aſſiſe ſued. 


B Anda Man may ſue the Certificate before the ſame Juſtices (a) before whom 
the Aſſiſe paſſed, and then the Certificate ſhall iſſue out of the Rolls of the 
ſame Juſtices : But he may ſue his Certificate before other Juſtices, if he will, 
and then the Writ and Patent ſhall iſſue out of the Chancery. 
C And if ſome of the Jurors be dead, yet it ſeemeth reaſonable that he have 
the Certificate; and that it be tried by thoſe who are alive, and by others, Sc. 
for that is a new Matter upon which they were not charged before; but ſee 
that Matter debated 32 Ed. 3. Lib. Al. and 12 H. 4. 4. 7 H. 4. 45. 
D Anno 43 Ed. 3. It appeareth that a Man ſhall have a Certificate 2 Judg- 43 Aff. 5. 
ment given in the Aſſiſe, as well as after Judgment given; and this is at 
Common Law. 5 fi 
E And a Man ſhall have a Certificate upon an Aſſiſe of Darrein Preſentment, 12 H. 4 
or an Aſſiſe of Mortdaunceſtor, or Juris utrum; and it is Reaſon that a Man Weſt. 2. 
have a Certificate upon an Attaint, if it paſs againſt him by Default, where 
he hath Matter to bar the Attaint by Releaſe or other Writing, Sc. 
F And if the Record of Aſſiſe be removed into the Common Pleas, the Party 
may ſue a Certificate in the Common Pleas before the Juſtices there, although 7H. 4. 45. ac? 
the Aſſiſe be taken of Lands in another County. See Title Proceſs, H. 33 H. 6. 33 H. 6. 20, 
G (3) And the Proceſs in a Certificate is Summons againſt the Jury, and the 0, Biden i 
Venire facias againſt the Party, Sc. and after a Diſtreſs. 3 new ohh or 
H (c) And Niſi prius ſhall be granted in a Certificate, if the Land be in an- pendent the 
other County than where the Certificate is brought. Condens of 
5 | N 11e. 
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| {a) See 7 H. 4. 45. Aſſiſe taken i» Banco, Certificate was upon the Record, as it was 21 
which is removed, a Certificate ſhall iſſue upon Ed. 3. 3. on a Fine, and 2 H. 5. 5. on a judg- 


the Rolls there, and ſhall be taken by Ni prius 
in the County, 2 H. 5. 5. a Certificate is not 
grantable on the Rolls; but by the ſame Juſti ces 
before whom the Aſſiſe paſſed: But by an origi- 
nal Writ, as 21 Ed. 3. 3. an Aſſiſe taken in the 


Country and adjourned into Bank for Difficulty, 


and the Judgment given there: No Certificate 
ſhall iflue upon the Rolls in Bank, but the Re- 
cord ſhall be remanded to the Juſtices aſſigned, 
and they ſhall iſſue the Certificate upon the Rolls 
before them. See 33 H.6. 20. where after a 
Record of a Recovery in an Aſſiſe was ſent into 
Bank by Mittimus, a Certificate was there granted 
upon the Rolls there: But Note; It ſeems this 


Ls 4.4 


ment &c. had before the ſame Juſtices ; for the 
Statute is, goud veniat coram Fuſticiariis qui QM Mi- 
ſam illam ceperint; but on a Releaſe, as the Caſe 
is 33 H. 6. 20. there the Clauſe is Juſticiarii, 
Sc. See Rot. Parl. g Ed. 2. M. 7. Dorſo, after 
the Death of the Juſtices of Aſſiſe, a Certificate 
before other Juſtices aſſigned by Patent. 5. 

(5) And the Jurors ſhall have the View here. 
See 3 H. 4. 14. | 

(e) See the Statute Mag. Char. c. 12. and 7H. 
4. 45. If an Aſſiſe be arrained in B. R. at Yori, 


and the Bank (Court) is after removed to Ve- 


minſter, he ſhall have a Certificaw upon the 
Rolls, and N. prins, © 
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Writ of Aſſiſe of Nuſance. 


4 Ed. 3.36. & SSISE of Nuſance lieth where a Man levieth a Nuſance to my Free- x 

5 Ed. 2. 43- hold, which I have for Life, in Tail, or in F ee-ſimple; then I ſhall have 

Fitz. Nuſance the Writ to redreſs the Nuſance (a). 

* ar le And if that the Nuſance be done in one County, and the Land to which K 

Caſe ö. the Nufance is done be in another County, then he ought to ſue ſeveral Writs 
AR. 3. If of Aſſiſe of Nuſance, to each Sheriff a Writ, and a Patent made to certain 

Nuſance be, Perſons to be Juſtices in that Aſſiſe, as it ſhall be in Aſſiſe of Common ot 


and after by Paſture, or Turbary, or Rent, or the like; and the Form of the Writ is ſuch . 
to whom the 

Nuſatice f is alien the Land, the Feoffee ſhall not have Aſſiſe, becauſe it was before his Intereſt, — the Tum 
hall anſwer to the N alance, as well before his Time as 3 19 Aſſ. 9. 


The King to the Sheriff, &c. A. bath complained unto ns, that B. i and 
without N hath 4, pros a certain Pool in C. in your County, to the 
Nuſance of his Freehold in L. in the County of H. a er the firſt Paſſage, &c. 
And therefore we command you, that if the aforeſaid A. ſhall make you ſecure to 
proſecute his Claim, then cauſe twelve free and lawful Men of that Neighbourhood 
70 view that Poot, and their Names to be put in the Writ, &c. 

And in the other Writ, which ſhall be directed unto the Sheriff where the L 
Land is, to which the Nuſance is, he ſhall ſay in the Writ, Videre tenementum 
illud. So that the Jurors where the Land is, ſhall ſee the Land, and the Ju- 
rors in the other County ſhall fee the Pool where the Nuſance is done. 

And moreover he ſhall ſay in the Writ, And their Names to be put in the 
Writ, and ſummon them by good Summoners, that they be before our beloved and 
faithful R. and F. and thoſe whom we have aſſociated unto tbem, at a certain Day 
and Place in the Confines of the County aforeſaid, &c. ready, &c. And the Form 
of the Patent is ſuch: 

The King to his beloved, & c. Know ye, that we have conſtituted you our ur Juſtices Mi 

to take the AMiſe which B. hath arraigned before you by our Writs againſt N. 
touching a certain Pool heightened in C. in the County of S. to the Nuſance of bis 
Freehold in L. in the County of H. And therefore, &c. that at a certain Day, 
&c. in the Confines of the K aforeſaid which you ſhall appoint for this Pur- 

Poſe, you take that Aſſiſe, doing thereon what to Juſtice belongs; For we have com- 
manded our Sheriffs in the Counties aforeſaid, that at a certain Day and Place in 
the Confines of the ſaid Counties, whereof you ſhall give them Notice, they cauſe 
that Aſfiſe to come before you : In Witneſs whereof We due uy theſe our Letters 
to ? be made Patents. Wi itneſs, &c. 


(a) Where he may abate the Nuſance. See 8 6 Ed. 2. Af. 454. Pariſhioners may abate a 
Ed. 4. 5. But by Hankf. he ſhall not have Treſ- Nuſance levied in the Churchyard, though it has 
paſs after the Abatement ; but if he brings an remained there twenty Years. So if the Plaintiff 
Alliſe, and the Defendant abates it pending the himſelf abates it pending the Writ, the Writ | 
Writ, the Writ ſhall abate. 2 H.4 11, See ſhall abate 46 47. * 


3 And 


N 


Writ of Aſſiſe of Nuſance. 


. 


that Stopping ;z and if the Way be in one County, and the Land to which 
the Way is, in another County, then he ſhall have two Writs of Aſſiſe of 


427 
And a Man ſhall have the like Writ, if a Man have a Way to (a) his Land 21 Ed. 3. 22 


or Houſe, and another ſtop the Way, he ſhall have an Aſſiſe of Nuſance for Oe 
3. FIZ. 


Nuſance 3. 
Vi. 11 H. 4. 


Nuſance, to each County one, and a Patent made to certain Perſons, as is 25. It ſhall be 


aforeſaid ; and the Form of the Writ is ſuch: _ 
The King, &c. A. hath complained unto us, that B. unjuſtly and without Judg- 


brought in 
Confinio Co- 
mitatus. 


ment hath firaightened a certain Way in B. in your County, to the Nuſance of bis 14 H. 8. 31. 


Freehold in C. in the County of S. after the firſt, &c. and in the mean time cauſe con. 33 H. 6. 
27. con. 2 H. 


twelve, &c. to view the Way, and their Names, &c. and ſummon, &c. 

And unto the Sheriff where the Land is to which the Way belongeth, the 
Writ is, Wherefore he hath ſtraightened a certain Way in B. in the County of C. 
to the Nuſance of his Freehold in S. in your County, after the firſt, &c. And 


therefore we command you, &c. to view the Tenement, and their Names to be put 


in the Writ, and ſummon, &c. at a certain Day, &c. in the Confines of the Coun- 
ties aforeſaid, which the ſame, &c. And the Patent is ſuch : 3 
The King to his beloved, &c. Know ye, &c. to take the Aſiſe which, &c. by 


our Writs, &c. touching the ſtraightening a certain Way in B. in the County of 


| Bedford, 10 the Nuſance, &c. in C. in the County of Huntingdon ; And there- 


fore, &c. (as above). | 


0 And a Man ſhall have a Writ of Aſſiſe, Wherefore be bath unjuſtly | and 


without Judgment levied or thrown down a certain Ditch in N. to the Nuſance 


4. 11. con. 


48 Ed. 3. 13. 


of bis Freebold in N. or hath levied, or thrown down, or heightened, or lowered 
a certain Pool, &c. or hath obſtrufted, or ſtraightened a certain Way in N. to the 


Nuſance, &c. or hath thrown down a certain Hedge in N. to the Nuſance, &c. 
or hath diverted a Water-courſe in N. to the Nuſance of his Freehold in B. after 
the firſt Paſſage, &c. (as in an Aſſiſe of Common of Paſture, until) of that 


Neighbourhood to view that Ditch, that Pool, that Hedge, that Way, that Wa- 


ter-courſe, and Tenement, and their Names to be put in the Writ, and ſummon, 
&c. (as above in Common of Paſture) and the Form of the Patent is, 


The King to his beloved, & c. To take the Aſiſe which A. Sc. againſt B of a 48 Pd 


certain Ditch levied or thrown down in N. or of a certain Pool heightened or 
lewered in N. or of a certain Pool levied () or thrown down in N. or of a certain 
= ; Heage 


(a) So that it ought to be a Way appendant ; 
for of a Way in Groſs he ſhall have only a 
Writ on his Caſe, 11 H. 4 26. per Cur. and fo 
of 2 Way to a Church, becauſe he has no Free- 
hold in the Church, 4 Ed. 3. Nu/ance 8. but 
contra it ſeems as to a Way to a Church which 
one has ratione Tenure, Quære, if not an Ac- 
tion on the Caſe, or a Writ of Aſſiſe at his 
Election. | 

If a Way be ſo ſtopped, that the Party can 


| pw but narrowly, an Action on the Cale lies; 


ut if it be wholly ſtopped, an an Aſſiſe. 14 H. 
4. 31. See Lib. Entr. 616, Where a Jertenant 
plows my Way, I may have an Aſſiſe, but not 
Caſe, not even where it is whoi:y itopped. e H. 
4. 10. 33 H 6. 26. If tue Tenant flops my 
Way Aſnſe lies ; if a Stranger does it, an Action 
on the Caſe only; and it ſeems that in an Aſſiſe, 


or on a 2uod permittat, you need only name the 
Tenant of the Freehold where the Stoppage is. 
See 1 H. 4. 83. If I have Common appendant 
lying beyond a Bridge which a Prior ought to 
repair ratione Tenure, and the Bridge falls for 
Want of Reparation, I ſhall not have an Aſſiſe 
of Nuſance, Quare pontem profiravit. 1. Be- 
cauſe there is no ſuch Writ. 2. Becauſe here is 
only a Neglect, and for that an Action on the 
Caſe lies. So if A. ought to ſcour a Dich, 
which he does not ſcour, whereby my Land is 
drowned, an Action on the Caſe only lies; but 
if he ſtops it up, an Aſſiſe of Nuſance lies, per 
Thirning. If a Stranger ſtops my Way, an Ac- 
tion on the Caſe lies; but if the Tertenant does 
it, an Aſſiſe. 22 H. 6. 15. 

(% Note; An Aſſiſe de libero Tenemento does 
not lie of a Way, 34 13. Fide ſupra. 

Iiiz | 
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Writ of Aſiſe of Nuſance. 
Hedge levied or thrown down in N. or of a certain Way ſtraightened or obſtructed 
in N. or of a certain Water-courſe diverted in N. And therefore we command you, 
&c. (as above). 
And for what an Aſſiſe of Nuſance lieth, appeareth by theſe Verſes: 
ann, , 2, 
Fo/ flag ſepe vi diverſi curſus aquarum, 
Poſcunt afſiſam, mercatum, feria, bancum. | 
2. terminari coram Fuſtic* aſſiſar” i. placitari in Banco. 
And it appeareth by theſe Verſes, to ſet up a Fair or a Market unto the 


4. 7- Nuſance of (a) another Fair or Market, that he unto whoſe Nuſance that Fair 


or Market is ſet up, ſhall have a Writ for ſo doing returnable into the King's 
Bench ; and the Writ ſhall be in ſuch Form : 
The King to the Sheriff, &c. If A. ſhall make you ſecure, &c. then ſummon, 
&c. P. that he be before our Juſtices at Weſtminſter, Sc. to ſhew wherefore he 
hath ſet up a certain Market, or a certain Fair in I. to the Nuſance of the free 


Market, or the free Fair of him the ſaid A. in the ſame Town, or in another 


Town, after the firſt Paſſage, &c. as he ſaith: And have there the Summoners 
and this Writ, &c. „ 


There is alſo another Form of Writ for the ſame, which is a Quod permittat, 

which is ſuch: CES 5 * 
The King, &c. Command P. that juſtly, &c. be permit the Biſhop of Lincoln 
to put down a certain Market in Uppingham, which P. of M. Father of the 


aforeſaid P. whoſe Heir be is, unjuſtly, &c. ſet up, to (b) the Nuſance of the free 


Market of C. lately Biſhop of Lincoln, Predeceſſor of the aforeſaid Biſhop, in 
Luddington, as it is ſaid, and unleſs he will do it, and the aforeſaid Biſhop ſhall 


make you ſecure, &c. then ſummon, &c. the aforeſaid P. that he be, &c. to ſhew 


wherefore, &c. 


Note; If one makes a Ditch, Ce. croſs a Ri- 
ver which runs to my Mill, although the Ditch 
be made on his own Soil: It is in my Election 
to have an Aſſiſe of Nowe/ Di ſſceifin or of Nuſance. 


32 Af. 2. 


(a) Note; Caſe does not lie, nor an Aſſiſe of 
Nuſance where it is damnum fine injuria, as for 
erecting a Mill near my Mill, whereby I loſe the 
Cuſtom, &c. of the Inhabitants. 22 H. 6. 14. 
So for ſetting up a Grammar School. 11 H. 4. 47. 
But Caſe lies for ſetting up a Ferry, near an an- 


cient Ferry on the ſame River. 22 H.6. 14. 


See for this Brad. 235. Mercatum lewatum non 


oft injurieſum nee proflernendum fi fit antiquius meo 


mercato. 2. If it be erected within the third 
Part of twenty Miles; wiz. unius Diete. 3. If 
ſet up for two or three Days at moſt, meum 
Mercatum fuit vicinum. 

(6) See Paſch. 13 Ed. 3. V. de Chnton and 
C. his Wife, brought Nuſance againſt A. for 
levying a Market in I. to the Nuſance of their 
free Market in S. for that the ſaid V and C. in 
Right of the ſaid C. had their Market every 
Wedneſday in S. to which Market the Country 
People near uſed to come, &c. of whom the 


Plaintiffs had Toll, &c. the Defendant levied a 


King had a Market on Tueſdays. 


Market at V. to hold the ſame Day only two 
Miles from S. and that the Country People who 
uſed to come to S. do go to V. Pole defended the 
Tort, &c. and demanded the View, but it was 
not allowed; he alſo. took Exception, for that 

they did not ſay their Market was elder; but 
not allowed ; for it ſhall come by Way of Plea. 
3. Exception, for that C. had it only for Life, 
and fo ought to have another Count; zan allocat. 
wherefore he pleaded, That he had not levied: 
any Market to the Nuſance of their Market, 
and Iſſue was taken, and the Averment received 
by Award. Note; If the Market be on the 
ſame Day, it ſhall be intended a Nuſance; but 
if it be on another Day, it ſhall not be ſo in- 
tended ; and therefore it ſhall be put in Iflue, 
whether it be a Nuſance or not. 11 H. 4. 5. In 
a Scire facias for the King to repeal a Patent. 
Note; A Market was granted to be in D. on 
Saturdays, two Miles diſtant from C. where the 
Note; The 
Patent commonly is ita quod non fit ad nocument'; 
but if be a Nuſance, though it has not that 
Clauſe, the ſecond Patent is void againſt him to- 
whom it is a Nuſance. 22 H. 6. 14. 


And 


Writs of Nuſance which are Vicontiel. 


And that Writ was granted by the Chief Juſtice and Clerks of the Chan- 
cery, by which it ſeemeth, that a Man may diſturb another to have or keep 
any Fair or Market unto the Nuſance of his Fair or Market. 
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Writs of Nuſance which are Vicontiel. 


B WA RITS of Nuſance which are Vicontiel, (a) are thoſe which do appear By the Statute 


of 6 R. 2. the 

by the Verſes following: MW Plaintiff may 

rica ca gultum ges lendinum chock is hams 
Fab fur porta, domus, vir gur mo murus, ovile, it before the 


Et pons, tradantur hec vicecomitibus. Juſtices, or 
And the Form of the Writ is ſuch : The King to the Sheriff, &c. A. of B. oo iter , 
hath complained unto us, that B. (S) hath unjuſtly levied or thrown down a certain nana 6. 
Houſe, or obſtrufted a certain Gulf in N. to he Nuſance, &c. in the ſame Town, 
or in another, after the firſt Paſſage, &c. into Gaſcoigne; And therefore we com- 
mand you, that you hear that Plaint, and afterwards cauſe Fuſtice to be done 
thereupon, that we may hear no more Clamour thereupon for want of Juſtice. 

© After the ſame Manner are Writs, Of a Sheepfold, a Gate, a young Quickſet 
Hedge, a Mill, an Houſe of Office, and the like, levied or thrown down. And 
thoſe Writs may be removed at the Suit of the Plaintiff or Defendant, out of 
the County into the Common Pleas by a Pore, with Cauſe ſhewed in the Writ, 
as in a Replevin of his Cattle; and the Pore is ſuch : 

The King, &c. Put at the Pelition of the Plaintiff tbe Plaint which is in your 
County by our Writ between A. and B. of a certain Houſe levied or thrown down 
in C. by him the faid B. unjuſtly levied or wholly thrown down, as it is ſaid, and 
fummon, &c. (as in a Pone of Beaſts, Cc.) 
And the Rule in the Regiſter is, That if he who erected or throweth down Regiſter 199. 
a Houſe, Wall, or the like, dieth, that he to. whoſe Nuſance it is, or his 
Heir, ſhall have a Quod permittat againſt the Heir of him who did the Nu- 
ſance, which Writs are amongſt the Writs of Quod permittat. 

D Anda Man ſhall have an Aſſiſe of Nuſance for building of a Houſe higher 18 Ed. 3. 22. 
than his Houſe, and ſo near his, that the Rain which falleth upon chat Houſe, Nuſance 1. 
talleth upon the Plaintiff's Houſe. 

E (c) And a Man ſhall not have an Aſſiſe of Nufance of a Way, if it 1 4 Ed. 3. Fitz. 
not appendant or appurtenant to his Freehold ; as if a Man build a Houſe Nuſance 1. 
over the Way which I have to my Houle,. or to the Church, I ſhall have an 46 H. 3. 25. 
Aſſiſe of Nuſance. 
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(a) See an Aſſiſe of Nuſance, or an Action on 


the Caſe, lies for diverting Majoris partis Curſus 

agu, Ic. Dyer 284. and yet one ſhall not have 

an Action on the Caſe for ſtopping of a Way; 

(Were) but he may have an Aſſiſe of Nuſance. 
yer 250. 


(5) For levying of a Goſs to intercept the 


Courſe of Fiſh coming from the ., z/que ad 
Eurgitem meam ſuperiorem. 46 AF} «. 

(c) But he ſhall have a Writ on hie Cate for 
ſuch Way in Groſs, 11 H. 4. 26. But by the 


better Opinion, the Writ ſhall not be Qzare le- 
vavit quandam Domum ad nocumentum liberi le- 
ne menti. 
ad nocumentum, &c. 
diam wel tenementum. So if a Man builds a 
Houſe croſs a Watercourſe to a Mill, the Writ 
ſhall be Rod divertit Curſum aquæ ad nocumen- 
tum, Cc. 
Domum levavit ad nocumentum liberi tenementi. 


11 H. 4. 25. 
Ard 


But Quare obflruxit vel arctavit viam 
Et quod Furatores videant 


Quære if the Writ may not be Quod 


430 Writs of Nuſance which are Vicontiel. 
And in a Writ of Nuſance, the Defendant ſhall have the View, and ſhall . 
50 Ed. z. 12 be eſſoined; and if afterwards he makes Default, a Diſtreſs ſhall be awarded 
againſt him for to anſwer, Sc. and not ſave his Default. P. 42 Ed. 3. g. 
And if a Man levy a Nuſance unto the Houſe of another who hath therein ( 
an Eſtate but for Term of Years, then he ſhall not have an Aſſiſe of Nu- 
[ 185. ] ſance, but an Action upon the Caſe againſt him, becauſe he hath no Freehold: 
5 But yet it ſeemeth he may enter and abate the Nuſance. 

But his Leſſee And if a Writ of Nuſance be removed out of the County, and the Sheriff à 
ſhall have, 13 return, that the Defendant hath not any Thing, c. the Party ſhall have 
n= PUT. Attachment, Diſtreſs, and no other Proceſs, &c. becauſe it toucheth F rechold. 
#37 But in an Aſſiſe of Nuſance the Proceſs is as in Aſſiſe of Neve! Diſſeifin. 

And the Pariſhioners may pull down a Wall which is ſet up to their Nu- pg 
ſance in their Way to the Church, quod vide 6 Ed. 2. 
And in an Aſſiſe of Nuſance he may in his Plea ſhew the Nuſance to be ( 
to diverſe Freeholds. 
And if the Ways be ſtraightened, or the Alleys or Lanes in any Town, City P 
or Borough Corpotite be filled with Filth or Dung, or ſuch Things by which 
Means Infection may increaſe, then he who will ſue may procure ſuch Writ to 
have them cleanſed and made clean; and the Writ is ſuch: 
The King to the Mayor and his Bailiffs of Oxford, greeting : Becauſe we have 
received Information from Teſtimony deſerving Credit, that by Dung and Dunghills, 
and alſo Swine Coats and frequent Acceſs of Swine, and much other Filthinefſes 
which are in the Ways and Lanes of the ſaid City and the Suburbs thereof, the 
Air there is ſo much corrupted and infected, that a dreadful Terror ſtrikes the 
Maſters and Scholars dwelling in the ſame, and others converſant and paſſing there, 
the Benefit of wholſome Air 1s hindered, the Condition of Men grievouſly hurt, and 
other intolerable Diſadvantages, and many Dangers from ſuch Corruption are known 
to proceed, to the Nuſance of the Maſters and Scholars aforeſaid, and of others there 
converſant and paſſing, and to the manifeſt Danger of 5 Lives: Me being 
unwilling any longer to endure ſuch great and intolerable Defaults, command you, 
that without any Delay you cauſe all the Streets and Lanes in the City aforeſaid, 
and its Suburbs, to be cleanſed and for the future kept clean from Dung and 
Dunghills, and the other Filthineſſes aforeſaid, leſt by the Corruptions or Filth;- 
neſſes aforeſaid Damage or Danger for the future happen to any Perſons by your 
Default, for which we ought grievouſl to attach you, as Contemners of our Man- 
date. Witneſs, &c. 
And upon that he ſhall have an Alias, a Pluries, and Attachment, if they 
do not cleanſe them, c. But for Villages in the Country which are not Car- 
rate, ſuch Writ doth not lie. 


Writ 


431 


Writ de Aſſociation in Aſſiſe, and of Writs de Si non 


Omnes. 


Writ of Aſſociation is a Patent made to one or more, wicn 2n Aſſiſe of 
Novel Diſſeiſin or Certificate upon Aſſiſe of Novel Diſſeiſin id. Then was 
the King of his own Motion, or the Plaintiff, may ſue to have 0:7 Porions e, There 


aſſociated unto the Juſtices of Aſſiſe to take that Aſſiſe; and the Fortin of wu i; gre 55 non 


Writ or Patent is fach: 1 omnes gene- 
RY | | | ral, which is 

entred of Record, and remains with the Juſtices for their Warrant to take other Aſſiſes; and the ſpecial Si non 
omnes is annexed to the Record, and fent as Parcel. | | | 


The King to his beloved and faithful C. and D. or, To his beloved and faithful 
F. greeting: Know ye, that we have aſſociated you or either of you, or you to our 
| beloved and faithful A. B. and G. to take the Aſiſe of Novel Diſſeiſin which F. 
bath arraigned before the aforeſaid A. B. and G. by our Writ againſt H. of Tene- 
ments in N. nevertheleſs, ſo that if at a certain Day and Place which they the 
ſaid A. B. and G. ſhall appoint for this Purpoſe, you or either of you ſhall happen 
to be preſent, they ſhall admit you or either of you, or you their Companions or 
Companion for this Purpoſe,. otherwiſe they the ſaid A. B. and G. (your Preſence 
or the Preſence of either of you not being expected) may proceed to the taking that 
Aliſe: And therefore we command you, that you or either of you, or you 4 
attend the taking that Aſeſe, together with the aforeſaid A. B. and G. in Form = | 
aforeſaid, doing thereupon that which to Fuſtice belongs, according to the Law and f 
Cuſtom of our Realm; ſaving to us the Amercements from thence coming, for wwe 
have commanded them the ſaid A. B. and G. that they admit you or either of you, 
or you their Companions or Companion for this Purpoſe, as aforeſaid: In Wiineſ; 

*ohereof wwe have cauſed theſe our Letters, &c. 5 PI 

(a) And upon that Patent of Aſſociation the King ſhall ſend his Writ unto gee for the 
the Juſtices of Aſſiſe, commanding, them thereby to admit him or them, c. Expoſition of 
and the Writ is ſuch : 3 | (alter) Dyer 

The King to his beloved and faithful A. B. and G. greeting: Know ye, that we f g, „ 
vave aſſociated unto you our beloved and faithful G. and D. or either of them; or Br ale: 86. 
thus, our beloved and faithful F. to take the Aſiſe of Novel Diſſeiſin which E. 1 
hath arraigned before you by our Writ againſt H. and others contained in our ori- 
ginal Writ, of Tenements in N. or of Common of Paſture in N. nevertheleſs, ſo 
that if at a certain Day and Place which you ſhall appoint for this Purpoſe, them 
the faid C. and D. or either of them; or thus, him the ſaid F. you admit your 
Companions or Companion fur this Purpoſe, otherwiſe you (the Preſence of them 
the ſaid C. and D. or either of them not being expected; (5) or thus, of him the 
faid F.) may proceed to the taking of that Aſiſe: And therefore we command you, 
that you admit them the ſaid C. and D. or either of them; or thus, him the ſaid 
F. your Companions or Companion for this Purpoſe in Form aforeſaid; for we have 
commanded them the ſaid C. and D. that they or either of them ; or thus, him the 
ſaid F. that they. ſhail attend, or he ſpall attend, together with you, as is aforeſaid. 

Kneſs,. &c. | 1 


(a) Note; The Juſtices may refuſe to admit (B) Vel fic; Aliquis fngulis vicib' quidur C. & 
the Aﬀeciate, except the Writ be directed to D. a comigerit, &c. 
ihem. 5 Ed. 4. Af. 459. | 
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432 Writ of Aſociation in Aſſiſe, &c. 
And if ſeveral Aſſiſes or Certificates of Aſſiſes be ſued before ſeveral Juſtices F 
in one County for Lands, Tenements, Rents or Commons, and afterwards the 
King maketh new Juſtices to take all Aſſiſes or Certificates and Juries which 
1 are to be taken in the ſame County, the King may make an Aſſociation to the 
5 T7 Juſtices new aſſigned, thus: Rr ths 
q [ 186. ] The King to his beloved and faithful W. of D. R. of A. and R. of P. greeting: 
Know ye, that we have conſtituted you our Juſtices to take all Affiſes, Furies and 
Certificates arraigned before any of our Juſtices whomſoever by our Writs in the 
County of Lincoln ; And afterwards have commanded you, that if you all could 
not be preſent conveniently at the taking of the Aſſiſes, Furies and Certificates afore- 
aid, then two of you who ſhould happen to be preſent ſhould proceed to the taking 
of the ſame Aſſiſes, Furies and Certificates, according to the Law and Cuſtom of 
our Realm, We have aſſociated unto you our beloved and faithful A. to take the 
 Affiſes, Juries and Certificates aforeſaid together with you; nevertheleſs, ſo that if 
at certain Days and Places which you or two of you ſhall appoint for this Pur- 
poſe, it happens that he the ſaid A. be preſent, then that you or two of you admit 
him your Companion, or otherwiſe you or two of you (the Preſence of him the ſaid 
A. not being expected) may proceed to the taking of the Aﬀſiſes, Furies and Certifi- 
cates aforeſaid : And therefore we command you, &c. | 5 
And a Patent made to him who ſhall be Aſſociate, reciting the Patent made 
to the Juſtices, and the Writ of Si non omnes, and then ſhall ſay, Aſſociavimus 
vos, Sc. and the Form of the Writ is ſuch: _. 
- The King to his beloved and faithful A. greeting: Know ye, that whereas we 
have conſtituted our beloved and faithful W. of D. R. of A. and R. of P. our 
Fuſtices to take all Aſſiſes, Furies and Certificates arraigned before any of our Ju- 
ſtices whomſoeuer by our Writs in the County of Lincoln; and afterwards com- 
manded them the ſaid W. of D. R. and R. that if they all could not be preſent 
conveniently at the taking of the Aſſiſes, Juries and Certificates aforeſaid, then two 
of them who ſhould happen to be then preſent ſhould proceed to the taking of the ſame 
Afſes, Furies and Certificates, according to the Law and Cuſtom of our Realm, 
Mio have aſſociated you to the aforeſaid W. R. and R. and two of thein, to take 
the Aſfiſes, Furies and Certifirates aforeſaid in the County aforeſaid , nevertheleſs, 
fo that if at certain Days and Places which they the ſaid W. R. and R. or two 
of them ſhall appoint for this Purpoſe, it ſhall happen that you be preſent, then 
they or two of them ſhall admit you their Companion for this Purpoſe, or other- 
wiſe they the ſaid W. R. and R. or two of them (your Preſence not being expected) 
may proceed to the taking of the ſame Aſſiſes, Furies and Certificates aforeſaid : 
And therefore we command you, that you attend the taking of the Aſſiſes, furies 
and Certificates aforeſaid together with the ſaid W. R. and R. or two of them in 
Form aforeſaid, to do, &c. ſaving, &c. We have alſo commanded them the ſaid 
W. R. and R. that they or two of them do admit you their Companion for this 
Purpoſe, as is aforeſaid: In Witneſs whereof we have cauſed theje our Letters to 
be made Patents. Witneſs, &c. : 
L.zEd. 4.111. And afterwards when the King hath made his Juſtices of Aſſiſe by Letters A 
Br. Aff. 380. Patent; and by other Letters Patent hath aſſociated unto them another Perſon, 

? yet he is uſed afterwards to make other Letters Patent, as well unto the Juſ- 
tices of Aſſiſe, as to thoſe whom he hath aſſociated unto them, that if they all 
do not come at one Time, to take thoſe Aſſiſes, Juries, and Certificates, that 
then thoſe who do come ſhall take the ſame Aſſiſes, Juries and Certificates: 
And that Patent is called a Si non omnes; ard the Form of the Patent is ſuch : 
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The King to his beloved and faithful W. of D. R. of A. and R. of P. and A. 
of B. greeting : Whereas we have conſtituted you the aforeſaid W. R. and R. our 
Juſtice to take all Aſſiſes, &c. arraigned, &c. (as above, until) and afterwards 
we commanded you, that if you all, &c. ſhould proceed ſubſequently, we have aſ- 
ſociated to you, and to two of you, the aforeſaid A. to take the Aſſiſes, Furies and 
Certificates aforeſaid, in the County aforeſaid ; we command you, that if you all 
cannot coveniently be preſent at the taking of the Aſſiſes, Furies and Certificates 
aforeſaid, then three or two of you (of whom we will one of you the aforeſaid 
W. R. and R. to be one) ſhall proceed to the taking of the ſame Aſſiſes, &c. ac- 

cording to the Lau and Cuſtom of our Realm, &c. Witneſs, &c. 

B And theſe three Patents next before are commonly made when any Aſſiſe is 
ſued; as one to the Juſtices of Aſſiſes, and another Patent to the Clerk of the 
Aſliſes of Aſſociation, and the Patent of Si non omnes, as well made to the 
3 and the Clerk of the Aſſiſes together. 

(a) And if the King makes his Juſtices of Aſſiſe in any County, and after- 
4 he maketh an Aſſociation to them, and a Patent of Si non omnes, Sc. 32 H. 6. 10. 
And afterwards divers Aſſiſes or Certificates of Aſſiſe remain before them not 
determined: The King at the next Aſſiſes may make a new Commiſſion unto 
other Juſtices to take all thoſe Aſſiſes and Certificates, and may make a new 
Aſſociation unto them by another Patent, and a Si non omnes alſo directed 
unto them. 

D But a general Patent of Aſſiſe to take all Aſſiſes and Juries, Sc. and Af. 32 H. 6. 10. 
ſociation lieth. But M. 32 H. 6. it is holden, that an Aſſociation after another 
Aſſociation allowed and admitted doth not lie, nor that the Juſtices then do L. 5 Ed. 4. 
not admit other Aſſociation in that Writ afterwards, ſo long a as that Writ and Br. Aſſiſe 3 86. 
Commiſſion ſtand in Force. 

E But in a ſpecial Aſſiſe no Aſſociation ſhall be made as it is holden the 
ſame Year, M. 32 H. 6. for he hath not in the Writ theſe Words, Et his 
quos fibi aſſociavimus. But the Writ is directed to the Sheriff without thoſe 
Words in the Writ, nor thoſe Words are not in the Patent made to the Jul- 
tices of that ſpecial Aſſiſe. 

F But if thoſe Words be in the Writ, and in the Patent made to the Juſtices, 
then it ſeemeth an Aſſociation ſhall be made in that ſpecial Aſſiſe, as in 
other. And it appeareth in the Regiſter that the other Aſſociation lieth after 
Aſſociation in one Writ. 

> And upon a new Commiſſion made to other Juſtices, that the old Juſtices 
of Aſſiſe ſhall deliver their Records of the Aſſiſe unto the new Juſtices by In- 
denture, upon a Writ directed to them to deliver the Records. 

II. And a Man way ſue a Patent of Aſſociation for ſeveral Aſſiſes; and the 
Form of the Writ is ſuch: 
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fa) See L. 5 80 4.129, 137. Ve Points tion he is Juſtice, though there be no Writ of 


reſolved ; viz. 1. That an Aſſociation may be 
on a ſpecial Aſfile by a ſpecial Patent. 2. That 
by the Writ of Admittance he is not Juſtice 
{ Aſſociate) without ſhewing alſo the Patent of 
Aſſociation. 3. That by the Patent of Aſſocia- 


Admittance. 4. Though the Words of the Pa- 
tent of Aſſociation ſhall be only ad A4/i/am hae 
dice capiendam ; yet his Power remains till the 
Aſſiſe be determined, although it depend thro' 
divers Adjournments, 


KKK A We 
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[ 287. ] 


before they 


Markham, 


L. 5 Ed. 4. 
111. 


Br. Aſſ. 286. 


Yet he is Judge 
admit him, by 


L. 5 Ed. 4. 111. 
Br. Aſſ. 386, 


Writ of QMociation in Aſſiſe, &c. 


We have aſſociated you or either of you, &c. to take the Afſiſe of Novel Diſſeiſin 
which A. hath arraigned before, &c. of Tenements in N. and to take the Aſiſe of 
Novel Diſſeiſm which C. hath arraigned before the ſame, &c. againſt the aforeſaid 
B. of Tenements in the ſame Town; nevertheleſs, ſo that if, &c. N 

And if the King make two Men his Juſtices of Aſſiſe in one County, and A 
afterwards one of them is elſewhere in the King's Service, (a) ſo that he can- 
not intend to take thoſe Aſſiſes or Juries, then the King by Patent may make 
another Juſtice in his Room, to take thoſe Aſſiſes and Juries, and that Patent 
15 in the Nature of an Aſſociation; and the Form of the Writ is ſuch: 

The King to his beloved and faithful A. greeting: Know you, that we have con- 
ſtituted you and our beloved and faithful G. our Juſtices to take all Aſſiſes, Juries 
and Certificates arraigned before any of our Fuſtices whomſoever by our Writs in 
the County of L. and the aforeſaid G. attends by our Command certain other Ser- 
vices of our*s elſewhere, by reaſon whereof he has not Leiſure for the taking the 
ſame Aſſiſes, Furies and Certificates, as we have received Information, We have 
conſtituted our beloved and faithful W. our Juſtice in the Place of him the ſaid G. 
to take the Afſiſes, Furies and Certificates aforeſaid together with you; And there- 
fore we command you, that you admit him the ſaid W. your Companion in the 
Place of him the ſaid G. for this Purpoſe, in Manner aforeſaid; for we have 
commanded him the ſaid W. that he attend for this Purpoſe in the Place of him 
the ſaid G. together with you, &c. _ 3 | 

And a Patent ſhall be made to him who ſhall be aſſociate unto them in the 


Place of G. which ſhall be ſuch : 


The King to his beloved and faithful W. greeting : Know you, that whereas we 
have lately conſtituted our beloved and faithful A. and G. our Juſtices to take all 
Aﬀſſiſes, &c. (as above, until) as we have received Information, We have conſti- 


 tuted you our Fuſtice in the Place of him the ſaid G. to take the Aſſiſes, Juries and 


Certificates aforeſaid together with the aforeſaid A. And therefore we command 
you, that you attend for this Purpoſe with the aforeſaid A. in the Place of him 
the ſaid G. to do in Form aforeſaid, &c. ſaving, &c. for we have commanded him 
the ſaid A. that be admit you his Companion for this Purpoſe in the Place of him 


-the ſaid G. as is aforeſaid : In Witneſs, c. 


And if the King make three Juſtices in Aſſiſe, and afterwards one of them 
dieth, the King may make a new Patent of Aſſociation unto another to aſſo- 
ciate him and the two in the Room of him who is dead, and a cloſe Writ _ 
ſhall be directed to the two Juſtices who are alive to admit him, Cc. and it 
appeareth by the Writ, that if the King maketh three Juſtices to take Aſliſes, 
and make them a Patent of Si non omnes, that if one of them dieth, yet the 
other two may proceed; and the Patent is ſuch : 

The King to his beloved and faithful I. of O. greeting: Knew you, that whereas 
we Have lately conſtituted our beloved and faiihſul I. I. and S. cur Juſtices to take 
all Aſſiſes, Juries and Certificates arraigned before any of our Juſtices whomſoever 
by our Writs in the County of S. and after the Death of the aforeſaid S. divers 
Aﬀſſiſes, Juries and Certificates are arraigned befcre the aforeſaid I. and I. we, for 


(a) Or be dead; and zoe; A Juſtice of Aſſiſe is good; and ſuch may take the Aſſiſes with- 
cannot record a Nonſuit. 45 A 3 Where out any Re attachment ſued, although the Aſſiſe 
ene is made a Juſtice ad omnes Aſiſas capiend”, it be removed. 28 Af. 2. 


A certain 


Writ of Aſſociation in Aſſiſe, &c. 

certain Cauſes, have conſtituted you our Fuſtice, as well to take all Aſiſes, Furies 
and Certificates arraigned before the aforeſaid I. I. and S. and afterwards before 
the ſame I. and I. as before any of our Fuſtices whomſoever in the County aforeſaid 
together with the ſame I. and I. And therefore we command you, that you attend 
to take the Alſiſes, Furies and Certificates together with the aforeſaid I. and I. in 
Manner aforeſaid, to do, &c. ſaving, &c. for we have commanded the aforeſaid 
I. and I. that they admit you their Companion for this Purpoſe, as is afcreſaid. 

And a cloſe Writ ſhall be directed to the Juſtices to admit the ſaid Juſtice 
. into their Society. | 

And the King may make Aſſociation in Juries as well as in Aſfiſes, as alſo 
in Attaints. And if the King make a Commiſſion to take an Attaint or other 
Jury, and an Aſſociation in the ſame, and after one of the Juſtices dieth, the 
King may make a new Aſſociation in the ſame Writ, and ſo he may make one 
Aſſociation after another in the ſame Writ, as appeareth by the Regiſter; and 
the Writ is ſuch: 

The King to his beloved, &c. I. of M. R. of M. and 1. of F. greeting : Whereas 
doe lately 3 W. of O. and you the aforeſaid I. of M. and R. our Juſtices, 
to take the Fury of twenty-four Knights which R. hath arraigned before the afore- 
ſaid W. and you the aforeſaid I. of M. and R. by our Writ againſt P. to convict 
the Jurors of an Aſiſe of Novel Diſſeiſin, which was ſummoned between him the 
ſaid P. and the aforeſaid R. and taken by our Writ at H. before the aforeſaid W. 
and you the aforeſaid R. of Tenements in S. in the County of N. and afterwards 
by our Writ we aſſociated unto you (the aforeſaid I. of M. and R.) you the aforeſaid 
I. of F. ſo take all Alſiſes, Furies, &c. arraigned in the ſaid County together with 
_ the ſaid W. and you, with the aforeſaid I. of M. and R. or two of you, and that 

Jury before the aforeſaid W. and you the ſaid R. and I. by virtue of the Aſſocia- 
tion aforeſaid, until to the taking thereof, ſtood by the Pleading, and the ſaid W. 
being now dead, we have conſtituted in the Place of him the ſaid W. our beloved 
and faithful B. to take that Fury together with you; We command you, that you 
admit the aforeſaid B. for this Purpoſe in the Place of him the ſaid W. and pro- 
ceed together with him to take that Fury, according to the Law and Cuſtom of our 
Realm; for we have commanded the aforeſaid B. that he attend together with you 
for this Purpoſe, as is aforeſaid. 

And thereupon another Patent ſhall be made to the ſaid B. of Aſſociation, 
as before in other Caſes. 

D And an Aſſociation may be made unto the Sheriff upon a Writ of Rediſſeiſin 
directed to him, as well as it may be upon an Aſſiſe of Novel Diſſei/in, as . 
peareth by the Regiſter; which Writ was awarded by W. de Harloſton. 


A And although the Aſſiſe be diſcontinued for not coming of the Juſtices, &c. 


yet when the Re-attachment is ſued, the Writs of Aſſociation and of Si non om- 
nes ſtand in Force; and a Re-attachment ſhall or may be ſued to revive thoſe , 


435 


hare H. 4. 


2. he is Offi- 
cer, Judge and 
Commillioner 
in this Writ. 


[ 188. ] 


Aga 5 19,20. | 


Ed. 4. 


Aſſiſes; (a) although there be ſeveral Adjournments of the Aſſiſes, yet the Aſ- Br. Aſliſe 386. 


ſociations and Writs of Si non omnes ſhall ſerve for all the Aſſiſes. 


(a) See it RET EIS adjudged, 12 H. 4. 20, 22. 14 AT. I 4. be the Aſſociation in gen! or 
the Aſliſe taken by gw Adjournments. 


5 I Writ 


14 All. 15. 
Br. Ai. 196. 
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Writ of Rediſſeiſm. 


PHE Writ of Rediſſeiſin (a) lieth where a Man doth recover, by Aſſiſe of B 
| Novel Diſſeiſin, Land, Rent or Common, and the like, and is put in 
þ Poſſeſſion thereof by Verdict, and afterwards he is diſſeiſed of the ſame Land, 
4 Rent or Common by him by whom he was diſſeiſed before; then he ſhall 

have this Writ upon the Statute of Merton, c. 3. and the Form of the Writ is 
{uch : | 
The King to the Sheriff, &c. A. and B. his Wife, have ſhewed unto us, that C 
whereas R. formerly the Huſband of the ſaid B. and ſhe the ſaid B. in our Court, 
before our Fuſtices laſt itinerant, at N. in your County; or thus, before our beloved 
and faithful H. and K. our Fuſtices aſſigned to take the Afſiſes in the County afore- 
ſaid at, &c. (or thus, if the Juſtices were dead) before H. and his Companions 
lately our Juſtices aſſigned to take the Aſſiſes in the County aforeſaid at N. recovered 
their Seifin againſt S. of twenty Acres of Land and ten Shillings Rent with the Ap- 
purtenances in K. by the Recognizance of an Aſſiſe of Novel Diſſeiſin between them, 
&c. or thus, faken between the aforeſaid A. B. and S. the aforeſaid S. again hath 
unjuſtly diſſeiſed them the ſaid A. and B. of the Land and Rent aforeſaid ; or 
thus, of one Acre of Land of the Land aforeſaid, And therefore we command you, 
that taking with you the Keepers (b) of the Pleas of our Crown and twelve, as 
well Knights as other free and lawful Men of your County, as well of thoſe who 
were in the firſt Jury, as of others, you go in your own Perſon to the aforeſaid 
Land and Tenement from whence the Rent iſſueth, and by their Oath you dili- 
gently make Inquiſition thereof; and if you fhall find that they the ſaid A. and B. 
are again unjuſtly diſſeiſed by the aforeſaid S. of the faid Land and Rent, then 
tate him the ſaid S. and cauſe him to be ſafely kept in our Priſon, ſo that he be 
in no wiſe delivered from that Priſon without eur ſpecial Command, and them the 
ſaid A. and B. to be reſeiſed of the ſaid Land and Rent, and cauſe double their 
Damages which they have ſuſtained by reaſen of that Rediſſeiſin, to be tuxed by 
the Oath of the aforeſaid twelve, and to be levied witheut Delay of the Goods and 
Chattels of the aforeſaid S. in your Bailiwick, and to be rendered to them the ſaid 
A. and B. according to the Form of the Statute provided in ſuch like Caſes of Re- 
diſſeiſin. (c) And give Notice to the aforeſaid S. and D. who now hold that 
Land, that they may be preſent at the making that Inqueſt, if to them it ſhall 
ſeem expedient. Witneſs, &c, 


23 Afi. 7. 


(a) If he diſtrains for the Rent, he ſhall have 
a Rediſſeiſin on a Reſcous made, without any 
other Seiſin. 40 K. 23. 

(6) 23 A 7. If there be but one Coroner in 
the County, he may make it, otherwiſe all muſt 
join. 20 H. 6. 17. And mote; A Rediſſeiſin 
taken before the Sheriff and one Coroner is not 
good. Alſo note this Clauſe, aſſumptis tecum, 
Se. was omitted, and therefore the Writ abated, 
26 Ed. 3. 57. and herein the Sheriff is Judge, 
+ H. 4. 5. but if there are four Coroners, but 
one is dead, the Sheriff ought to return this. It 


ſeems, that if the Writ be accedas ad Villam ubi 
Tenementa pradifa ſunt, fc. it is erroneous, 11 
H. 4. 6, 94. adjudged. But if the Rent iſſues 
out of more (many) Lands in divers Vills, it is 


ſufficient to take the Rediſſeiſin in one Vill only, 


40 Af, 23. but the View ought to be made 
of all. 

(c) Seeg H. 4. 5. Note; The Sheriff is Judge 
here, and therefore it ſeems the Array is not 
challengeable, but the Panel is; and it ſeems 
that the Sheriff may receive Pleas herein, as a 


Releaſe, &c. Kelw. 125. 40 23. 
And 


Writ of Rediſſeif 2 


D And by that Writ appeareth, That a Man ſhall have a Rediſſeiſin againſt 
the Tenant, if he recover by Aſſiſe of Novel Diſſeiſin before Juſtices in Eyre, 
or before Juſtices of Aſſiſe; (a) and fo if he recover in Aſſiſe of Novel Diſſeiſin 
in the King's Bench or Common Pleas, if he be rediſſeiſed, he ſhall have that 
Writ. 

E If Huſband and Wife be diſſeiſed, and recover by Aſſiſe, and the Huſband 


dieth, and the Wife taketh another Huſband, and they be diſſeiſed again, by 1 Inft. 154. b. 
the Regiſter they ſhall have a Writ of Rediſſeiſin, although the Huſband were 9 H. 


not diſſeiſed before; and the Writ willeth that the Sheriff inquire whether 

they were diſſeiſed before, and ſo the Huſband was not; but that is not ma- 

terial, becauſe it is the Right (5) of the Wife, and ſhe was diſſeiſed before. 

But if the Wife loſe in the Affiſe of Novel Diſſeiſin, and afterwards take Huſ- 

band, and they rediſſeiſe the Plaintiff, he ſhall not have a Writ of Rediſſeiſin; 

quod vide H. 9 H... 

F (c) And alſo a Redilfeifn lieth againſt him who committed the Rediſſeiſin, 
and againſt another who was not Diſſeiſor, if he be Tenant of the Land. 

G And alſo if a Man recover Land by Aſſiſe of Novel Diſſeiſin, and after is 
rediſſeiſed of Parcel of the ſame, he ſhall have a Writ of Rediſſeiſin. . 
H And in a Rediſſeiſin againſt Huſband and Wife the Writ ſhall be thus in 
the End; And the ſame A. double his Damages which he hath ſuſtained by reaſon 
of that Rediſſeif in, to be levied of the Lands of them the ſaid B. and S. and of 
Toe Chattels of him the ſaid B. in your Bailiwoick; becauſe the Wife hath not any 

Chattel. 

1 And if the Sheriff will not execute the Writ of Rediſſeilin, he ſhall have 
an Alias and a Pluries directed to him, and if he then do it not, he ſhall have 
an Attachment againſt him to the Coroners, Sc. and upon the fame, Diſtreſs 
infinite. 

K And it appeareth in the Regiſter, that a Man ſhall have a Writ of Aſſo- 

ciation in a Rediſſeiſin; and the Writ is ſuch: 

The King to the Sherif, &c. Know you, that whereas lately at the Proſecution 
of N. ſuggeſting to us, that he in our Court before, &c. at K. by our Writ reco- 
dered his Seiſin againſt S. Sc. (reciting the whole Writ, until) F to him it ſhall 
ſeem expedient, we have aſſociated unto you our beloved and faithful R. to do and 
fulfil the Premiſſes together with you ; yet ſo that if at @ certain Day, which you 
hail appoint for this Purpoſe, he the ſaid R. happens to be preſent, then you ad- 
nit him your Companion for this Purpoſe, otherwiſe (the Preſence of him the ſaid 
R. not being expected) you may proceed to do and fulfil the Premiſſes : And there. 
fore we command you, that you admit him the ſaid R. your Companion for this Pur- 
Poſe, in Form aforeſaid ; for we have commanded him the ſaid R. that he attend 
with you 10 2 and 982 the Premiſſes as is gas. 


(a) See 26 Ed. 3, 57. A Writ of Rediſſeiſin (c) If one recovers in an Aſſiſe and ts rediſ- 
granted on a Recovery in B. R. ſued in Chan- ſeiſſed by the Diſſeiſor, another Rediſſeiſin 3 | 
very, and held good by the Award of Court. per Thirning, 9.H. 4. 5. for Jointenancy is 

\ (5) See 9 H. 4.5. And it ſeems one may good Plea in a Rediſſeiſin. 33 Ed. 3. Redi ele 
have a ſpecial Writ ſuppoſing that the Wife dum 7. And note this Judgment in Rediſſeiſin, Quoa 
ſola was rediſſeiſed; but not that the Huſband recuperet ſeiſinam ſuam. Raſt, Entr. 5 48. 
and Wife rediſſeiſed, Quære pot. 191. it ſeems 
no Law; and chat the Wile only ſhall be taken. 3 

ad 
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438 Mrit of Rediſſei ſin. 


And by the Regiſter, the Writ directed to the Sheriff ſhall be cloſe, as allo 
the other Writ directed unto him who is aſſociated to him, and yet the ſame 
is in its Nature a Patent. 

And if a Man recover by Aſſiſe of Novel Diſſeiſin, Common of Paſture or I. 
other Profit apprender in the Soil of another, or any Office or Corrody; if he 
be rediſſeiſed, he ſhall have a Rediſſeiſin; and the Writ ſhall be ſuch : 

[ 189. ] The King to the Sheriff, &c. A. hath ſhewed unto us, that whereas he in our 
Court before our beloved and faithful W. and his Companions our Juſtices aſſigned 
| to take the Aſfiſes, &c. at N. by our Writ recovered his Seifin againſt I. of Common 
of Paſture in S. which belongs to his Freehold in the ſame Town, by the Recogni- 
zance of an Aſſiſe of Novel Diſſeiſin there taken thereof between them, the afore- 
ſaid I. hath again unjuſtly diſſeiſed the aforeſaid A. of the Common of Paſture 
aforeſaid; And therefore, &c. you go to that Paſture, and by their Oath, &c. 
(of reaſonable Eſtovers, thus) recovered his Seiſin againſt I. of his reaſonable Eſto- 
ders to be taken in three hundred Acres of Wood with the Appurtenances in W. 

which belong to his Freehold in the ſame Town, by Recognizance of Afſiſe, &c. 

And if a Man recover by Aſſiſe of Novel Diſjeiſin any Land or Tenement A 
before the Bailiffs of any Liberty, where they demand Conuſance of Pleas 
before Juſtices of Aſſiſe, and the Juſtices grant the ſame, becauſe the Lands 
are within that Liberty, and afterwards he be rediſſeiſed of the fame Land, 
then he ſhall have a Writ of Rediſſeiſin; and the Writ ſhall be ſuch: | 

The King to the Sheriff of Berks, greeting: A. hath ſhewed unto us, that 
whereas he lately arraigned a certain Aſſiſe of Novel Diſſeiſin before our beloved 
and faithful I. and his Companions, &c. aſſigned by our Writ againſt P. of two 
Feet of Land in Length and one Foot of Land in Breadth with the Appurtenances 
in W. which ſaid Alſiſe was returned by the ſame Juſtices into the Court of the 
Abbot of Reading, according to the Liberties granted to the ſame Abbot by the 
Charters of our Progenitors, formerly Kings of England, and our Confirmation 

thereof, to be pleaded before the Bailiff of the ſame Abbot, and the ſame A. re- 
covered his Seifin of the Land aforeſaid againſt the ſaid E. in the ſame Court, by 
Recognizance of an Aſſiſe of Novel Diſſeiſin there taken between them, the afore- 
ſaid E. hath again diſſeiſed him the ſaid A. of the ſaid, &c. (as in the firſt Writ). 

And alſo a Man ſhall have a Rediſſeiſin upon a Recovery in Aſſiſe of Nu- 
ſance, Of a Pool unjuſtly levied, & c. or of a Water-courſe diverted, or of a Way 
flraightened or obſtructed; and the Form of the Writ is ſuch: | 

The King to the Sheriff, &c. A. hath ſhewed unto us, &c. (until) afſigned, ar- 

raigned a certain Aſſiſe againſt B. by our Writ of a certain Pool unjuſtly levied in 

N. to the Nuſance of his Freehold in K. and by the Recognizance of the ſame Aj- 
ſiſe thereof between them taken at E. before the ſame Juſtices, that Pool levied by 
the aforeſaid B. was diſallowed and to be thrown down , the aforeſaid B. bath 
again unjuſtly and without Judgment levied that Pool: And becauſe this is unjuſtly 
and manifeſtly againſt our Peace, we command you, that taking with you, &c. 
(until) you go to that Pool and Tenement, and by ther Oath make Inquiſition 
thereof diligently, and if you ſhall find by that Inquiſition, that be hath again un- 
juſtly levied the ſaid Pool, then take him the ſaid B. Sc. (until) ſpecial Command, 
and cauſe that Pool to be thrown down without Delay, and the ſame A. to have 
double his Damages which he hath ſuſtained by reaſon of that Rediſſeiſin, &c. ac- 
cording to the Form of the Statute, &c. (as before). 


And 


Writ of Poſt-Dilſeiſin. 


C And the like Writs are in the Regiſter of Rediſſeiſin, for the Miſturning of Ant. 66. 


a Mill, or of a Way, or of an Office, and the hike. 

And if the Sheriff do deliver any ſuch, without the ſpecial Command of the 
King, who are convict of ſuch Rediſſeiſins, he ſhall be grievouſly amerced, 
and notwithſtanding thoſe who are ſo delivered, ſhall be alſo grievouſly 
puniſhed, c. by the Statute of Marlebriage, cap. 8. 

And by the Statute of Meſtm. 2. cap. 26. he who recovereth in a Rediſſei- 
ſin, ſhall recover double Damages; and the Defendants ſhall not be bailed by 
a common Writ z and by the ſame Statute is given a Writ of Poſt-Diſſei/en, in 
which Writ he ſhall alſo recover double Damages againſt the Defendant. 


D And if a Man do recover by Rediſſeiſin, and afterwards is diſſeiſed again by 


him by whom the firſt Rediſſeiſin was before, he ſhall have a new Rediſſeiſin; 
and ſo one Rediſſeiſin after another every Time he is redifleiſed. 
And a Rediſſeiſin ſhall be maintainable againſt any of the Diſſeiſors. 


F And if a Man recover Land by Aſſiſe of Novel Diſſe;/in, unto which a Com- 


mon is appendant, Sc. and after he is diſſeiſed of the Common again, he ſhall 

have a Rediſſciſin, Sc. N ; 

G And if a Man ſue a Writ of Droit Cloſe, and make Proteſtation in the Na- 
ture of Aſſiſe of Novel Diſſeiſin, and recover in that Writ, and after he is re- 
diſſciſed, he ſhall not have a Rediſſeiſin; for that Writ doth not lie upon an 

Aſſiſe at the Common Law. M. 14 Ed. 3 | 

H And if all the Jurors in the Aſſiſe be dead but one, and afterwards he who 

recovered is rediſſeiſed, Sc. it is a Queſtion whether he ſhall have a Rediſſei- 

fin, becauſe that the Statute is Per primos Juratores & alios, Sc. which ſee de- 
bated in H. 8 5. But it ſeemeth that the Statute makes the Law, and be- 
cauſe it is a penal Statute it ſhall be taken ſtrictly; and therefore if all the 

Furors be dead but one, that he ſhall not Have a Rediſſeiſin, becauſe he cannot 

be tried by the former Jurors ; for one Juror is not a ſufficient Witneſs him- 

ſelf, to ſay that it is a Rediſſeiſin of the fame Tenements ; and therefore it 
ſeemeth there ought to be two Jurors to teſtify the ſame. wy 
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1 Inſt 1: 4. b. 
8 Ed. Mas 
Rediſſ. 6. 


1 Inſt, I 54. à. 


27 Aſſ. 7. 
i Inſt, 154. a. 


And Tenant by Statute-merchant or Staple ſhall have an Aſſiſe of Novel 8 H. f. 1. 


| Diſſeifn if he be ouſted; and alſo a Rediſſeiſin if he be rediſſeiſſed. 
And ſo Tenant by Elegit ſhall have an Aſſiſe of Novel Difſei/in, and a Re- 
diſſeiſin if he be ouſted, by the Statute of Meſim. 2. c. 18. 0 


Mit of Poſt-Diſſeiſm. | 


A 1 Writ of Paſt-Diſſeiſin is given by the Statute of Fm. 2. c. 26. and 
" lieth where a Man recovereth Lands or Tenements by a Præcipe quod 
reddat, by Default or Reddition, and afterwards he is ouſted again by him 
againſt whom he recovered, Sc. Then he ſhall have that Writ of Poſt-Diſſeiſin, 
and ſhall recover double Damages, and the Party ſhall be puniſhed as he ſhall 
be if he were attainted of Rediſſeiſin: But if he recover by Aſſiſe of Mort- 
daunceſtor or Juris utrum, or in thoſe Actions which paſs by Juries and Verdicts, 
then he ſhall have his Writ founded upon the Statute of Merton, c. 3. of Poſt- 
4 Diſſeifen, 


per Pole contr, 
Hankf. in 
Error. 


I 190. J 
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Writ of Poſt-Diſſei ſin. 

Diſſeiin. And that Writ ſhall be directed to the Sheriff as the Writ of Re- 
diſſeiſin ſhall be; and if the Sheriff will not execute the Writ as he ought to 
do, and as he is commanded, then he may ſue forth an Alias and a Pluries, 
del cauſam nobis ſignifices, Sc. And if that do not any Thing, nor he return 
a Cauſe, then the Party may ſue an Attachment againſt the Sheriff directed to 
the Coroners, Fc. and upon that a Diſtreſs; and the Form of the Writ of 
Poſt-Diſſeifin is ſuch : | 

The King to the Sheriff, &c. A. hath ſhewed unto us, That whereas he, in our 


| Court before our beloved and faithful W. and his Companions our Fuſtices of the 


Bench at E. by our Writ recovered his Seifin againſt I. of one Meſſuage with the 
Appurtenances in S. by the Conſideration of the ſame Court; he the ſaid I. hath 


ſince unjuſtly diſſeiſed the aforeſaid A. of the Land aforeſaid; and therefore we 


5 R. 2. Br. 9. 


command you, that taking with you, &c. (as in the Writ of Rediſſeiſin, c.) 
lawful Men of your County, you go, &c. (until) afterward unjuſty diſſeiſed him 
of the Land aforeſaid, then him the ſaid I. &c. (until) which he hath ſuſtained by 
reaſon of that Poſt-Diſſeiſin, & c. according to the Form of the Statute of Weſt- 
minſter provided touching ſuch Poſt-Diſſeiſin ; and give Notice to the aforeſaid 
I. that, &c. EE | | 1 
And in a Poſt-Diſſeiſin the Writ ſhall not ſay, Tam de illis qui in prima jura- 
ta, but in Caſe where he recovereth by Recognizance of the Aſſiſe or Jury. 
And if a Man recover Lands or Tenements in Value againſt the Vouchee in 
a Præcipe quod reddat by Default, and afterwards that he is put in Execution 


by the Sheriff, the Vouchee do diſſeiſe him of the ſame Lands which he ſo 
recovered in Value, he ſhall have a Poſt-Diſſeiſin of that Land ſo recovered 


in Value againſt the Vouchee. And the Writ it ſuch : © | 5 
The King to the Sheriff, &c. C. hath ſbewed unto us, That whereas B. Prior 
of D. lately in our Court before our beloved and faithful R. F. and his Compa- 
nions our Fuſtices of the Bench at Weſtminſter, by Writ demanded againſt the 
aforeſaid C. ſeven Acres of Meadow with the Appurtenances in I. and he the 
ſame C. vouched to warranty thereof in the Plea aforeſaid R. of S. and by the 
Default which he the ſame R. afterwards made in the ſame Court, it was con- 
confidered, that the aforeſaid Prior ſhould recover his Seiſin againſt the aforeſaid 


C. in the Plea aforeſaid, that he the ſaid C. ſhould have of the Meadow of the 


aforeſaid R. of S. to the Value of the aforeſaid ſeven Acres of Meadow, by Virtue 
of which Conſideration, ſeven Acres of Meadow with the Appurtenances of the 
Meadow of the aforeſaid R. of S. in G. were aſſigned to the aforeſaid C. by our 
then Sheriff of Glouceſterſhire, by Virtue of our certain Writ of Judgment to 
bim in this Behalf directed, the aforeſaid R. of S. afterwards unjuſtly diſſeiſed the 
aforeſaid C. of the ſaid Meadow to him aſſigned, as is premiſed ; and therefore 
we command you, that taking with you, &c. twelve as well Knights os other free 
and lawful Men of your County, in your own Perſon you go to the aforeſaid 
Meadow aſſigned to him the ſaid C. and by their Oath diligently cauſe Inquiſition 
to be made thereupon, and if you ſhall find that he the ſaid C was afterwards 
unjuſtly diſſeiſed by the aforeſaid R. of the ſaid Meadow aſſigned to the ſaid C. 
then take him the ſaid R. and cauſe him to be kept ſafe in our Priſon, ſo that he 
be in no wiſe delivered from that Priſon, without our ſpecial Command, and cauſe 
bim the ſaid C. to be reſeiſed of the aforeſaid Meadow to bim aſſigned, and ay 1 

, is 
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dis Damages which he hath ſuſtained by reaſon of that Poſt-Diſſeijin, by the Oath 
of the oforeſaid twelve to be taxed, and levied without Delay, c* the Goods and 
Chattels of the aforeſaid R. in your Bailiwick, io be rendered to him the ſaid C. 
according to the Form of the Statute provided in Caſe of ſuch Poſt-Diſſeifin, and 
give Notice to the aforeſaid R. Sc. Mitneſs, &c. 
D And if the Defendant make the Default at the Scire facias returned, then the 1; H. 7. 8. 
Sheriff ſhall rake the Inqueſt by Default, and the Proceſs againſt the Jury ſhall 
be by Precept from the Sheriff to his Bailiff, Sc. to ſummon twelve, Sc. 
E And if a Man recover in a Scire facias upon a Fine, or upon a Recovery 
had before by Default of the Tenant, he ſhall have a Poſt-Diſſeiſin againſt 
the Tenant, if he be afterwards ouſted of the ſame Land; quod vide M. 
15 H. 7. 5 . | | 
F Aud if a Man be convict before the Sheriff upon a Rediſſeiſin and Poſt- 2 Ing. 115. 
Diſſeiſin, then he ſhall not be delivered out of Priſon without the King's ſpe- 
cial Command, and then he ought to ſue a Certiorari to remove the Record 
into the King's Bench, and there to agree with the King for his Fine. And 
thereupon he ſhall have a Writ to the Sheriff to deliver him out of Priſon , 
and the Form of the Writ to remove the Record is ſuch: 
The King to the Sheriff, &c. On the Behalf of Henry of D. taken and detained 
in our Priſon of Stafford for a certain Rediſſeiſin made by him to Iſabel, who 
was the Wife of Ric. of C. of a Moiety of one Meſſuage with the Appurtenances 
in C. as it is ſaid, whereof he was convicted before you and the Keepers of ihe 
Pleas of our Crown in your County, by an Inqueſt made thereupon at C. by our 
Writ, we are beſought, that whereas he bath already made Satisfaction to her the 
ſaid Iſabel for the Damages adjudged to her in this Behalf, and is ready to make 
4 Fine with us for that which to us belongs in this Behalf, according to the Form, 
of the Statute thereof provided by the Common Council of our Realm : We willing { 191. } 
to provide for his Delivery, and that we may be able to do to him the ſaid H. 
that which ſhall be juſt thereupon, willing to be certified upon the Record and Pro- 
ceſs of the Inquiſition aforeſaid ; We command you, that if Judgment be thereupon 
given, you then ſend the Record and Proceſs of the Inquiſition aforeſaid to us, 
with all Things touching them, under your Seal diſtinfly and openly, ſo that, &c. 
whereſoever, &c. that we may further do hereupon that which of Right, 8c. to 
be done, &c. Witneſs, &c. no 1 1 
A And that Writ of Poſt-Diſſeiſin ought to be brought by thoſe who firſt re- 7 Ed. 3. 24. 
covered, or by ſome of them, and of the ſame Land which was recovered, con. 
or of Part thereof, or againſt thoſe, or ſome of them againſt whom the Re- 
covery Was. eu hes 5 5 
But if a Man recover by a Præcipe quod reddat, and after he is diſſeiſed by 
him againſt whom he recovered, and the Diſſeiſor doth make Feoffment, and 
taketh back an Eſtate to him and another; he who firſt recovered ſhall have 
a Poſt-Diſſeiſin againſt him and his Jointenant, as it ſeemeth, and he ſhall be 
puniſhed by the Statute, if it be found againſt him, 
But if he who loſeth the Land by Default or Reddition in a Præcipe quod 
reddat, do after diſſeiſe him who recovered, and make a Feoffment in Fee 
unto another, or for Life, it ſeemeth he who recovered ſhall have a Poſt-Diſ- 
fifin againſt him who diſſeiſed him again, although he be not Tenant of the 
LII Land; 
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Zo 
If this Writ 
be brought 
againſt a Par- 
on, he ſhall 
not have Aid 
of the Patron 
and Ordinary. 


20 Ed. 2. 
Brief 85 1. 


Writ of Entry in the Nature of Aſiſe, &c. 


Land; for in a Writ of Poſt-Diſſeiſin the Demandant ſhall not have judg- 
ment to recover the Land, &c. but the Sheriff ſhall put and reſtore the Plain- 
tiff to his Poſſeſſion, if he find the Diſſeiſin, &c. and ſhall take the Defendant 
and keep him in Priſon until, &c. 

And it ſeemeth, that Non-tenure i is no Plea in a Writ of Poſt-Diſſeiſin for 


the Defendant, but he ought for to anſwer the Diſſeiſin, &c. when he comes 


in upon the Scire facias, &c. And it he make Default upon the Scire facias. 
returned, the Sheriff ſhall take the Inqueſt: Tamen quære. 


Writ of Entry in the Nature of A ſiſe, which is called, 


Entrie in de Quibus. 


Writ of De quibus, which is brought in the Place of an Aſſiſe, is where 
a Man is (a) diſſeiſed of any Lands, Tenements or Rents, whereof he 
hath an Eſtate in Fee, then he may ſue that Writ, and the Writ is ſuch : 

The King to the Sheriff, &c. Command A. that juſtly, &c. he render to B. one 
Meſſuage with the Appurtenances in D. which he 144. to be his Right and Inbe- 
ritance, of which the ſame A. unjuſtly and without Judgment diſſeiſed the aforeſaid 
B. after the firſt Voyage of Lord Henry, King, into Gaſcoigne, Sc. as it is ſaid. 
And unleſs, &c. 

And if a Man bring a Writ of Diſſciſin made to his Anceſtor, then the 


Writ is of another Form, thus: 


Command A. that juſtly, &c. he render 20 B. one Me ſſuage with the Appurte- 
nances in D. which (b) he claims to be his Right and Inheritance, and of which 
the ſame A. unjuſtly and without Judgment diſſeiſed C. Father of the aforeſaid B. 


(or other Anceſtor of the ſaid B.) whoſe Heir be is, after the firſt Voyage of Lord 


King Henry, &c. as it is ſaid; (or thus, in the Per) which be claims, & c. and 
into which, &c. but by C. who demiſed that Meſſuage to him, who unjuſtly arſſeiſed 


E. the Father of, &c. or the aforeſaid B. Sc. after the ist, &c. 


And in the Per and Cui, thus: 

Which be claims, &c. into which, &c. but by C. to aw D. demiſed that 
Meſſuage, who thereof unjuſtly and without Judgment, &c. the aforeſaid E. Father 
of the aforeſaid B. whoſe Heir be is, or the aforeſaid B. &c. after the fr ſt, &c. 

And in the Poſt, thus (c): 

Which he claims, &c. into which, &c. but after the Diſſeiſin which D. unjuſtly, 


| &c. made 10 E. Father (or other Anceſtor) of the aforeſaid B. whoſe Heir be 1s, 


or to the aforeſaid B. after the firſt Voyage, &c. as it is ſaid, and whereof be 
complains, &c. and unleſs, & c. | 


(a) See aceordant 9 H. 5. 9. and that after a 
Plea to the Writ he ſhall plead over to the Diſ- 
ſeiſin. 8 R. 2. Brief 928. 

(5) See before Writ of Entry, wiz. In quibus 
non habet ingrefſum per J. S. qui dimifit dum ha- 
buit Cuſtodiam i ingr”, ic H. 3. Brief 878. or per 
J. S. gui tenuit in Villenage, 31 Ed. 3. Counter- 
plea of Voucher 121. But ſee a Writ Quod non 


2 


habet Ingreſſum nifi per Cuſtodiam, and it was 
abated ; for by the Statute he might have an A(- 
file, or a Writ of Entry ſar Diſſeiſin. 4 Ed. 2. 
Brief 790. | 
(c) Note; This Writ in the Po lies by the 
Statute of Marlebriage, Chap. the laſt ; for be- 
fore that Statute he was put to his Writ of 1 


19 H. 4. 39. 
And 


| 


Mrit of Entry in the Nature of Aljiſe, dee. 


And it appeareth by theſe Writs, that although he bring a Writ of a Diſ- 
ſeiſin made to himſelf, or of a Diſſeiſin made to his Anceſtors, that in both 
Caſes the Writ ſhall be Quod clamat eſſe jus & bereditatem ſuam. 

E And if Tenant for Life, or Tenant in Tail be diſſeiſed, they may ſue a 
Writ of Diſſeiſin De guibus, Sc. but in that Writ it ſhall not be ſaid, which he 
claims to be his Right and his Inheritance, and in his Count he ſhall ſer forth 
the eſpecial Eſtate, &c. (a). 

F And an Abbot, or Prior, or Maſter of an Hoſpital, or a Biſhop, ſhall have 
a Writ De quibus upon a Diſſeiſin of their Predeceſſors of Lands, Tenements, 
or Rent; and the Writ ſhall be ſuch: 

Command A. that juſtly, &c. he render to the Prior of N. one Meſſuage with 
the Appurtenances, which he claims to be the Right of the Church of him the 
ſaid Prior of Saint Mary of N. Sc. and into which the ſame A. hath not Entry 
but after the Diſſeiſin, ich L. unjuſtly and without Fudgment thereof, made to 
R. ſome time Prior of N. Predeceſſor of the aforeſaid Prior, after the rſt, &c. 
as it is ſaid, Heregf he complains, &c, 

And if it be a Rent thus: 

The King to the Sheriff, &c. Command I. M. that juſtly, &c. be render to the 
Prior of C. (b) three Shillings Rent, with the Appurtenances in D. which he 
claims to be the Right of the Church of him the ſaid Prior of St. Nicolas of C. 
and of which W. P. unjuſtly and without Judgment, dieiſed W. ſome time 


Prior of C. aforeſaid, &c. 
G And the Aunt and the Niece ſhall join in the Writ, upon a Diſſeiſin made 


to the Father of the one, the Grandfather of the other. 

And a Writ of Entrie fur Diſſeiſin made unto his Anceſtors of a Stream 13 Ed. 
lieth, and the Writ ſhall be, Præcipe quod reddat unum gurgitem, and in his Entry 57. 
Count he ſhall alledge the Eſplees in caking of Fiſhes. | 
1 And fo he ſhall have a Writ of Entrie in de quibus upon the Diſſeiſin of a 
Paſſage; quod Vi. H. 8 Ed. 3. 

(c) And if the Diſſeiſor infeoff the King, who infeoffeth another in Fee, 22 Ed. 3. 7. 
the Diſſeiſee ſhall have a Writ of Quibus upon the Diſſeiſin againſt the King's Ente) 11. 


Feoffee in the Poſt, &c. 12 Ed. 3. 7. 
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20 ALL. 2. 


K 


A And if Tenant in Tail bring a Writ of Quibus upon a Diſſeiſin made to Ray 4 12 888 
himſelf, he may count that he was ſeiſed in his Demeſne as of Freehold, [ 192. ] 


without ſhewing any particular Eſtate, or how the Eſtate began, or he may Ma, Dyer 
count upon the - ſpecial Matter, and ſhew the Gift in Tail; quod Vi. P. 101. 

3 H. 6. 

(4) And a Man may have a Writ of Eutrie of Quibus, upon a Diſſeiſin of 
a Common, J. bat he render, &c. Paſture for ten Sheep, &c. which ſee Eaſter 


4 Ed. 3. 


(a) Note; The Writ, and alſo the Count ſhall 
be ſpecial; viz. that 4. gave to B. for Life, Re- 
mainder to C. in Tail, whoſe Couſin and Heir 
D. aforeſaid is; but he need not ſhew how Couſin 
and Heir, in the Count, 21 H. 6. 26. and fee 


there, that the Writ ſhall be de libero Tenemento, 


though the Count be of an Eſtate: tail, or for 
Life. Dyer 101. 


(3) Tres ſelid", Sc. It may be Quod clamat, 
&c. as agreeing with Reddit, or 2 uos clamat, 
and ſo refer to /e/idos. See 18 Ed. 2. Brief 833. 

(e) But though the King ouſts F. S. without 
Cauſe, and grants to B. F. S. ſhall not have a 
Writ of Entry. 

(4) Vix. As Pernor, but not as Tenant of the 
Soil; but in that Caſe is put to his Que permit 


tat. 4 Ed. 2. Brief 791, 793. 
12 (a) And 
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14 Hf. 4. 10. 


Hankf. 
24 Ed. 3 


Vet no Sh 
cipe will lie of 
a Marſh be- 


cauſe properly a Diſſeiſin made to his Father of that Meadow, 
It cannot be 


rendred, 
13 Ed. 3. 


Br. demand. 


V. 39 H. 5. 8 
he ſhall have a 
Præcipe by the 
Name of a 


Houie. 


Writ of Entry in the Nature of Aſſiſe, &c. 


(a) And a Man ſhall not have a Writ of Eutrie in the Poſt, where he C 


„ may have it within the Degrees, in the Per, or in the Per and Cui. 


"Weſt. 1. cap. 40. 


See 


If a Man diſſeiſe the Father of a Marſh, and maketh the ſame Meadow, D 
and the Father dieth, the Son and Heir mall have a Writ of De quibus upon 


demand the Lands, by the Name of 
Marſh (5). 


and by the Writ he ſhall: 
a Meadow, and not by the Name of 


And ſo if it be Land covered with Water, and he is diſſeiſed thereof, and 
23. 39 H. 6. the Diſſeiſor make it Meadow, the Diſſeiſee ſhall have a Writ of Onibus, and 
* by this Writ demand the Meadow, and ſuppoſe that he was diſſeiſed of 


Meadow by the Writ, Sc. (c) 


And fo if a Man be diſſeiſed of Land, and he build a Houſe upon the 
ſame, he ſhall ſuppoſe the Diſſeiſin to be of a Houſe, Sc. Quære of this (4 ). 

And the Writ of Quibus upon Diſſeiſin of an Office is ſuch : 

The King to the Sheriff, &c. Command H. Abbot of Peterborough that jah E 


&c. he render to B. the Office of Serjeant in the Ab 


by of Peterborough, and the 


Rent of twenty-four Loaves of Bread, forty Flaggons of Ale, and fo Ix Me eſſes of 
Meat with the Appurtenances, in the City of Peterborough, which he claims to 
be his Right and Inheritance, and of which the: ſame Abbot unjuſtly and without 


Judgment hath diſſeiſed him, 8c. 


And he who cometh in unto any Land by (e) Recovery, or by Election, 


ſon always in the Poſe, 


(a) One may falſify the Degrees by Plea after 
a Prece partium. 14 H. 4. 39. F. Brief 248. 
(65) 33 Ed. 3. Entry 40. 4 Ed. z. 47. 4 Ed. 
3. Feeffments 79. 39 H. 6. 8. F. Entry 8. 
75 See Trin. 3 Jac. 1. B. R. Rot. 10. 
() In Dower the Demand was of the third 
Part of two Mills, the Tenant pleads, that at 
the Day of the Writ purchaſed, they were two 
Tofts, and he was put to ſay, and yet are; tho? 


the Plaintiff had only ſaid they are two Mills, 


and did not ſay that they were the Day of the 


Writ purchaſed ; for it is ſufficient for him if 


they were Mills at the Time of the Demand, 
and fo in an Aſſiſe; contra in a Præcipe. See 


or by Succeſſion, or by Diſſeiſin, the Writ ſhall be brought againſt ſuch. Per- 


1 H. 5.11. 4 Co. 87. Dyer 47. 14 Aff 12: 
See Paſch. 33 Elix. Rot. 1308. Hayes and Allen ;- 
the Huſband aliens the Wife's Houſe, the Wife 
abates the Houſe and builds a new one, whereof 
the fide Walls ſtand on the Tenant's Land; yet 
the Wife, ſhall have a Cui in vita of the Houſe, 
becauſe it is a Houſe at the Time of the Demand; 
yet ſhe ſhall not recover the whole Houſe. 33 
Ed. 3. Entry — 4 Ed. 3. Feeff ments 79. 
(e) See where a Recovery makes a Degree. 
5 Ed. 2. Entry 66. 7 Ed. 3. 62. Cui in vita 11. 
See 11 Ed. 3. Entry 56. where a Recovery 
againſt the Party ſhall not remit to the Degrees. 


4 Hris 


Mrit of Dum fuit infra Ætatem. 


8 „ of Dum fuit infra Atatem lieth, where an Infant maketh a Feoff- 
ment in- Fee of his Lands, or for Life, or a Gift in Tail, when he 
cometh of full Age, he may have that Writ to recover thoſe Lands or Tene- 
ments which were ſo aliened by him, &c. Anu within Age he may enter into 
the Land, and take it back again, and by his Entry he ſhall be remitted to 39 H. 6. 42. 
his Anceſtor's Right; but yet he ſhall not maintain that Writ until he be of In 46 Ed. 3. 
full Age of twenty-one Years, for the Words of the Writ do fo ſuppoſe, 2* 3 
While he was under Age, by which it appeareth that he is not within Age at an N "nk 
the Time of the Writ, Sc. and alſo the Writ is ſuch; Yo is of full Age, as mitted of a 
II be ſaith, by which it appeareth that he ought to be of full Age (a), when Rent, and yet 
that he bringeth that Writ z and the Writ is ſuch : Eh AN _ 
The King to the Sheriff, &c. Command A. that, &c. he render to B. who is of Kar ako ok 
full Age, as be ſaith, two Meſſuages, &c. which. the ſame B. while he was under very of the 
Ape demiſed to him, as he ſaith, and unleſs.he will do it, &c. (And fo in the Deed is not 
Per) Into which the ſame A. hath not Entry. but by C. to whom the aforeſaid B. "9% 
demiſed them.. (And in the Paſt, thus) Into which, &c. but after the Demiſe — 
which the aforeſaid B. while he was under Age thereof made to W. as it is ſaid, 
and whereof he complains, and unleſs, &c. But that Clauſe, ho is of full Age, 
ſhall not be put in the Writs of Per, Cui or Poſt, but only in the firſt Writ, 
by Grant made by the Demandant to the Tenant. p 
1 And if a Man bring this Writ upon the Alienation of his Anceſtors, then 
this Clauſe, ho is of full Age, ſhall not be in the Writ, and yet the Infant 
ſhall have a Dum fuit infra Alatem of a Seiſin, and Alienation of his Anceſtor 
during his Nonage; and the Writ ſhall be ſuch: _ 
Command. A. that, &c. he render to B. one Meſſuage with the Appurtenances, 
&c. which he claims to be his Right, &c. and into which the ſame A. hath not 
Entry but by C. the Father (or other Auceſtor of the ſaid B.) whoſe Heir he is, 
who demiſed it to him while he was under Age; or thus, which he claims, &c. 
and into which, &c. but by C. to whom D. Grandmother of the aforeſaid B. 
whoſe Heir he ii, while the ſame D. was under Age, &c. (And in the Poſt) 
which he claims, &c. and into which, &c. after the Demiſe which D. the Aunt 
or Couſin. of the aforeſaid' B. whoſe Heir he is, while ſhe the ſame D. was under 
Age, thereof made to H. as it is ſaid, and whereof be complains, &c. 
K (5) And if two Infants be Jointenants, and they alien the Land during their 34 H. 6. 3. 
Nonage, at their full Age they ought not to fue forth ſeveral: Writs of Dum 1 
ES | Ac de cui in 
the Age in certain as to the Number of Vears, vita. 
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6a) See 13 Ed. 3. Dum fuit infra 3. Where 


a Dum fuit infra ætatem was brought of Tene- 


ments in Gloucefier, and the Defendant pleads 


that when one knew how to count twelve Pence, 
or to meaſure an Ell of Cloth, he might alien by 


the Cuſtom of the Vill, and that the Plaintiff 


was of ſuch in Age when he leaſed, that he 


knew how, Cr. and becauſe he did not ſet forth 


ſo that the Party might have joined Iſſue thereon, 
Judgment was given for the Demandant. 

(5) See 18 Ed. 2. Brief 831. and if the Writ 
ſuppoles an Entry into the Moiety by his De- 


miſe, where it was into the Whole, both the 


one Writ and the other is falſe. N. Br. 1285 
141. | 


fuit 


8 rit of Cui in vita. 
fuit infra Ætatem, becauſe their Nonage is the Cauſe of the Action which is 
ſeveral, for the Nonage of the one 'is not the Nonage of the other, nor the 
Alienation of the one, the Alienation of the other. 
See 14 Ed. 3. And if the Huſband and Wife alien the Wife's Lands during the Nonage 
Brief 282. of the Huſband and Wife, the Wife at her full Age, after the Death of the 
9 Huſband, ſhall have Dam fuit infra A#tatem for ſuch Alienation. M. 14 Ed. 3. 
14 Ed. 3. ibid. But if the Huſband were of full Age, and the Wife within Age, and they 
| both alien the Wife's Lands, and then the Huſband dieth, it is a Queſtion, 
whether the Wife ſhall have a Dum fuit infra Atatem (a), and I conceive that 
ſhe ſhall have a Dum fuit infra Atatem, or a Cui in vita, as ſhe pleaſeth, for 
when they join in a Feoffment of the Land, it ſhall be ſaid the Feoffment of 
the Wife, until ſhe diſagree ; for if the Huſband and Wife make a Gift in 
Tail, or a Leaſe for Life of the Wife's Lands rendring Rent, if the Huſband 
dieth, the Reverſion is only in the Wife, and ſhe may accept the Rent, and 
the ſame ſhall bind her and her Heirs ; and then if ſhe will not accept the 
Rent, but, becauſe ſhe was within Age at the Time of the Feoffment, ſhe 
will bring a Dum fuit infra Atatem, it ſeemeth ſhe ſhall not be received fo 
to do; for by that Suit ſhe affirmeth that ſhe made the Feoffment, and then 
J 193. ] it ſhall not be ſaid the Feoffment of the Huſband only, but the Feoffment of 
| the Wife alone after the Death of the Huſband, if ſhe affirm that to be her 
Feoffment ; and by the Dum fuit infra Atatem ſhe doth affirm the ſame, and 
that ſhe made the Feoffment during the Coverture ; and on the other Side it 
may be ſaid, that ſhe doth not affirm the ſame to be a lawful Feoffment made 
by her. And alſo by the Feoffment of the Huſband the Entry of the Wife 
ſhall be taken away; but by the Feoffment of the Wife during her Nonage, 
his Entry ſhall not be taken away; and therefore quzre the Law, &c. . 


is now out of 
Uſe, -becauſe 


by Stat. 32 H. HE Writ of Cui in vita lieth, where the Huſband doth alien in Fee the A 
2 <p orgs Right of Inheritance of his Wife, or the Freehold of his Wife by Feoff- 
Huſband does ment, or Grant for Life, or in Tail: Then, after the Death of the Huſbard, 
not toll the the Wife ſhall have Cui in vita contradicere non potuit : And the Writ lieth, 
Entry of the where the Wife hath an Eſtate for Life, or in Tail, and the Huſband alieneth 
Wike, that Eſtate and Title of the Wife's, then the Wife after his Death ſhall have 
that Writ. RR ge 
39 H. 6. 38. (2) And if the Wife do not bring the Writ during her Life, then if ſhe 
Prif. contr. had an Eſtate in Fee-ſimple, her Heir ſhall have a Writ which is called Sur 
. 7 cui in vita after her Death. And if the Wife have an Eſtate in Tail, and 
* her Huſband alien, and make a Feoffment of that Eſtate; then if the Wife 
dieth, her Heir ſhall have a Writ of Formedon in the Deſcender to recover 


„This Writ | 5 os Writ of Cui in vita. 


(a) 14 Ed. 3. Aid 27. 21 H. 6. 24. 22 H. 6. 24. 7 Za. 4. 7. contra. (6) 4 Elix. 246. 6. 
46 Za. 3. Cui in vita 23. 46 Ed. 3. Ae 76. | | | 


| that 


Mrit of Cui in vita. 
that Eſtate, and not a Writ of Sur cui in vita; for thoſe Writs of Cui in vita, 
and Sur cui in vita, are Writs founded upon the Common Law, and of an 
Eſtate in Fee- ſimple; for there was not other Eſtate at the Common Law 
which would deſcend, but a Fee-fimple : For if the Lord by the Common 
Law giveth Lands to hold of him, if the Tenant dieth without Heir, he ſhall 
have a Writ of Eſcheat. 

B (a) And fo by the Common Law, if a Man gives Lands to one and the 

_ Heirs of his Body, Sc. if he dieth without Heirs of his Body, the Lord by 
the Common Low ſhall have a Formedon in the Reverſion of that Eſtate for 
want of Iſſue of him to whom the Gift was made; but yet the Donor fhalt 
have an Eſtate in Fee-ſimple, as I think, and that appeareth by the Statute, 

Which ſaith, De tanement” que multoties dantur ſub conditione; by which Words A Feme fole 
it appeareth, that the Gift had a Condition implied therein ; ſo that it ſhall made a Deed 
revert for want of ſuch Iſſue, and by reaſon of the Tenure reſerved, Sc. but 2 Fan, 

ut always af- 
it doth not appear by the Statute that he ſhall have an Eſtate-tail of other wo continued 
Nature than the Eſtate which was by the Common Law; and the Form of Seifin of the 


the Writ of Cui in vita is ſuch: Land; after 
ſhe took Huſ- 


hand, who delivered the Land to the Party to whom the Deed was made; ; the Feme may have a Cui in vita; be- 
cauſe ſhe did not execute the Feoffment by Delivery of the Land. 34 Ed. 2. Fitz. Cui in vita 21. 
Plo. Com. 29 & 39. 12 Ed. 4: 3. 


1 King to the Sheriff, &c. Command A. that jufth, &c. he render to B. who N. Br. 13%. 
was the Wife of D. one Meſſuage with the ee in N. which (b) fhe 
claims to be her Right and Inheritance, and that the ſame A. hath not Entry but 
_ by the aforeſaid D. ſome time the Huſband of her the ſaid B. who demiſed it to 
him, whom (he in her Life-time could not contradict, as ſbe ſaith. 

TD And if ſhe hold in Frank-marriage,. and the Huſband alien, then the Writ 
ſhall be, Which ſhe claims to be her Right and Marriage, and into which the 
ſame A. &c. but by C. to whom the aforeſaid D. ſome time the Huſband of her 
the ſaid B. demiſed it, &c. 

E And this Writ of Cui in vita may be in the Per, Cui and Poſt, and in the 
Poſt the Writ ſhall be, 

And into which the ſame A. hath not Entry but after the Demiſe which the 
eforeſaid P. ſome time the Huſband of her the ſaid B. (c) (whom ſhe in her Life: 
time could not contraditt) thereof made, as it is ſaid, and whereof ſhe complains, 
&c. and unleſs, &c. or thus, which fhe claims to be her Right, of the Gift of S. 
WHo infeoffed her the we B. thereof, and into o which, &c. 


(a) 4 Eliz. 246. 46 Ed. 3.  Adjudged 76. Jus & hereaditatem ſuam, though it was by Pur- 
(5) Nete ; If the Feme was in of a Fee-ſimple chaſe. 10 H. 6. 9. | 
by Purchaſe, then the Writ ſhall be Quad clamat (e) Note; If the Writ be in the Degrees the 
Y Jus ſuum; or Quod clamat e Jus ſuum de Words Cai in vita, Sc. are put in the End; 
Dono: And note; Jus is always intended a Fee- but if in the Pof, in the Middle; and therefore 
Ample; yet it ſeems that in the Caſe of Pur» if the Writ be, Pe, dimiſſionem quam, Qc. wir 
chaſe, Quad clamat effe jus & hareditatem, is ifpfius B inde fecit cui ipſa, &c. the Writ ſhall 
not abateable, though properly Hereditar' is in- abate; for the Words relate to the next Antece- 
tended by Diſcent, and not by Purchaſe in this dent, 16 Ed. 3, Brief 65 2. 
Writ. 7 H. 4. 5. 30 H. 6. 38. Quodclamat offs PIR 
An 
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11 Af. in: 


Br. All. 107. all in Fee and dieth, the Wife ſhall have a Writ in this Form 


16H. 7. 8, 9. 
I 
30 H. 6. 38, 


Note; The 
Statute of 
Welt. 2. C. 3. 
extends to give 
this Account, 
as well for Re- 
covery before 
the Statute, 
as after. 

5 Ed. 2. Cui 
in vita 23. 


2 Ed. 4. 13. 
| 4 Ed. 2. Cui 


in vita 22. 


Writ of Cui in vita. 


And if the Huſband and Wife purchaſe jointly, and the Huſband alieneth F 


(2): 


Which foe claims to be her Right of the Gift of I. who thereof infeoſfed ber 


the ſais B. and the aforeſaid C. 


ſome time her Huſband, and into which, &c. 


And if ſhe have an Eſtate to her and the Heirs of (2) her Body, and of the G 
Body of her Huſband begotten, then the Writ is; Which ſhe claims to hold to 
her and the Heirs of her Body, and of the Body of the aforeſaid D. ſome time her 


Huſband, iſſuing, of the Demiſe of 1 


Or thik Which fhe claims to be her Right 


of the Demiſe which I. thereof made to the ſame B. and the aforeſaid D. ſome time 
her Huſband, and to the Heirs of her the ſaid B. And there the Huſband ſhall 
have. a joint Eſtate with the Wife for the Term of her Life. 
And if the Wife flaim the Lands in Dower, then the Writ ſhall be: 
Which ſhe claims to be her Dower (c) of the Gift of D. her firſt Huſband, or 
ſecond Huſband, and into which, &c. but by the ſaid C. the ſecond Huſband of 
her the ſaid B. or the third Huſband, &Cc. who demiſed it to him, &c. : 
And if ſhe hold for Term of Life of. Dimiſſion, then the Writ ſhall be, 


Which 


ſhe claims to hold for her Life of the Demiſe which I. thereof made to 


the ſame B. and to the aforeſaid D. ſome lime her Husband, . the Life of them 


the ſaid B. and D. 


And if the Huſband and Wife loſe by Default the Wiſe s Lands, after the 


20 H. 6. 28. Death of the Huſband ſhe ſhall have a Cui in vita for to recover thoſe Lands 
ſo loſt by Default; but if a Man recover by a Cefſavit Lands of the Wife by 
Default of the Huſband and the Wife upon a Ceſſer, during the Marriage had 
betwixt them; if the Huſband dieth, the Wife ſhall not have a Cui in vita 
9 Ed. 4. 16. upon that Recovery; quod vide Trin. i Ed 2. 

If the Huſband and Wife, and a third Perſon purchaſe jointly, and the 
36 Ed. 3. Cui Huſband alieneth all in Fee and dieth, the Wife, as it ſeemeth, ſhall have a 


11 Ed. 3. 
Brief 477. 
Note the Ca ſe 
of Weſt. 


11 Ed. 3.9. 


in vita 2. 


Cui in (d) vita of a Moiety, being the third Jointenant; 


but it ſeemeth ſuch 


Alienation is a Severance of the T ointure, quod vide Paſ. 16 Ed. 3. Cui in vita 


{a) If the Writ ſuppoſe Eæ Doro A. and B. it 


is a good I that A. did not give. 4 £4. 2. 
Brief 79 

(5) 524.3. 8. 16H. 7. 8. 4 Ed. 2. Brief 
795. contr. 22 Ed. 45. And Note; The Writ 
mall be in the ſame Form, tho' he be Tenant 
after Poſſibility, and not quod clamat tenere for 
his Liſe, de Dono, c. 18 Ed. 3. 27. 

(e) Ex Dimiſſione I. qui inde feoffavit pred? 
B. is good. 18 H. 6. 24. 

(4) Rex præcipe, &c. quæ clamat tenere ad 
vitam ſuam ex dimiſſione quam I. S. fecit eidem 
H. the Demandant, & predifo B. her Huſband, 
and C. Filio prædictor H. and B. & heredib' de 
cor pore ipſius B. c. in quam non habet in, 
J non per predic B. quondam wirum ipfius iy 
illam ei dimiſit Cui ipſam, &c. and held, 
That he need not alledge the Eſplees but in 


Perſon of the Demandant, and not in C. who 
does not claim from him. 2. It need not ſhew 


that C. is dead, but it ſhall come in by the 


Shewing of the Tenant ; whereupon FVreavin laid, 
C. is in Life, and demanded Judgment of the 
Writ; but it ſeems to be only to the Action, 
and that only as to a Moiety, per Spard. For 
of a Moiety, it is a Diſſeiſin to C. but this ſeems 
to be doubted ; for by Shard, it has been ſeen, 
that the Feme and C. have joined in an Aſſiſe. 
11 Ed. 3. Cui in vita 9. See 36 H. 6. Entry 
congeable 54. 36 Ed. 3. Cui in vita 20. where 
it is ſaid, that the Feme ſhall not have a Cui iu 
vita living C. becauſe they may join in a Writ 


of Right; but per Moret, ſhe ſhall have a Cai in 
If the 


vita of the Whole, and ſee 35 Af. 13. 
Stranger ſurvives, he may enter into the W hole, 


in 


LI 


Mrit of Cui in vita. 449 
L in the Abridgment : And if the Huſband alien the Corody in Fee, which the 
bor ogg it Mall not be any Diſcontinuance, but the Wife may demand her 
Corody 
A If the Huſband and Wife exchange the Land of the Wife for other Lands, [ 94.8 
if the Wife agree unto the Exchange, after the Huſband's Death ſhe ſhall not 9 Ed. 4 
B have a Cui in vita. And if the Wife do accept of the Parcel of the Land in If the Hof: 
Dower, of which ſhe hath a Cui in vita, by that Acceptance ſhe ſhall be barred Jet hy Behle 
in her Cui in vita of the Reſidue. in Waſte 6 


Cui in vita z 
the Reaſon is, becauſe no Land is in Demand in, &c. Writ, 36 Ed. 3. She ſhall have a Cui in vita of no Part 
during the other's Life. 36 Ed. 3. She ſhall have a Cui in vita, that is, of a Purchaſe during the Coverture, 
that he ſhall not have a Cui in vita after the Death of the others; but for, &c. he may. 10 Ed. 4. 2. 

2 Ed. 2. Cui in vita 19. 8 Ed. 2. ibid. 25. : 
S8 Ed. 2. Cui in vita 28. The Huſband gave the Land of the Wife to I. who gave other Land to the HuſbanJ 
and Wife, and to the Son of the Huſband, and to the Heirs. of him who ſurvived, and that was pleaded by Ex- 
change in Bar, in a Cui in vita; and holden in Bar. 20 Ed. 3. Cui in vita 10. 

So if ſhe accept a Rent where ſhe and her Huſband make a Feoffment. 21 H. 6. 24. 

2 Ed. 2. Cui in vita 117. 8 Ed, 2. 28. Perk. 58. 4 Co. 5. b. 8 Ed. 3. 12. 10 Ed. 3. Cui, &c. 32. 


If Huſband and Wife be Jointenants before the Coverture, and the Huſ- 79 H. 6. 45. 
band alieneth all the Land, and dieth, ſhe ſhall not have a Cui in vita but for 21 Ed. 2. 9. 
a Moiety, But if they be Joint Purchaſors during the Coverture, and he, 7 0G 10. 
alien all the Land, and dieth, his Wife ſhall have a Cui in vita of the whole bf bang 1 
Land, becauſe chat during the Coverture as to Purchaſe, they are but one tance is made, 
Perſon in Law. And the Writ of Sur cui in vita lieth for the Heir of the for ſhe is re- 
Sou where the Huſband alieneth all the Land in Fee; and the Writ is mitted. 
uc | | 
Command A. that, 8c. he render to B. one Meſſuage with the Appurtenances i in 
N. which he claims to be his Right and Inheritance, and into which, &c. but by 
C C. ſome time the Huſband of D. Mother of the aforeſaid B. whoſe Heir be is, who 
 demiſed it to him, whom ſhe the ſaid D. in her Life-time coul not contradict, as 
be ſaith; and unleſs, &c. 
And in the Per and Cui, thus: hy 
Which he claims, &c. and into which, &c. but by C. to whom D. ſome time 
the Huſband of E. Aunt, Siſter or Couſin of the aforeſaid P. whoſe Heir he is, 
&c. demiſed it to him, whom ſhe the ſaid D. in her Life-time, &c. 
And in the Poſt the Writ ſhall be thus: 
But after the Demiſe which 1. ſome time the Huſband of C. Mother of the afort- 
Jaid B. and Aunt of the aforeſaid M. whoſe Heir he is, whom-the ſaid C. in her 
Life-time could not contradict, thereof made, as he ſaith, and whereof he com- 
Plains, &c. and unleſs, &c. | 
D And by that Writ appeareth, that the Aunt and the Niece may join in a 
Writ of Sur cui in vita, upon an Alienation made by the Huſband, their 
common Anceſtor ; or upon a Recovery had againft the Huſband and Wife, 
who was the common Anceſtor to them, if the ſecond Huſband alien the 
Lands of the Wife, and he and his Wife die, the Iſſue of the Wife and the 
firſt Huſband ſhall have a Sur cui in vita againſt the Alienee; although the 
ſecond Huſband be living, if he were not intitled to be Tenant by the Cur- 
M m m teſy; 
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450 Mrit de fine aſſenſu Capituli. 
| teſy; but if the ſecond Huſband be intitled to be Tenant by the Curteſy, 


then the Iſſue of the firſt Huſband ſhall not have a Sur cui in vita during the E 
Life of the ſecond Huſband. 


8 Ed. 2. And a Sur cui in vita was maintainable of a Rent, M. 12 Ed. 3. And in a F 
Cui in vita 26. Cui in vita the Grant or Gift alledged in the Writ is not traverſable. G 
44 Ed. 1. If a Man giveth Lands to a Woman to marry her, and they marry, and H 


580 5 * afterwards the Huſband alieneth the Lands, and dieth, the Wife ſhall have a 
Cui in vita 13. Cui in vita of thoſe Lands given her by her Huſband. 

49 Ed. 3. 20. 

2uzre, But 50 Ed. 3. 6. AR. 5 Ed. 2. Cui in vita 25. 


Marit de ne aſſenſũ Capituli. 


PE Writ of Sine afſenſi Capit' lieth, where a Dean, Biſhop, Prebendary, [ 
Abbot, Prior, or Maſter of an Hoſpital, alien the Lands which they 
have in the Right of their Houſe, Abbey or Priory, without the Aſſent of 
their Convent, or their Chapter or Brethren, &c. He who 1s the Succeſſor 
ſhall have that Writ, which is ſuch, and may be in the Per, Cut or Poſt : 

The King to the Sheriff, &c. Command A. that, &c. he render to B. Biſhop of K 
S. one Meſſuage with the Appurtenances in N. which he claims to be the Right of 

the Church of him the ſaid Biſhop of Saint Mary of S. and into which the ſaid A. 
bath not Entry but by H. to whom R. ſome time Biſhop of S. the Predeceſſor of 
the aforeſaid now Biſhop demiſed it, without the Aſſent and Will of his Chapter, 

as he faith, &c. 

And for a Maſter of an Hoſ. pital the Writ ſhall be, 

The King to the Sheriff, &c. Command A. that juſtly, &c. he render to B. 
Warden of the Hoſpital of Saint Mary Magdalen of 9 one Meſſuage, &c. 
which he claims to be the Right of his Hoſpital aforeſaid, and into which the ſaid 

A. hath not Entry but by D. ſome time Warden of the Hoſpital aforeſaid, who 
demiſed it to him without the Aſſent and Will of the Brethren and Siſters of the 

| fame Hoſpital, as he ſaith; and unleſs, co. 

And for a Prebend the Form of the Writ is ſuch : 

The King to the Sheriff, &c. Command A. that, &c. he render to B. Preben- 
dary of the Prebend of D. in the Church of the bleſſed Peter of York, one Meſ- 
fuage, &c. in A. which he claims to be the Right of his Prebend, and into which, 
. but after the Demiſe which R. of B. From. Prebendary of the Prebend afore- 
nid, Predeceſſor of the ſaid Prebendary, without the Licence and Will of the 
Archbiſhop of York and the Dean and Chapter of the Church aforeſaid, thereof _ 
made to W. of R. as he ſaith, and whereof he complains, &c. 

And for the Prior of Saint Joby of Jeruſalem in England lieth a Writ upon 
an Alienation of his Predeceſſor, thus: 

That he render to B. Prior of the Hoſpital of Saint John of gende in Eng- 
hind, Sc. which he claims to be the Right of his Church of Saint John of Jeru- 
falem in England, and into which he bath not Entry but by W. ſome time Prior 
of Saint John, &c. Predeceſſor of the aforeſaid now Prior, who demiſed it without 
tbe Aſſent of the Chapter, as be faith; and unleſs, &c. 


L 


A 
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Writ of Aſſiſe of Mortdaunceſtor. 
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And the Proceſs in theſe Writs are Summons, Grand Cape and Petit Cape. 21 H. 6. 9. 


(a) And hereby it appeareth, that a Prebendary ſhall have a Writ de ſine 
aſſenſu Capituli; by which it ſeemeth that he hath a Fee-ſimple in the Pre- 
_ and yet one Prebendary may enter upon the Alienation of his Prede- 
cer. 

And alſo a Prehendary ſhall have a Juris utrum upon an Alienation of his 
Predeceſſor, by which it ſeemeth he hath not a greater Eſtate than as Parſon : 
But yet it ſeems (5) reaſonable that he have this Writ de fine aſſenſu Capituli; 


becauſe that he, the Biſhop, and the Chapter are but one Body, and are as 


one Body, although the Poſſeſſions be ſevered and divided among them; and 
every one of them is enabled to bring an Action of his own Poſſeſſion in his 
own Name. Re ode 5 1 

And a Man may have a Writ of fine aſſenſu Capituli againſt the ſame Per- 
ſon by ſeveral Præcipes in the Writ of Lands in ſeveral Towns, and upon De- 
miſes of his ſeveral Predeceſſors, and it ſhall be good; quod vide H. 33 Ed. 3. 
_ And if the Prebendary, or a Biſhop, or Abbot be diſſeiſed, and afterwards 


he releaſeth to the Diſſeiſor; it ſeemeth the ſame is an Alienation upon which 


he may have a Writ de fine aſſenſu Capituli; for if the Diſſeiſor die ſeiſed after 
the _ made, the Succeſſor hath not any Remedy but by this Writ, or 
by a Writ of Right; but if the Diſſeiſor doth not die ſeiſed, then it ſeemeth 
the Succeſſor may enter upon the Diſſeiſor, notwithſtanding the Releaſe of his 
Predeceſſor, for by the Releaſe no more paſſeth than he may rightfully re- 
leaſe, Sc. 5 8 


Writ of Alſiſe of Mortdaunceſtor. 


HE Writ of Mortdaunceſtor lieth, where my Father or Mother, Brother 


[ 195. ]. 


or Siſter, (c) Uncle or Aunt, or Nephew or Niece, dieth ſeiſed of any | 


Lands, Tenements or Rents, or of a Corody or other Rents, as Hens or Ca- 


pons, iſſuing out of other Lands of an Eſtate in Fee-ſimple : Now if a Stran- 


ger after their Deaths abate in that Land, Rent or Profit, I who am his Heir 


ſhall have this Writ of Aſſiſe of Mortdaunceſtor. g 

And if the Anceſtor were ſeiſed, the Day that he died, of any Lands or 
Rents, or other like Things, of an Eſtate in Fee- ſimple, although that a Stran- 
ger entereth and diſſeiſeth him of that Land or Rents the Day that he dieth, 
ſo that he dieth not ſeiſed of the ſaid Land or Rents, Sc. yet I who am his 
Heir ſhall have that Aſſiſe of Mortdaunceſtor, becauſe the Writ doth not ſup- 
poſe that my Anceſtor died ſeiſed; but the Writ faith, Ready to take Cogniſance 
upon Oath, whether W. the Father, &c. was ſeiſed in his Demeſne as of Fee, en 
the Day when he died, &c. and the ſame is ſufficient although he dieth not 


ſeiſed; and the Form of the Writ is ſuch : 


(a) See the contrary adjudged, Dyer 240. for Fee; and how the Writ ſhall be, ſee Salam 
Provoſtſhip of Wells. See 2 H.4.5. Litt. 145. Tit. Prebend. Caſe 2. 


(5) In 3 Ed. 3. a Prebend had a Writ of Entry (c) And not Coſinage, for ſuch Writ will 


fine aſſenſu Capituli, and the Writ was non habuit abate, if of the Seiſin of the Uncle. 
tngreſum, from whence it follows, it is a Lay 
| M m m 2 The 
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Writ of Aſp of Mertdamnceſtor. 


The King to the Sheriff of S. greeting: If A. ſhall make you ſecure, & e. then E. 
fummon, &c. twelve free and lawful Men of the Neighbourhood of N. that they 
be before our Juſtices at the firſt Alſiſe, when they ſhall come into thoſe Parts, or 
before our Juſtices at Weſtminſter on the Octave of, &c. or before our beloved 
and faithful D. and E. and thoſe whom we have aſſociated unto them, at a certain 
Day and Place, whereof they the ſaid D. and E. ſhall give you Notice, ready to 
recognize by Oath, if W. Father of the aforeſaid A. or Mother, Siſter, Brother, 
Uncle or Aunt, was ſeiſed in his (or her) Demeſne as of Fee, of one Meſſuage and 

10 Ed. 2. one Yard-land with the Appurtenances in N. the Day whereon be died, and if he 
Formedon 55. died after the Coronation of Lord King Henry; (a) and if the fame A. be bis 
Plow. Com. ext Heir: And in the mean time let them view the ſaid Mefſuage and Land, and 
12 = Ic cauſe their Names to be put in the Writ, and ſummon by good Summoners B. who 
fue a Son, and 20 holds the aforeſaid Meſſuage and Lands, that he may be there to hear that 
ky = * Recognixance; and have there the Summoners and this Writ. Witneſs, &c. 

| hh, waakes Wife, and hath Iſſue a Son, and Lands are given to him and his ſecond Wiſe in ſpecial Tail; 
before the Statute De donis, if the Stranger had abated, no Mortdaunceſtor lieth. 


452 


And upon that Writ he needs not have any ſpecial Patent, for the general 
Patent made to the Juſtices ſhall ſerve for that Writ. And if the Writ be, 
That he be before our beloved and faithful D. and E. and thoſe whom we have 
aſſociated unto them, then they uſe to have a ſpecial Patent directed to the 
ſame Juſtices, £&c. But if the Juſtices be the Juſtices of Aſſiſe in the ſame. 
County, then their general Patent ſhall ſerve for that Aſſiſe, as well as if 
they had a ſpecial Patent; and the ſpecial Patent is ſuch: 
The King to his beloved and faithful D. and E. greeting: Know ye, that we 
Save conſtituted you our Fuſtices, together with thoſe whom we have aſſociated 
unto you, to take the Miſe of Mortdaunceſtor which A. bath arraigned before you 
by our Writ, of one Meſſuage and one Yard-land in N. And therefore, &c. as in 
the Patent of Aſſiſe of Novel Diſſeiſin. | = 
And a Man may have an Aſſiſe of Mortdaunceſtor of ſeveral Rents againſt G 
Br. Attamc72. ſeveral Perſons in ſeveral Counties, and in the End of the Writ ſhall be feve- 
* ou Eh ral Summons againſt the Tenants ; and the Form of the Writ is fuch : 
ans The King to the Sheriff, & c. If A. and B. ſhall make you ſecure, then ſummon 
twelve free, &c. ready to recognize by Oath, if W. Father of the aforeſaid A. 
and Grandfather of the aforeſaid B. was ſeiſed, &c. of ten Shillings Rent with the 
Appurtenances in N. and if he died, &c. and if they the ſaid A. and B. are next, 
&c. and in the mean time let them view the Tenement from whence the Rent 
cometh, and cauſe their Names, &c. and ſummon by good Summoners S. who de- 


0 Aſſ. 24. 


13 H. 4. 17. 


ta) See that in a Moridaunce for by an Infant, 
of the Seiſin of his Father or Mother, the Writ 
thall be good, tho' thoſe Words are omitted; 
contra in a Writ of Ale. 13 H. 4. 17. Weſftm. x. 
c. 32. 30 KA 25. and ſee where theſe three Ar- 
ticles are to be inquired, wiz. 1. If the Tenant 
pleads to the Writ and Vouches, and on fuch 
Dilatory they are at at Iſſue, and found againſt 


all, yet the Points of the Writ are to be inquired, 


Bt fi petens deficit in uno cadit in omnibus. 2. It 


feems, if the Dying ſeiſed be denied, yet the 
other Points ſhall be inquired, for this is no Plea 
in Bar. 3. If a Bar be pleaded, and found for 
the Plaintiff, there the Points of the Writ ſhall 
not be inquired. 17 Ed. 3. 28. 39 Af. 13. 9 
Af. 3+ 8 Af. 17. Dyer 311. 

forceth 


Writ of Aſſiſe of Mortdaunceſtor. 


forceth them of fix Shillings of the Rent, and T. who deforceth them of four 

Sbhillings of the Rent, that they may be then there, &c. 3 
And by this Writ it appeareth, that the Aunt and the Niece ſhall join in 
Aſſiſe of Mortdaunceſtor, and that is by the Statute of Ghoucefter, cap. 6. 

H (8s) And if the Heir who bringeth Aſſiſe be within Age, he ſhall not find 
Pledges; and therefore the Form of the Writ ſhall be of another Form, and 
ſhall not ſay, If A. foall make you, & c. but thus: | 
The King to the Sheriff, &c. Summon, &c. twelve free and lawful Men, &c. 
if W. Father of the aforeſaid A. who is under Age, as he ſaith, was ſeiſed, &c. 
And ſhall not ſay in the Writ, Aud if he died after the Coronation, &c, becauſe 
it appeareth by the Age of the Demandant; but if many Siſters be Deman- 
dants, and ſome of them be within Age, and ſome of tull Age, then the Writ 
ſhall be in the common Form, as if all were of full Age (5). . 

If a Man go beyond the Sea in Pilgrimage, and dieth there, his Heir ſhall \ 796. 
have a Writ of Mortdaunceſtor of another Form, thus 3 
The King to the Sheriff, &c. If A. ſhall make you ſecure, & c. ſummon twelve, | 
&c. if W. Father of the aforeſaid A. was ſeiſed in bis Demeſne, &c. of the Rent 
of one Clove with the Appurtenances in N. the Day be took (c) bis Pilgrimage to- 
awards the Holy Land, or towards Jeruſalem,. or towards Saint James,. in which- 
Journey he died, as it is ſaid, and if he took that Fourney after the Coronation 
of, ec. © TW pe | | 

A 9 in that Writ it ſufficeth, if he were ſeiſed the Day he went out of the Pos. 211. G. 
Land, and took the Sea, although it was not the Day of his Death. And if 3 Ed. 4. 3. 
the Father enter into Religion, and be profeſſed, the Son ſhall have a Mort- 9 H. 5: 9 
daunceſtor, if the Stranger abate in the Land; the Writ ſhall be, Si W. Pa- 
ter, Sc. die quo habitum Religions aſſumpſit, in quo habitu profeſſus fuit, ut di- 

citur; & fi habitum illum aſſumpſit poſs Coronationem,. Sc. 

B If a Man have a Corrody to him and his Heirs, if he die ſeiſed, or was 
ſeiſed thereof the Day of his Death, his Heir ſhall have an Aſſiſe of Mort- 
daunceſtor thereof, if it be taken from him; and the Writ ſhall be, 

The King to the Sheriff, &c. If W. fhall make you ſecure, &c. then ſummon, 
&c. twelve free, &c. of the Venue of the City of Weſtminſter, that they be, &c. 
ready, &c. if L. Mother of the aforeſaid W. was ſeiſed in her Demeſne as of Fee 

, forty Shillings Rent, and of the Rent of ſixty-twwo Loaves, three Flaggons of 
Wine, twenty Flaggons of Ale and thirty Meſſes of Meat, with the Appurtenance 

in the City of Weſtminſter, the Day whereon he died; and if he died, &c. and 
if the ſaid W. c. and in the mean time let them view the Tenement from whence- 
the Rent cometh, and ſummon, &c. T. Abbot of Weſtminſter, and Friar R. of 
B. and Friar K. of S. Monks of the faid Abbot, who deforce him of the Rent 
aforeſaid, that they may be then there, &c. | 

C And the Order to ſet the Parcels in the Writ mall be as in a Writ of Right. 


fta) Note; A Bill of Privilege is not / fecerit c) And in ſuch Caſe, if the Writ be in com- 
te fecurum, &c.-and yet the Demandant ſhall mon Form, it ſhall abate, 9 Ed. 2. Moridaun- 
find Pledges to proſecute, or elſe it is Error. cefor 85 2. but a Writ of Ayle or Cofinage ſhall: 
Dyer 288. See 4 Inſt. 150. be general in ſuch. Caſe, 13.84. 3, Brief 677. 
(5) 13 Ed. 3. pl. 677. gd. 2. Brief $52, | + 3 

1 | X | 
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8 Aſſ. 13. 


Br. Default 
and Appur- 


_ tenance 88. 


33 Ed. 3. 
Mortdaunce- 
flor 33 
„„ 
Mortdaunce- 
ſtor 51. 


7 H. 4. 23. 


Writ of Aſſſe of Mortdaunceſtor. 
And a Man ſhall have a Certificate upon this Writ, and alſo Writs of Aſſo- D 
cation, and Si non omnes, as he ſhall have in Aſſiſe of Novel Diſſeiſin. 
And by the Statute of Glouceſter, if Tenant by the Curteſy alien his Wife's E 
Inherits; and dieth, the Heir of the Wife ſhall have an Aſſiſe of Mort- 
daunceſtor, if he have not Aﬀets by Deſcent by the Tenant by the Curteſy, 
and the ſame ſhall be as well where the Wife was not ſeiſed of the Land the 
Day of her Death, as where ſhe was ſeiſed thereof, for that Writ is given 
by the Statute. 
If the Lord have the Ward of the Heir of his Tenant, and when he cometh F 
of full Age the Guardian will not ſuffer him to enter into the Land, the Heir 
ſhall have an Aſſiſe of Mortdaunceſtor againſt the Guardian, by the Statute of 


Marlebridge, cap. 16. 


And the Proceſs in Mortdaunceſtor i 1s Summons againſt the Party, and if G 
he make Default at the Day of the Aſſiſe Return, then the Plaintiff ought to 
ſue a Reſummons; and if he make Default again, the Aſſiſe ſhall be taken 
by his Default. | 

"a) And if a Man voath in Anne of Mortdaunceſtor, and at the firſt Day 
the Vouchee make Default, then the Reſummons ſhall iſſue forth againſt him: 
And ſo if the (5) Tenant or Vouchee at the firſt Day be eſſoined; and after- 
wards at the Day given by the Eſſoin, the Tenant or Vouchee make Default, 

a Reſummons ſhall be awarded. But if the Tenant at firſt Day be eſſoined, 


as in the King's Service, and afterwards make Default at another Day, the 


Aſſiſe mall be taken by his Default, &c. 

And if the Writ of Mortdaunceſtor be brought by ſeveral Summons againſt H 
ſeveral Tenants, then the Aſſiſe may be taken one againſt one Tenant, and 
another againſt the other Tenant ; quod vide 3 Ed. 3. Itin. North. 

(c) And a Mortdaunceſtor doth not lie for 3 deviſable by Will, be- 1 
cauſe the Title may fall to another, who is not Heir by the Will of the An- 


ceſtor, &c. and yet the Writ is true, that he was ſeiſed the Day he died 


quod vide 23 Ed. 3. Lib. Aſſ. 
And if a — de ſeiſed in Tail, the Remaindes to his right Heirs, and af- K 

terwards he die ſeiſed without Iſſue of his Body, and a Stranger abateth, it is 

a Queſtion if the Heir ſhall have an Aſſiſe of Mortdaunceſtor. And Anno 


21 Ed. 3. Itin. Suff. M. 5 H. 4. the Opinion of ſome is, that if the Remain- 


der be to his right Heirs, that then he ſhall not have an Aſſiſe of Mortdaun- 
ceſtor: But if a a Gift in Tail be made unto one, the Remainder to him and 
his right Heirs, that then he ſhall have an Aſſiſe of Mortdaunceſtor, becauſe 


| he hath the Remainder i in F ee to him and his Heirs: But it ſeemeth he ſhall 


(a) Where the Tenant vouched a Foreigner, 45 Ed. 3. 23. 4 H. 6. 23. 18 Ed. 4. 8. Note; 
in order to remove the Plea, and the Vouchee It was a common Efloin, yet ſee 8 4/7. 13. a 
was returned ſummoned, and made Default, the Reſummons granted, and ſee 22 4/7. 79. 

Parol was remanded. 3 Af7 10. 28 MJ. 29. e) Rot. Parl. 21 Ea. 3. n. 47. a Petition 

(5) The Tenant was eſſoined at the Day, and inde. 22 Af. 78. For Land in Burgo de Scarbe- 
afterward made Default, no Reſummons was, rough, 35 4 I. 40 Af. 2. 
but the jury taken by Default, 10 Ed. 3. 7. | 


O 


| 


4 rit of ; N uper 3 Obiit. 


not have an Aſſiſe of Mortdaunceſtor in the one Caſe nor in the other; for 


the Words of the Writ are, F W. Father of, &c. was ſeiſed in his Demeſne as 
f Fee the Day wherein he died, and that he was not, for he was ſeiſed in De- 
meſne as of Fee-tail, and not in Demeſne as of Fee, and therefore the Jury 
cannot find that he was ſeiſed in his Demeſne as of Fee, for of the Demed 
he was ſeiſed in Tail. Quære of that. 
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L And if the Anceſtor dieth ſeiſed, and hath two Siſters his Heirs, one of 10 Ed. 3. 


them ſhall not have an Aſſiſe of Mortdaunceſtor againſt the other, for this Darrein Pre- 
ſentment 13. 


Writ lieth againſt Strangers, and not againſt Privies in Blood. 

And fo in Gavelkind, one Brother ſhall. not have a Mortdaunceſtor againſt 
the other for the Privity of Blood, but he ought for to ſue a Nuper obiit 
againſt his Brother, or one Siſter againſt the other, Wc. 

And H. 13 H. 3. Itin. Suff. the youngeſt Brother had a Mordeonceftor 
againſt a Stranger, and ſhall recover where the eldeſt went beyond Sea, al- 
though he were not dead, becauſe eighteen Years paſſed ſince the eldeſt went 
beyond the Seas. 

(a) And H. 13 Ed. 2. it was adjudged accordingly, where the younger 
Brother recovered in Aſſiſe of Mortdaunceſtor, where the eldeſt went be- 
yond the Sea, and was alive. 


Writ of Nuper obiir. 


"HE Writ of (5) Nuper obiit lieth, where the Grandfather, Father, Bro- 
ther, Uncle or other Anceſtors of the Demandant dieth ſeiſed of Lands, 


Tenements or Rents of an Eſtate in Fee-fimple, and after their Death, one 
of the Heirs of the ſame Anceſtor doth enter and deforce the Demandants ; 3 


now he, or thoſe who are ſo diſſeiſed, ſhall have that Writ againſt the (c) Co- 


parcener; and that Writ lieth for one Coheir againſt the others, or for divers 


1197. J 


Coheirs againſt many, as the Caſe is, and it ought to be where the common 7 Ed. 3. 15. 


Anceſtor dieth ſeiſed of Land, Sc. of an Eſtate in Fee-ſimple; for if one 


Siſter do deforce another Siſter of Land, whereof their Anceſtor died ſeiſed 
of an Eſtate in Tail, her Siſter ſhall have a Formedon againſt the Siſter 


' who deforced her, Se. and not a Nuper obiit. And the Form of the Writ 


is ſuch: 
The. King to the Sheriff, &c. If A. and B. foall make you ſecure, &c. then 


ſummon, & c. C. that he be before our Juſtices at Weſtminſter ſuch a Day, &c. 


(a) If my younger Brother enters after the (8) And it ſeems, that every Parcener ought 
Death of my Father, I ſhall (not) have a Mort- to be named in the Writ, v/z. Tenant or De- 
daunceſtor againſt him, nor any other Action but mandant. Tin. 16 Ed. 3. 

Entry, and if he diſturb me, I may have an Aſ- (c) And ſhe ſhall have Judgment to hold in 
file. Plow. 306. N. B. 109. Severalty. 21 * 2. Judgment 227. 
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456 Writ of Nuper obiir. 

to ſhew wwherefore ſhe deforcoth the aforeſaid A. and B. (a) of their proportionable 
Part which falleth to them of the Inheritance which was W.'s of N. the Father, 
Mother, or other Anceſtor of the aforeſaid A. B. and C. whoſe Heirs they are, and 


who lately died, as it is ſaid, &c. And have there the Summoners and this Writ, 
&c. Witneſs, &c. 


And the Writ may be brought by an Aunt againft her Siſter and her Niece; 
and then the Writ ſhall be ſuch : 

The King io the Sheriff, 8c. If A. and B. his Wife, fball make you ſecure, &c. 
then ſummon, &c. C. and D. that they be, &c. to ſhew wherefore they deforce the 
aforeſaid A. and B. of the proportionable Part of her the ſaid B. which falleth to 
her of the Inheritance which was E.*s in N. Mother of the aforeſaid B. and C. 
and Great Grandmother of the aforeſaid D. whoſe Heirs they are, and who lately 
died, as it is ſaid: And have, &c. 

Br. Entry con- And that Writ lieth betwixt Coheirs in Gavelkind, as well as between Wo- 
geable 122. men who are Coparceners; and if one Coparcener be deforced by another Co- 
due Senden parcener and a Stranger, ſhe ſhall have a Nuper obiit againſt the Coparcener, 
Caine noching and by the Rule in the Regiſter, that Non-tenure ſhall not abate the Writ. 
of the Free. Vide ſupra L. 

hold by that And alſo by the Rule in the Regiſter, in a Naper ohiit Non-tenure of Par- D 
Entry ; quod cel of the Thing demanded ſhall not abate the Writ. 


nota, 


>H.68 (5) And it two of the Coparceners enter after the Death of their Anceſtor, F 
> and deforce the third Siſter, and afterwards they make Partition betwixt them, 
and then one of the two alieneth her Part unto a Stranger in Fee, yet the third 
ſhall have a Nuper obiit againſt her two Siſters notwithſtanding that Alienation, 
and ſhall recover the third Part thereof, whereof the Coparcener who aliened 
not was ſeiſed, Sc. 

And for to recover the third Part of the other Coparcener, which is in the 
Hand of the Stranger, ſne ought to ſue an Aſſiſe of (c) Mortdaunceſtor in her 


Name, and in the Name of her other Coparceners, &c. or a Writ of Aiel, as 
"6M. the Caſe is. 


_ A "hy" (4) And if one Coparcener do infeoff a Stranger in Fee, and taketh back 
the Diſclaimgs an Eſtate to him in Fee, or for Life, yet it ſeems a Nuper obiit lies againſt 
the Deman- him by the other Coparcener, if he do not diſclaim in Blood, M. 2 Ed. 2. and 
dant is put to it ſeems reaſonable. But M. 21 Ed. 3. and M. 45 Ed. 3. 7 H. 6. 8. it is holden 
* 3 the contrary: But ſeveral Tenancy or Non-tenure is no good Plea in a Nuper 


gor; allo he oBiit for the Privity of Blood; but if he claim by Putchaſe, or diſclaim in 
u barred ot the Blood, it is a good Plea. 
vs And a Nuper obiit lieth betwixt Siſters of the Half- blood. 
31} TRE \ UPpcTr 
2bt, 


(a) And therefore, if the Demandant is ſeiſed that he is the Villain of J S. And by Willy 
of Part of the Lands deſcended, although they and others, this ſhall abate the Writ, and the 
lie in another Town, &c. the Writ ſhall abate. Plaintiff ſhall be put to his Mortdauncefior a gainſt 

4 Ed. 2. Age 117. I. S. and the others. 18 Ed. 3. 55. accordant. 

(5) Neither Non-tenure nor ſeveral Tenancy 15 Ed. 3. Brief 322. 
are Pleas in a Nuper obiit. 7 H. 6. 8. (4) 11 H. 4. 23. 21 Ed. 3. Nuper obiit 14. 


(e) A. and B. bring a Nuper obiit againſt C. 21 Ed. 3. 32, 45 Ed. 3. 19. 8 825 I. _ 
D. and E. A. does not appear, C. and D. appear obiit 18. N 


by Attorney, and E. appcars in Perſon, and ſays, 


And 


Q 


Hrit of Quare ejecit infra Terminum. 457 


IT And if a Nuper obiit be brought of the Seiſin of the Grandfather, Darrein 
Seiſin in the Father is no Plea, without alledging a Dying ſeiſed in the Fa- 
ther, Sc. 

1 A Nuper obiit lieth of the Sciſin of the Great Grandfather, 

K And the Nuper obiit ought to be brought by that Coparcener who is de- 

forced, Sc. againſt all the other Coparceners, although that ſome of them 
have nothing in the Tenancy. 

L And it appeareth, T. 4 Ed. 2. that the Nuper obiit lieth of the Seiſin of his 4 . 
Father, if the Father were ſeiſed the Day that he died, or the Day before, for Per obiit 10. 
that amounteth to a Dying ſeiſed, Sc. 

M And if one Siſter hath Iſſue a Son and dieth, and the Son doth infeoff 2 8 Ed. 2. No 
Woman in Fee of all the Land, and afterwards marries her; the N 


: er obiit 1 
doth not lie by the other Conarcener aoainſt the H. - A 4 ah cott T 3. 
AE: ee © „ bnd and Wife; but there 


he may bring a Mortdaunceſtor in his own Name, and in the Name of the 
Huſband againſt the Huſband and Wife. Anno 18 Ed. 2. Itiner. Conc. 

N A Villain and his Wife ſhall not have a Nuper obiit againſt his Wife's Co- 15 H. 3. 5. 
parcener, becauſe he is not infranchiſed by the Marriage of one of the Co- Nafer cbt 

arceners which was one of his Lords, to whom he was Villain before. 125 

O And if the Father give Lands in Frank- marriage to his Siſter, and dieth 
ſeiſed in Fee of other Lands, ſhe ſhall not have a Nuper obiit againſt her Siſter 
for the Lands in Fee-ſimple, unleſs ſhe will put the Lands which were given 
in Marriage in Hotchpot, c. 

P A Nuperſobiit lieth of a Corody. 

And Voucher, and the View, do not le in the Nuper bite. 

R And the Aunt and the Niece mall Join i in a Nuper obiit againſt the other 

Siſter or Niece, c. 


Writ of Quare ejecit infra Terminum. 


8 Tur. Writ Quare gende infra Terminum lieth, where a Man leaſeth Lands 
unto another for Years, and after he entereth and maketh a Feoffment 
in Fee of the ſame Lands to a Stranger, or for Life ; the Leſſee ſhall have 
that Writ Quare ejecit infra Terminum againſt the Feoffee or Leſſee for Life. 11 H. 6. 6. 
And in that Writ he ſhall recover his Term again, and his Damages alſo, if If the 2 : 
the Term be not ended; and if the Term be ended, he ſhall recover ail his 3 = 
Damages. the Writ fail 
U And the Proceſs in that Writ is Summons, Attachment and Diſtreſs infi- not abace. 
nite, and not Proceſs of Outlawry, becauſe the Writ is not Yi & Armis; and 1 198. 
the Form of the Writ appeareth after, Sc. 
A But this Writ of Quare ejecit infra Terminum was deviſed (as it is ſaid) by 
a wiſe Man called William Moreton, and for this Cauſe: For if a Man leaſe 
Lands for Years, and after he ouſt his Leſſee, and after he hath put him our, 
he make a Feoffment of the Land unto a Stranger in Fee; now the Leflee 
cannot have a Writ of Ejectione firme againſt him who is the Feoffee, becauſe. 
he did not put him out, tor which 1n that Caſe the Leſſee had no other Re- 
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Writ of Quare ejecit infra Terminum. 


medyYbut to enter again into the Land. And if the Feoffee do then put him 
out, the Leſſee may have againſt him an Fje#ione firme vi & armis for the 
Wrong done him, and before Entry made by the Leſſee, he had not Remedy 
againſt the Feoffce : And therefore by the Equity of the Statute of Meſt. c. 2 4. 
(As often as hereafter it ſhall happen in the Chancery, that in one Caſe a Writ 
is found, and in the like Caſe falling under the ſame Law, and wanting the 
ſame Remedy, Sc. let the Clerks of Chancery agree, Sc.) and by reaſon of 
that Statute was this Writ deviſed. 

21 Ed. 4. 10, But yet if the Leſſor put out the Leſſee, and preſently make a Feoffment B 

30. 1H. 5. 4. in Fee, ſo as the Feoffee be Party or Privy to the Ouſter of the Leſſee, then 

c. the Leſſee ſhall have a Writ of Ejectione firme vi & armis againſt the Feoffee, 

| 6 be is Party to the Ouſter, and to the Wrong done unto him; and the 
5 t 8 5 

Writ followeth: 

The King to the Sheriff, &c. F A. ſhall make you ſecure, &c. then ſummon B. 
that he be, &c. to ſhew wherefore he deforceth the aforeſaid A. of one Meſſuage 
with the Appurtenances in N. which C. demiſed to him for a Term which is not 

pet paſſed, within which Term the ſame C. ſold that Meſſuage to the aforeſaid B. 

by reaſon of which Sale he the ſaid B. hath ejected the afcreſaid A. from the Meſ- 
ſuage aforeſaid, as it is ſaid: And have, &c. | 

And the like Writ lieth where the Son and Heir of the Leſſor maketh a C 
Feoffment, Sc. and the Feoffee ouſted the Leſſee. 

And if the Leſſee granteth over his Term, and afterwards the Leſſor ma- D 
keth a Feoffment of the Land unto a Stranger in Fee; now the ſecond Leſſee 
fhall have that Writ, Sc. and the Writ ſhall be, >» 

Il herefore he deforceth the aforeſaid B. of one Meſſuage, &c. which R. (to 
whom L. demiſed it for a Term which is not yet paſſed) demiſed to the ſame B. for 
ibe ſame Term, within which Term he the ſaid L. ſold that Meſſuage, &c. 

And ſo if four let a Houſe to A. for Years, who granteth over his Eſtate 
to B. and afterwards two of the Leſſors die, and the Survivor maketh a Feoff- 
ment unto C. in Fee, B. ſhall have a Quare ejecit infra Terminum againſt the 
taid Feoffee, and the Writ ſhall recite the ſpecial Matter. 

And if a Man do leaſe Land for Years, and a Leſſor doth ſuffer a Recovery EF, 
to be againſt him upon a feigned Title, who entereth, yet it ſeemeth the 
Leſſee ſhall have this Writ of Quare ejecit infra Terminum, Sc. And the 
Words of the Writ are, By reaſon of which Sale; and yet the ſame is not 
properly a Sale, but thoſe Words are but of Form. But before the Statute 

of 21 H. 8. c. 15. it feemeth that the Tenant for Years could not have falſified 
the Recovery had againſt his Leſſor. 

75 H. 8 32 And if a Man leaſe Lands for a Term of Years, and afterwards dieth F 
2 wo without Heir, and the Lord by Eſcheat enter and puts out the Termor, it is 
1. Hl. 8 fol. y. a Doubt whether he ſhall have a Quare ejecit infra Terminum againſt the Lord 
U. 7. 7, 37. by Eſcheat; but it ſeemeth reaſonable that he ſhould have it. 
11 H. 6. 7. And fo if the Villain leaſeth Lands for Years, and after the Lord of the G 
.baingion. Villain enters, and puts out the Termor, the Leſſee ſhall have that Writ, And 
ſo if a Man leaſe Lands for Years, and afterwards a Stranger put out the 
Leſſee, and difeiſeth the Leſſor, and afterwards the Leſſor releaſeth unto him, 
it ſeemeth the Leſſee ſhall. have the Writ Quare gecit infra Terminum againſt 
the Diſſeiſor, G&c. 


450 


And 


Mrit of Ex gravi Querela. 
1 And Quare ejecit infra Terminum lieth as well againſt the Leſſor, as againſt 


his Feoffee 3 quod vide H. 19 H. 6. 
K And it ſeemeth that the Sale ſuppoſed in the Writ is not traverſable, but 
only the Ejectment, Sc. And if fo, then it ſeemeth the Writ lieth againſt , 


the Lord by Eſcheat, or againſt the Lord of the Villain who putteth out the 
Termor, &c. 


459 
21 Fd. 4. 30. 


coner, 


* 


18 Ed 2. pl. 7. 


But an jectione firma lieth againſt the Lord of the Villain, if he put the 


Termor out of his Leaſe made by his Villain, before Entry made by the Lord 


into the Land. And ſo an jectione firme lieth againſt the Lord by Eſcheat, 
if he ouſt the Termor of the Leaſe made by the Tenant, Sc. 

And for the Book of 19 H. 6. it appeareth that it is in the Election of the 
Leſſee to ſue a Writ of Ejeftione firme, or a Writ of Quare ejecit infra Termi- 
num againſt the Leſſor or his Heir, or againſt the Lord by Eſcheat, or againſt 
the Lord of the Villain, if they put the Termor out of his Term, Oc. 


Writ of Ex gravi Querels. 


1. 1 Writ of (a) Ex gravi Quote lieth, where a Man is ſeiſed of any 


Lands or Tenements in any City or Borough, or in Gavelkind ; which 


Lands are deviſable by Will Time out of Mind, Sc. Now if one who had Note, That if 


Lands or Tenements there, doth deviſe thoſe Lands or Tenements unto ano- 
ther in Fee-ſimple or in Fee-tail, he to whom the Deviſe is made ſhall have 


this Writ of Ex gravi Querela for to execute that Deviſe. 


Per 40 Aſf. 41. 39 AM. Br. Af. 355. This Writ is not incident to Lands deviſable. Quere, 
of a Rent out of the Land deviſable be within the Benefit of this Writ. 26 H. 8. &c. or 5, and 


Dyer 140. 


M And if a Man do deviſe ſuch Lands or Tenements unto one in Tail, the 
Remainder over in Fee unto a Stranger, if the Tenant in Tail enter and be 


Ant. F. 


1 Inſt, 111, 2. 


a Town hath 
paid 15, it is 
no ancient 
Town that 
may deviſe, 
If a Deviſe 

4 & 5 Mar. 


Poſt. 200. b. 


ſeiſed by Force of the Intail, and afterwards dieth without Iſſue, he in the 


Remainder ſhall have ſuch Writ of Er gravi Querela to execute that Deviſe. 
A And ſo if a Man deviſe Lands or Tenements unto one in Tail, and after- 
wards the Tenant in Tail dieth without Iſſue of his Body; the Heir of the 
Donor, or he who hath the Reverſion of the Land, ſhall have the Writ of Ex 


[ 199. | 


gravi Querela in the Nature of a Formedon in the Reverter, to recontinue the 


Poſſeſſion of the Land to him who hath the Reverſion. And firſt for Land 
B deviſed in Tail within the City of London; the Form of the Writ for the Heirs 


of the Deviſee in Tail, is ſuch : | | 
The King to the Mayor and Sheriffs of London, greeting: We have received 


Information from the grievous Complaint of I. Daughter of E. and M. Siſter of 


the ſame I. that whereas according tv the Cuſtom hitherto obtained and uſed in the 
ſame City, it is lawful for every Citizen of the ſame City to deviſe his Tenements in 


(a) And it ſeems, that this Writ does not lie the Land be deviſable. 39 . 6. See contra 


without a ſpecial Cuſtom, although by Cuſtom, 40 J 41. 
Nann2 the 
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40 Aſſ. 41. 
Br. Caſtrum 


38. 


Locus imper- 
fectus: See 
the next Writ. 


oft. 201. 
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the ſame City by his Teſtament, as he may his Chattels by bis laſt Will, to whoms- 
ſoever he will, and S. ſome time a Citizen of the City aforeſaid, by his Teſtament 
and laſt Will deviſed four Shops with the Appurtenances, being in the ſame City, or 
four Meſſuages and ten Shops with the Appurtenances, &c. to E. to have the ſame 
to him and the Heirs of his Body iſſuing, R. and S. his Wife, of two Meſſuages 
end three Shops thereof, and F. of three Shops thereof unjuſtly deforce the afore- 
faid I. und M. the Daughters and Heir of the ſaid E. to the great Expence and 
Grievance of them the ſaid I. and M. and contrary to the Will of the Teſtator 
aforeſaid and againſt the Cuſtom aforeſaid, And becauſe we will not have them 
the ſaid 1. and M. to be injured in this Matter, we command you, that having 
called before you the Parties aforeſaid, and heard their Reaſons thereon, and having 
inſpected the Tenor of the Will aforeſaid thereupon, you cauſe to be done to the ſame 
I. and M. full and ſpeedy Juſtice thereupon, as of Right and according to the 
Cuſtom aforeſaid ought to be done, and hath hitherto in the like Caſe been accu- 
ſtomed to be done, or cauſe to be done to the fame I. and M. in this Behalf due, 
ſpeedy and compleat Juſtice, as, &c. Witneſs, &c. 

And it appeareth by that Writ, that the King commandeth them to do ac- 
cording to the Cuſtom of the City, or to do Juſtice to the Parties, by which 
It ſcemeth, that the Mayor upon that Writ ſhall award Proceſs to ſummon 
the Party, who is Tenant of the Land, to appear at a certain Day to anſwer 
to the Plaintiff, in the Nature of a Summons in a Præcipe quod reddat ; and 
when he cometh, the Plaintiff ought to ſhew the Teſtament, and to count 
upon the ſame, and to alledge Seifin of the Land in the Teſtator, and how 
that he deviſed the ſame to him. And that the Defendant then plead there- 
unto, or the Mayor and Sheriffs ought to proceed therein according to the 
Uſage of the City. And that Writ may be ſued againſt ſeveral Tenants ; and 
then the Mayor ought to make ſeveral Precepts unto every Tenant: And if 


the Land be in another Borough, then the Writ ſhall be ſuch: 


The King to his Bailiffs of Great Yarmouth, greeting, &c. From the grievous 
Compleat, &c. (as above) that according to the Cuſtom in the ſaid Town hitherto, 
Ec. it is lawful for every Burgeſs of the ſame Town to deviſe his Tenements which 
he bath purchaſed to himſelf in the ſame Town by his Teſtament and laſt Will, &c. 
(as above). And N. a Burgeſs of the ſame Town, deviſed one Meſſuage with the 
Appurtenances (which he purchaſed to himſelf in the ſame Town) by his Teſta- 
ment and laſt Will, to W. and his Heirs, R. of F. entered into the Meſſuage afore- 
ſaid after the Death of the aforeſaid N. and unjuſtly deforces the ſaid W. of it, 
4% the great Expence, &c. of him the ſaid W. Sc. (as Wove) and becauſe we. 


will not, &c. (as above). 


And if a Man deviſeth his Lands to his Wife for Life, the Remainder F 
over to another in Fee, and the Tenant for Life entereth, and is ſeiſed by 
Force of the Deviſe and dicth, and he in the Remainder | is deforced, he ſhall 
nave ſuch Writ : 

From the grievous Complaint, &c. (until) to e they will; and M. 
ſome time @ Citizen of the ſame City, deviſed ta D. his Wife in bis T tamen. in 
vis loft Mill, four Shops with the Appurtenances in I. whico be purchaſed to him- 
feif in the ſame City, to have the ſame for the Life of ber the ſaid D. ſo that af- 
ter the Death of the ſame D. the aforeſaid Shops with the Appurtenances ſheuld 
remain to the aforeſaid E. and his Heirs, N. who holds thoſe Shops of the Demiſe 
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of the aforeſaid D. unjuſtly deforced the aforeſaid E. of them after the Death of the 
fame D. to the great Expence, &c. of him the ſaid E. Sc. 

G And if a Man do deviſe Lands by his Teſtament in Tail, the Remainder 
over in Tail unto another, and the firſt Tenant in Tail entereth, and dieth 
without Iſſue; and the ſecond Tenant in Tail entereth in his Remainder, and 
dieth without Iflue, the Heir of the Donor ſhall nave a Writ of Ex gravi 
Querela in this Form: 

From the grievous Complaint, &c. (as above) and I. P. ſome time a Citizen 
of the City aforeſaid, Father of the aforeſaid S. whoſe Heir be is, demiſed one Meſ- 
ſuage with the Appurtenances in ihe Suburbs of London, to have the ſame to M. 
Son of him the ſaid I. and to the Heirs of the Body of him the ſaid M. lawfully 
zo be begotten; ſo that if the ſame M. ſhould die without Heirs of his Body latu- 
fully begotten, the aforeſaid Meſſuage, &c. ſhould remain to R. Son of the afore- 
ſaid I. and the Heirs of the Body of the aforeſaid R. lawfully begotten, L. Chap- 
lain of the Chauntry at the Altar of Saint John in the new Work in the Church of 
Saint Paul, London, for the Soul of Maſter W. ſome time of the Order of Canons 
of the ſame Church, after the Death of the aforeſaid M. and R. unjuſtly deforced 
the aforeſaid S. (of the ſaid Meſſuage aforeſaid with the Appurtenances) to whom 
the ſame Meſſuage with the Appurtenances ought to revert, becauſe both M. and 
R. died without Heirs of their Bodies lawfully vegotten, as it is ſaid, to the great 
 Expence, &c. of bim the ſaid S. Sc. 

And it appeareth by the ſubſequent Writ, that when a Man doth make a 
Deviſe of his Lands in London, and alſo of his Goods, and makes Executors, 
Se. then the firſt Executors ſhall prove the fame before the Ordinary; and 
then after they fhall bring the ſame before the Mayor into London, &c. and it 
ſhall be there inrolled, and then upon that Inrolment the Mayor, upon the 
Writ of Ex gravi Querela ſued for the Lands, ſhall do Execution, and ſuch 
Proceſs as upon a Fine of Lands, Sc. and the Writ is ſuch : 

The King to the Mayor and Sheriffs of London, greeting: Whereas, as ve 
have received Information, according to the Cuſtom in the ſame City hitherto ob- 
trained and approved, Teſtaments in which lay Tenements in the ſaid City are de- 
_ wiſed (Proof being firſt made of the ſame Teftaments before the Ordinary fer the 
Goods and Chattels deviſed in the ſame) ought to be approved and inrolled before you 
in our Huſting of London, for the making Execution of the Tenements /o deviſed. 
And now pl the Relation of R. Couſin of I. of P. lately Citizen of London, 
toe have received Information, that although the aforeſaid I. hath deviſed one SH 
aud two Sollers with the Appurtenances in the Pariſh of Saint Michael, London, 
zn the ſame City, in his Teſtament in his laſt Will to the aforeſaid R. to have and 
720 hold to him and his Heirs for ever; and the ſame Mill, as the Cuſtom is, is 
proved before the Ordinary, yet E. who was the Wife of I. of P. and A. Executos 
of the Teſtament of the ſame I. detain that Will in their Power, not ſuffering it 
jo be inrolled in the Huſting eforeſaid, as before is ſaid, in manifeſt Danger of tho 
Diheriſon of him tre ſaid R. and contrary to the Cuſtom aforeſuid; Mie being un- 
willing that the ſaid R. ſhould be injured in this Behalf, command you, that ba- 

ding Pall ed before you the aforeſaid Executor, and having heard the Reaſons as well 
of the aforeſaid R. as of the ſaid Executor, you Further do in the Premijſes that 
which of Right and according to the Cuſtom of the City aforeſaid ought tc be done, 
and hath hitherto in the like Caſe been there accuſtomed to be dent. 

And. 


A Mrit of Ex gravi Querela. 


And by that Writ it appeareth, that if a Man have Lands deviſed unte 
bim in London by Will, he ſhall have a Writ unto the Mayor, to compel the 
Executors fo bring in the fame to be proved before them in London, and in- 
rolled in the Huſtings. 5 

And if a Man have Lands deviſed unto him in Oxford, the Cuſtom is, that A 
the Teſtament ſhall be proved there before the Ordinary, and afterwards it 
ſhall be proved before the Mayor of Oxford, &c. And if the Mayor will not 
prove the Will, then he to whom the Deviſe is made, and alſo the Executors, 
who took any Advantage of Adminiſtration by that Will, ſhall have a Writ 
out of the Chancery directed unto the Mayor and Bailiffs, commanding them 
to prove the Will, and thereupon they ſhall have an Alias and a Pluries, vel 
Cauſam nobis ſignifices, &c. and afterwards an Attachment againſt them, if need 

be, returnable in the King's Bench or Common Pleas. | 
Polt. B. And by the ſame Reaſon he ſhall have the like Writ againſt the Mayor of 
London to prove ſuch Will, and to inrol the ſame, and upon that an Alias and 
Pluries againſt the Mayor of London, and Attachment, if need be. 

And by the ſame Reaſon it ſeemeth reaſonable, that a Man ſhall have a 
Writ directed to the Ordinary to prove the Will of any Man, Sc. and the 
Form of the Writ is ſuch: . 1 

The King to the Mayor and Bailiffs of the City of Oxford, greeting : We have 
received the Complaint of T. and M. his Wife containing, that whereas according 
to the Cuſtom uſed and hitherto approved in the City aforeſaid, the Wills of 
Burgeſſes of the City aforeſaid there deceaſing, of Tenements and Poſſeſſions, (if 
they be there deviſed) cught to be proved firſtly before the Ordinary, and ſe- 
condly before you in the Court of the City aforeſaid, and in Times paſt have been 
#j-d fo to bez and the Executors of the Teſtament of N. with the aforeſaid T. and 
M. after the Will of the ſaid N. was proved before the Ordinary of the City afore- 
ſaid, (as the Cuſtom is) have oftentimes brought it before you to be again proved 
according to the Cuſtom aforeſaid, by reaſon of certain Tenements in the Suburbs 
of the ſame City which the aforeſaid N. in his laſt Will hath deviſed to the ſame 
M. as in the ſaid Teſtament it is more fully contained; nevertheleſs you have hi- 
therto refuſed and yet unjuſtly refuſe to receive that Proof, by which neither the 
Executors afereſaid, nor the ſaid T. and M. can obtain Adminiſtration upon the 
Tenements aforeſaid, or other Tenements deviſed by the aforeſaid N. in Delay of the 
Execution of the Teſtament aforeſaid, and againſt the Will of the aforeſaid N. 
and alſo to the great Damage and Grievance of them ihe ſaid T. and M. and the 

| Executors aforeſaid : We being unwilling that the ſaid 1. and M. and the Execu- 
tors aforeſaid ſhould be injured in this Behalf, command you, as we have heretofore 
commanded you, (if it is ſo) that then you cauſe to be done to the aforeſaid Execu- 
tors and T. and M. full and ſpeedy Juſtice in this Behalf, as of Right and ac- 
cording to the Cuſtom aforeſaid ought to be done in the like Caſe, ſo that repeated 

| Complaint thereof may not come to us, or ſignify to us Cauſe why our Commands, 
&c. Witneſs, &c. 

And it is reaſonable that it be ſo done in every other City, where Lands be B 
deviſeable by Will, and are deviſed by Will, that the Executors and the De- 

viſee ſhall have ſuch Actions againſt the Ordinary, and alio againſt the Bailiffs 
of the Town and Boroughs, to prove ſuch Wills. 


0, | And 
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3 in Place of a Formedon in the Deſcender in Tenements deviſed, is ſuch 
it: 
And A. ſome time Citizen of, &c. deviſed to M. his Daughter, a certain Meſ- 
fuage, &c. to have the ſame to her and the Heirs of her Body iſſuing, T. entered 
pe 25 ye 3 by Death of the aforeſaid M. and of W. the Son and 
Heir of the ſame M. and hath unjuſtly deforced L. th 4 Hei l 
„ | Just * fi e Brother and Heir of the 
: And it ſeemeth, that when the Tail is once excepted before of the Deviſe 
in the Tenant in Tail, or in the Tenant for Term of Life, that then he (a) 
in the Remainder, or Heir of Tenant in Tail, have a Formedon in the De- 
ſcender by the Courſe of the Common Law, after the Statute of Weſtm. 2. ac- 
cording to the common Form upon a Gift made in Tail by Deed. 
C And there is another Form of Writ in the Regiſter in Nature of a Forme- 
don in the Deſcender. 1 
A And if a Man in London devife Land unto a Woman for Term of her Life, [ 201. J 
and afterwards to her Executors to ſell, and to convert the Money to her own | 
Uſe, by the Cuſtom of London that Teſtament ought to be proved before 
the Ordinary, and afterwards before the Mayor, Cc. and to be inrolled, Ec. 
If the Teſtament be proved before the Ordinary, and afterwards one Executor 
doth detain the ſame, and will not prove it before the Mayor, Sc. the other 
Executor ſhall have a ſpecial Writ directed unto the Mayor and Sheriffs of 
London, commanding them to call the Executors before them, and to tee the 
Teſtament, Sc. and to do Right according to the Cuſtom of the City, and 
according to the Law, Sc. which Writ appeareth in the Regiſter. 
And if a Man doth deviſe Lands to his Wife for the Term of her Life, 2 & 3 Ma. 
upon Condition that if ſhe marry, that the Lands ſhall remain unto his Son Pyer. 
in Tail; and for Default of ſuch Iſſue, the Remainder to the right Heirs of '* . 
the Donor in Fee: Now if the Wife taketh a Huſband who occupieth the Vide Perkins 
Lands, and he in the Remainder dieth without Heir of his Body; the right 164. That he 
Heir of the Donor ſhall have a ſpecial Writ of Ex gravi Querela directed unto 1 
the Mayor and Sheriffs of London, reciting that ſpecial Deviſe and the Matter take heneft of 
as it is, commanding them to call the Parties, and to hear them, and to do the Condition 
Right, c. And by that it appeareth, that he in the Remainder ſhall have by way of 
Advantage of the Condition, if it be broken; but the ſame ſhall be by way Entry. 
of Action, and not by Entry, for the Condition not performed, which Writ 
appeareth in the Regiſter (2). | e 


(a) See 34 £4. 3. For medon 65. For a For- ) Sce 43 Ed. 3. For medon 68. 4 Ed 6. 27. 
medon in Remainder does not lie without aug 30 4/7. 47. A. 17. 8 H. 8. 32. 41nfl. 214.6: 
ing Eſplees in the particular Tenant. Dyer 140. 6. Litt. 164. | 
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Hrit of Entre ad Terminum qui præteriit. 


Writ of Entre ad Terminum qui preteriit lieth, where a Man leaſeth Lands D 
or Tenements for Term of Life or Years, and afterwards the (2) Term 
expireth, and he to whom the Leaſe was made, or a Stranger, entereth upon 
the Lands, and occupieth the ſame, and deforceth the Leſſor, the Leſſor or 
his Heirs ſhall have the Writ. 
21 Ed. 3. And that Writ lieth in the Per, cui and Poſt: For if the Leſſee hold over E. 
Brief 308. his Term, and afterwards maketh a Feofiment, the Leſſor or his Heirs may 
One brought have that Writ againſt the Feoffee in the Per; and if the Feoffor maketh a 
1 Feoffment over, he may have it againſt the ſecond Feoffee in the Per and Cui, 
' Trefaile, and againſt the third Feoffee in the P; and the Form of the Writ is ſuch: 
5 The King to the Sheriff, &c. Command A. that he render io B. one Water Gulf, 
&c. into which the ſame A. hath not Entry but by C. to whom the aforeſaid B. 
demiſed it for a Term which is paſt, &c. and unleſs be will do it, &c. and the 
aforeſaid B. ſhall make you ſecure, &c. 

And in the Poſt the Writ is, And into which the Sita A. hath not Entry but 
after the Demiſe which the ſame B. thereof made to D. for a Term which is paſt, 
and which after that Term ought to revert to the aforeſaid B. as he ſaith, 7 
zwhereof he complains that the aforeſaid A. unjuſtly deforceth him, &c. and un- 
leſs, &c. 

gh by theſe Words, Unde queritur, in any Writ of Eatry i in the Per and 
Cui, but only in a Writ of Entry in the Pop. 

But if a Man will bring a Writ of Entry ad Terminum qui preteriit of his F 
Father, Mother or other Anceſtor then there behoveth to be in the Writ the 
Words, Which he claims to be his Right and Inheritance and the Form of the 
Writ is ſuch: 

The King to the Sheriff, &c. Command A. that, &c. he render to B. one Meſ- 
ſuage with the Appurtenances in N. which be claims to be his Right and Inheri- 
tance, and into which the ſame A. hath not Entry but by D. the Father (er Mo- 

her or other Anceſtor) of the aforeſaid B. whoſe Heir he is, who demiſed it to him 
for a Term which is paſt, as he ſays, and unleſs he will do it, &c. 

And in the Per and Cui, thus: Which he claims, &c. and into which, &c. 
but by C. to whom D. (b) the Father (or other Anceſtors) of the aforeſaid B. whoſe 
[Heir be is, demiſed it for a Term which is paſt, &c. And in the Poſt thus: But 
after the Demiſe which R. and the fureſu B. Sc. whoſe Heir they are, &c. or 
thus, which C. Father of the aforeſaid B. and Grandfather of the aforeſaid S. 
whoſe Heirs they are, thereof made to H. fer that Term which is paſt, and which 
ofter that Term cught to revert to the aforeſaid, &c. as they ſay, and whereof 
they compl: in that the aforeſaid A. unjuſtly deforceth them, &c. unleſs, &c. 

Ard in ever y Writ of Entry which a Man demandeth of the Poſſeſſion of 
1113 Anceſtor, he ought to have theſe Words in the Writ, Mpich he claims to 


(a) Viz. By Eflux of Time or Surrender. (b) Conſanguineus; and it appeared by tke 
Dyer 178. Count that he was Great Grandfather, 21 EA. 
| 3+ 52+ 


be 
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-be his Right and Inheritance, &c. but of his own Poſſeſſion he ſhall not have 
thoſe Words in the Writ, but only in a Cui in vita brought by a Woman of 
her Inheritance aliened by her Huſband, for there ſhe ſhail have in her Writ 
"theſe Words, Which he claims to be his Right and Inheritance, &c. but the ſame 
is where the Woman claimeth an Eſtate in Fee-ſimple by the Writ ; for if ſhe 
claim but an Eſtate in Tail, or a Freehold by her Cui in vita, then the Writ 
of Cui in vita ſhall make a ſpecial Mention of that Eſtate, Sc. 
lf a Man leaſe a Manor for Life or Years, unto which an Advowſon is ap- 
pendant, and afterwards the Leſſee doth make a Feoffment of the Manor in 
Fee, and taketh back an Eſtate of the Manor, except the Advowſon, to him 
for Life; if the Leſſor bring the Writ of Entry Ad Terminum qui præteriit of 
the Manor againſt the Leſſee, and doth not make Exception of the Advow- 
ſon, the Writ ſhall abate for Nen-tenure of the Advowſon upon the Matter 
| ſhewed, as appeareth by the Regiſter. 3 5 
Hd The Aunt and the Niece ſhall join in this Writ of Ad Terminum qui prete- 
riit, as appeareth by a Writ before mentioned. + | 
And if a Man maketh a Feoffment in Fee upon Condition, that if he pay zz Aff. 11. 
a certain Sum of Money at a certain Day to the Feoffee or his Heirs, that Vide Theol- 
then he ſhall have the Land again, and that he may enter, if he pay the Mo- wall 131, 
ney at the Day, and afterwards the Feoffee will not ſuffer him for to enter: 137 *2* 
The Feoffor ſhall have the Writ of Ad Terminum qui preteriit, becauſe that Entre 6 
when he payeth the Money, the other hath no Term in Effect; and if he V.14H.8. 10, 
ſhould not have this Writ, he could not have any Remedy but to enter, Sc. Brook. 
and thereupon to have an Aſſiſe. 5H 885 
And M. 5 Ed. 3. it was adjudged that the Plaintiff ſhould recover in ſuch [L 202. ] 
Action upon ſuch Matter pleaded and ſhewed ; but I do not perceive how the 
ſame could be maintained by Reaſon, becauſe the Fee-ſimple is not properly 
ſaid a Term; for then the Lord by Eſcheat ſhould have a Writ of Ad Termi- 
num qui preteriit, if his Tenant dieth without Heir, where he cannot have a 
Writ of Eſcheat;; and in Ad Terminum qui preteriit the Leaſe alledged in the 
Count is traverſable. „ 1 „„ | 
A If the Huſband and Wife leaſe the Wife's Lands for Years, and the Huſ- V. 5oEd. 3. 17. 
band dieth, and the Termor holdeth over his Term, the Wife fhall have a 
Writ of Ad Terminum. qui præteriit, if ſhe will, &c. but ſhe ought for to count 
that ſhe and her Huſband leaſed the Land, Sc. Bp TE 
B And it appeareth in 8 Ed. 2. Itin. Canc. that the Grantee in Reverfion ſhall 
have a Writ of Ad Terminum qui preteriit againſt the Lefſee, or his Heir or 
Aſſignee, and yet there is no ſuch Writ in the Regiſter. = 


0 0.9: | Writ 


466 


, Dum fuit non Compos Mentis. 


Co B IE (e) Writ of Dum fuit non Compos Mentis, lieth where a Man, who C 
4 Co. Bever- | "HF ; ; ; | 
Jey's Caſe. A is not of /ane memorre, alieneth his Lands or Tenements in Fee-ſimple or 
1 [nfi. 247, in Fee-tail, for Lite or for Years, if he be afterwards deforced by his Alienee 
or Leſſee, then he himſelf ſhall have this Writ againſt his Alienee or Leſſee, 
notwithſtanding this own Alienation, or his own Leaſe; and the fame appear- 
eth by Writs in the Regiſter, which are of ſuch Form : 
The King to the Sheriff, &c. Command A. that be render to B. one Meſſuage 
and twenty Acres of Land with the Appurtenances, which the ſame B. demiſed to 
Him, while he was not Sound of his Mind, as he ſaith, and unleſs he will do it, 
&c. Or thus: Into which the ſame A. hath not Entry but by C. to whom the 
aforeſaid B. demiſed it, while he was not ſound of his Mind, &c. Or thus in the 
Poſt : Into which the ſame A. hath not Entry, but by the Demiſe which the 
aforeſaid B. while he was not ſound of his Mind, thereof made to D. and whereof 
he complains, &c. _ 3 3 
Litt. 97. con. And ſome have ſaid, that Writ lieth not by him who alieneth the Land, D 
29 H. 6. 42. becauſe he ſhall not diſable himſelf, nor contradict his own Deed ; but that 
AT d 10. ſeemeth to be little Reaſon, for this is an Infirmity which cometh by the Act 
a. of God; and it ſtandeth with Reaſon, that a Man ſhould ſhew how he was 
9 H. 6. 6. viſited by the Act of God with Infirmity, by which he loſt his Memory and 
Britton. Tit. Diſcretion for a Time; as if an Infant within the Age of twenty-one Years 
om A doth make a Feoffment in Fee, or a Leaſe for Years, he himſelf ſhall avoid 
tuit, Kc. 5, 9. his Feoffment or Leaſe, as well within Age as of full Age, although he ſhall 
N. Br. 126, not have a Dum fuit infra ælatem within Age, becauſe the Writ doth ſuppoſe 
3H.7.1. him to be of full Age; but an Infant of the Age of fourteen Years hath Diſ- 
cretion, 2s hath been adjudged, at ſuch Age; and if he at ſuch Age commit 
Felony, he ſhall be hanged for the ſame, and yet his Feoffment, Leaſe or 
Grant, ſhall not bind him before the Age of twenty-one Years ; becauſe he 
hath not perfect Diſcretion or Knowledge what he ought to do, or what is 
to his Profit or Diſadvantage before ſuch Age; and therefore he ſhall alledge, 
that he was within Age at the Time of the Feoffment, Grant or Leaſe made 
by him; by which it appeareth, that he ſhall alledge, that he had not perfect 
Diſcretion at that Time, for that Nonage is an Infirmity of Nature, and 
Plow. Com. cometh by the Act of God; and a fortiori then he who is of non ſane me- 
19.2, - mire, ſhall alledge, that he was not of ſane memoire at the Time of his Feoff- 
21 H.7. 32. ment or Grant; for he who is of unſound Memory, hath not any Manner 
26 All 8 of Diſcretion; for if he kill a Man, it ſhall not be Felony, nor Murder, nor 
1 he ſhall not forfeit his Lands or Goods for the ſame, becauſe it appeareth 
4d. 3. 19 a. that he hath not Diſcretion ; for if he had Diſcretion he ſhould be hanged 
for the ſame, as an Infant who is of the Age of Diſcretion, who commiteth 


Murder or Felony, ſhall be hanged for the fame. 


(a) The Iſſue in Tail ſhall not have a Dum uit non Compos on the Alienation of his Anceſtor, 
but a Formedon. 18 Ed. 3. 31. 
And 


| LEE 
Writ of Dum fuit non Compos Mentis. 457 

And it appeareth in Britton, that in Debt upon a Bond, the Defendant 
ſaid, that he was not of Sanæ memorie at the Time of making the Bond, and 
holden that it was a good Plea. 

And if an Ideot doth releaſe all his Right by Deed, yet if it be afterwards Stanfo:4 
found by Office that he is an Ideot, the King ſhall ſeize the Land, and the Prog 34 
Releaſe ſhall not bind, Sc. Quod vide in Title Scire facias, P. 32 . 

the Abridgments. 

(a) But in the Book of Aſſiſes, Anno 35 Ed. 3. the Tenant in an Afiiſe 
pleaded the Releaſe of the Plaintiff, and the Plaintiff ſaid, that he was not then 
of ſane memoire, Sc. And there the Opinion of two Juſtices was, that he 
ſhould not have that Plea; but I do not much regard their Opinion for the 
Reaſons aforeſaid. 

And it appeareth in Henry 4. 8. That a Feoffment of an Ideot made by Bam non 
Letter of Attorney is void, and fo it ſeemeth to be of a Man of Non ſane Compos Alen 
mMemoire. : tis was brought 

(5) And if a Man of Non ſane memoire alieneth his Land in Fee and dieth, eras th qr 1 
his Heir ſhall have ſuch Writ as he may enter, as his Anceſtors might have and admits, 
entred, as well as if an Infant within Age had aliened his Lands, Sc. 18 Ed. 3 

And in 25 Ed. 3. in the Book of Aſſiſes, a Man of Non ſane memorie made Sci fac. 10. 
a Feoffment in Fee, and took back an Eſtate to himſelf for Life, and there it *? = Fa 6. 
was agreed and admitted, that the ſame was a Remitter, and (c) thereupon ? 7 8 5 
Iſſue was taken, that he was of perfect Memory, Sc. and that was found by e 
Verdict; which ſee in the Title of Feoffments in the Abridgments. 

B And the Writ for the Heir upon the Alienation of his Anceſtors ſhall be in 
ſuch Form: 

e King to the Sheriff, &c. Command A. that, &c. he render to B. twenty 
Acres of Land with the Appurtenances in N. which be claims to be bis Right and 
Inheritance, and into which the ſame A. hath not Entry but by C. or other An- 
ceſtor of the aforeſaid B. whoſe Heir he is, who demiſed them to him, while he 
the ſame C. was not ſound of his Mind, as he ſaith, &c. 

And thus in the Per and Cui: 

Which he claims, &c. and into which, &c. but by C. to whom D. the Grand- 

Father of the aforeſaid B. (or other Anceſtor of the aforeſaid B.) whoſe Heir he is 
demiſed them, while be the ſame D. was not ſound of bis Mind, &c. 

Or thus in the Poſt : | 
Which he claims, &c. and into which, &c. but after the Demiſe which C. the 
Great Grandfather (or other Anceſtor of the aforeſaid B.) whoſe Heir be is, 
ohile he the ſame C. Oc. thereof made, as he ſaith, and wheraof be genen 
C And 14 An. of the King was ſuch Writ granted: 

Command R. that, &c. he render to B. one Rent of three Loves of Bread, 
ſeven Flaggons of Ale, and ſeven Meſſes of Meat by the Week, with the Appur- 
tenances in C. and which he the ſame B. demiſed to him, while be was not ſound 
of his Mind, as he ſaith, and uniej5, & c. And the Proceſs is Grand Cape ahd 
Petit Cape, as in other Precipes quod reddat. 


(a) F. Scire fact z 106. 18 Ed. 3. itid. 10, (e) But v,: The Iſſue found that he was re- 

(b) 7 H. 4. 5. So that the Land ſhall eſcheat mitted. 25 J. 4. See 17 £4. 3. 7. or -o 
notwithſtanding the Feoffment. 4 Co. Beverleys See Bro. Feoffment de Terr 26. F Ronitter 23. 
Caſe. It is not admitted to be a Remitter. 


O O0 O 2 Jiu: 


Writ of Intruſion. 


HE Writ of Intruſion lieth, where Tenant for Life, or in Dower, or by E 
the Curteſy, (a) dieth ſeiſed of ſuch Eſtate for Life, and after their Death 
a Stranger doth intrude upon the Land, he in the Reverſion ſhall have that 
Writ againſt the Intruder, and the Writ ſhall be ſuch: 
The King to the Sheriff, &c. Command A. that juſtly, &c. he render to B. one E 
Plougbland with the Appurtenances in N. which he clas to be his Right and In- 
heritance, and into which the ſame A. hath not Entry (5) but by the Intruſion 
which he made into it after the Death of C. who was the Wife of D. who held it 
in Dower of the Gift of the aforeſaid D. ſometime her Huſband, the Father or 
Brother of the aforeſaid B. whoſe Heir he is, as he ſaith, and unleſs, CCC. 
And in the Per thus: 
And into which the ſame A. hath not Entry but by C. who demiſed it after the 
Death of D. who was the Wife of E. who held it in Dower, of the Gift of the 
aforeſaid E. ſometime her Huſband. 
And in the Per and Cui thus: 


And into which the ſame A. bath not Entry but by C. to whom D. demiſed it, 
who intruded himſelf into it after the Death of, &c. 
And in the Poſt the Writ is thus: 


Into which the ſame A. hath not Entry but by the Intruſion which C. made 
into it after the Death of D. who was ihe Wife of E. who held it in Dower 
of the Gift of the aforeſaid E. fometime her Huſband, Brother of the aforeſaid. B. 
whoſe Heir he is, and which after the Death of the aforeſaid D. ought to revert 
to the aforeſaid B. as he ſaith, and whereof he complains, &c. and unleſs, &c. 

And fo that Word, & unde queritur was put in every Writ of Entry | in the 
Poſt. 

And if a Woman recover Dower againſt him in the Reverſion, or againſt G. 
his Heir, and afterwards ſhe died ſeiſed of that Eſtate, and a Stranger doth 
intrude into the Land, then he in the Reverſion ſhall have a Writ of Incrufion. 
And in the Writ mention ſhalt be made of the Recovery thus, And into which 
the ſame A. hath not Entry but by. the Intruſion which he made into it, after the 
Death of C. who was the Wife of D. who recovered it in our Court, before our 
Juſtices at W. by our Writ, by the Confideration of the ſame Gourt, as her Dower 
which fell to her of the Freehold, which was of the aforeſaid D. ſometime ber 
Huſband-in the ſame Town, againſt the aforeſaid B. or thus: againſt W. the Fa- 
vat or other Anceſtor of the aforeſaid B. whoſe Heir he is, as he ſaith, and un- 
eſs, &C. 
ho fo. ſhe ſnall have another Writ of another Form, where ſhe recovereth 
her Dower againſt the Heir of her Huſband, and after the Heir granteth. the 


(a) And therefore ſee 24 Ed. 3. 74. It is a good Life of the Leaſe of the Demandant, at the 
Plea to ſay that he was ſeiſed, and gave to him Time of his Death. 
whom he ſuppoſes Tenant for Life, and to the (5) And not in * ſe intriſit. 6 Ed. 2. 
Heirs of his Body, and for that he died without Brief 808. 
Heir, he entred abfue hoc, that be held. for 


Reverſion 


Writ of Intruſion. 


Reverſion unto the ſaid B. and then the Tenant in Dower dieth ſeiſed, and a 
Stranger abateth, the ſaid B. ſhall have a Writ of Intruſion againſt the Stran- 
ger, and the Writ ſhall rehearſe the whole ſpecial Matter, which Writ appear- 
eth in the Regiſter. 

H And the Aunt and the Niece ſhall join in a Writ of Intruſion, and if the 
Heir doth aſſign Dower unto his Mother, and then commits Felony, for which 
the Lord claimeth the Reverſion, and granteth the ſame to one in Fee, to 
whom the Tenant attorneth, and afterwards the Grantee of the Reverſion hath 
Iſſue two Daughters, and dieth, and one of them hath Iflue and dieth : Now 
the Aunt and the Niece ſhall join in that Writ, Sc. and the Writ ſhall be ſuch: 


The King to the Sheriff, &c. Command A. that juſtly, &c. he render to B. and 


M. Her Siſter, and to P. and F. his Brother, one Meſſuage, & c. into which the 
fame A. hath not Entry but after the Intruſion which H. made into it, after the 
Death of I. who was the Wife of W. who held it in Dower (of, &c. ſometime her 
Huſband) of N. Father of the aforeſaid B. and M. and Grandfather of the afore- 
ſaid P. and F. whoſe Heir they are, of the Aſſignment of T. Chief Lord of the 
Tee, of whom the aforeſaid I. held it in Dower, by reaſon of Felony committed by 
W. of S. Son and Heir of the aforeſaid W. as it is ſaid. And which after the 
Death of the aforeſaid I. ought to revert to the aforeſaid B. M. P. and F. by 
Form of the Aſſignment aforeſaid, as they ſay, and whereof they complain, &c. 
A And if a Man intrude after the Death of Tenant by the Curteſy, the Writ 
of Intruſion ſhall be ſuch: 


Command A. that, &c. he render to B. Sc. ahh he claims, &c. and 8 
which the ſame A. hath not Entry but by the Intruſion which he made into it, 


after the Death of D. who held it by the Law of England after the Death of 
C. ſometime his Wife, the Mother or "tone of the aforeſaid B. whoſe Heir be is, 
&. as he ſaith. 
And in the Per thus: 
But by C. who demiſed it to him, who intruded himſelf into it, &c. 
And in the Per and Cui thus: 
But by C. to whom D. demiſed it, who intraded himſelf into it. 
And in the Poſt thus: 

But after the Intruſion which W. made into it after the Death of C. who held 
it by the Law of England after the Death of D. ſome time his Wife, Mother 
of the aforeſaid B. whoſe Heir he is, &c. and which after the Death of the 
aforeſaid C. ought to revert to the aforeſaid B. as he ſaith, and whereof be 
complains, &c. and unleſs, &c. 


B And if a Man doth intrude after the Death of Tenant for Life then he! in 


the Reverſion ſhall have ſuch Writ of Intruſion. . 


-.TÞe King to the Sheriff, &c. Command A. that juſtly, &c. (a) he render to 
B. c. into which the ſame A. hath not Entry but by the Intruſion which be 
made into it after the Death of C. to whom the aforeſaid B. or to whom D. the 
Father (or other Atceſtor) of the ſaid B. whoſe Heir he is, demiſed it for. the 


Life of him the ſaid C. as he ſaith, and unleſs, &c. 
And in the Per thus: 


(a) But if the Writ be founded on the Leaſe &: bereditatemſuam. 10 H. 5 9, Let if it be 
And. 


of the Anceſtor, it ſhall be quad clamat e Fus omitted, it is amendable. 
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47⁰ Writ of Cui ante Divortium. 


And into which the ſame A. Cc. but by C. who demi ſed it to him who intruded 

himſelf into it after the Death of W. to whom the aforeſaid B. or R. Father (or 

other Anceſtor) of the aforeſaid B. whoſe Heir he is, demiſed it for the ay of 
him the ſaid W. &c. 

And in the Per and Cui thus: 

Into which, &c. but by C. to whom D. 2 it, who intruded himſelf 
into it, &c. 

And in the Poſt thus: 

But after the Intruſion which D. made into it after the Death of I. to whom 
B. the Father (or other Anceſtor) of the aforeſaid B. whoſe Heir he is, demiſed it 
for the Life of him the ſaid I. and which, after the Death of him the ſaid J. 
ought to revert to the aforeſaid B. as be ſaith, and whereof he complains, 8&c. 

And in the Regiſter there are other Forms of Writs, where the Reverſion 
of the Tenant is granted by Fine or otherwiſe, which ſhall be ex affignatione. 
And the Heir in Tail ſhall not have a Writ of Intruſion; if a Man do in- D 
trude after the Death of Tenant in Dower, or of Tenant by the Curteſy, or 
after the Death of Tenant for Life, he in the Reverſion in Tail ſhall not have 
a Writ of Intruſion, but he ſhall be put to his Writ of Formedon; for that 
Writ lieth for him who hath the Reverſion in Fee-ſimple, or for Term of 
Life, and not for him who hath the Reverſion in Tail or for Term of Years ; 
for it lieth not but for him who hath a Freehold, after the Death of Tenant | 
for Term of Life, or of Tenant in Dower, &c. 

And he in the Remainder ſhall have a Writ of Intruſion, if a Man do in- 
trude after the Death of Tenant for Life; and ſo the Aſſignee of the Remain- 
der ſhall have ſuch Writ: 

If Lands be given to two, and to the Heirs of one of them, and he who E 
hath the Fee dieth, and then the Tenant for Life dieth, the Heir of him in 
Remainder ſhall have ſuch Writ. | | 

Into which, &c. but by the Intruſion which he made into it, after the Death of 
C. who was the Wife of D. who held it for her Life, of the Demiſe which R. 
thereof made to her the ſame C. and the aforeſaid D. ſometime her Huſband, and 
zo the Heirs of him the ſaid D. Father of the aforeſaid B. whoſe Heir he is, &c. 
as he ſaith, and unleſs, &c, And the Proceſs in that Writ is Summons, Grand 
Cape and Petit Cape. 


Writ of Cui ante Divortium. 


HE Writ of Cui ante Divortium lieth, where the Huſband alieneth the F 
Wite's Land which ſhe had in Fee-ſimple, or in Tail, or for Life, unto 
a Stranger in Fee-fimple, in Fee-tail, or for Life; and afterwards the Huſband 
and Wite are divorced, then the Wife ſhall have that Writ againſt the Alience ; 
and the Form of the Writ ſhall be ſuch: _ 
The King to the Sheriff, &c. Command A. that juſtly, &c. be rerder to B who G 
od the Wife of D. one Meſſuage with the Appurtenances in N. which ſhe claims 
79 be her Kight and Inheritance, and into which, &c. but by the afcreſaid D. 
ſometime the Husband of her the ſaid B. who demiſed it to him, «whom ſve could 
aut oppoſe befcre the Divorce bel ween them ſolemnized. 


And 


4 
*r 


Writ of Cauſa Matrimonii prælocuti. 
11 And that Writ lieth in the Per, Cui and Poſt, as doth the other Writ of 


Cui in vita. 

And if the Huſband do alien unto an Abbot in Fee, and afterwards the 
Hufband dieth, the Wife ſhall have a Writ of Cui ante Divortinm, in the Poſt, 
againſt the Succeſſor of the Abbot; and the Form of the Writ ſhall be thus: 

K Into which the ſame Abbot hath not Entry, but after the Demiſe which the 
aforeſaid D. ſometime the Husband of her the ſaid B. (whom ſhe could not oppoſe 
before the Divorce, &c.) thereof made to L. ſometime Abbot of B. as ſhe ſaith, 
and whereof ſhe complains, &c. 

And the Heir ſhall have a Sur cui ante Divortium, where the Wife dieth 
before the Action brought, as well as he ſhall have a Sur cui in vita: But of an 
Eſtate-tail, the Heir ſhall not have a Sur cui in vita ante Divortium, but ſhall 
be put to his Formedon in the Deſcender. 

IJ. And the Aunt and the Niece ſhall join in that Writ, as they ſhall do in a 

M Sur cui in vita; and the Proceſs is Summons, Grand Cape and Petit Cape. 


Writ of Cauſa Matrimonii prælocuti. 


a PHE Writ of Cauſa Matrimonii prelocuti lieth, where a Woman giveth 
Lands unto a (a) Man in Fee-ſimple, unto the Intent that he ſhall 
marry her, and afterwards he will not marry within convenient Time, when 
he is required by the Woman. Then the Woman ſhall have that Writ z and 
the Form of the Writ is ſuch: 
B The King to the Sheriff, &c. Command A. that juſtly, & c. he render 10 B. one 
Meſſuage, which the ſame B. demi ſed to him, becauſe of a Marriage, before 
treated of, between them, wherefore he ought to have married her, aud hath not 
yet married ber, as ſhe ſaith, &C. 
And in the Per and Cui thus: | 
Into which, &c. but by C. to whom the aforeſaid B. demiſed it, becauſe of a 
Marriage, &c. and hath not married her, as ſhe ſaith, and whereof ſhe com. 
Piains, &c. 
C And it ſeemeth, That that Writ lieth for the Wain: where ſhe aivech 
Lands to a Man for Term of his Life, for the Intent to marry her, as well as 
where ſhe giveth it in (5) Fee-fimple. But if ſhe giveth it to a Man in Tail 


L 203. 


to marry her, Sc. although he will not marry her, it ſeemeth ſhe ſhall not C. 2 Part 74+ 


have that Writ againſt him, by that Means to avoid and defeat the Eſtate- 


tail; for that ſhall be contrary to the Statute of Donis conditionalibus. And. 


a Man upon a Condition in Law ſhall not make void the Statute. For the 
Statute makes a Law certain by expreſs Words of Gift in Tail. And then it 


is not Reaſon, that it ſhould be aneanted by Intendment, or by a Thing 


(2) But he ſhall never have an Averment (s) If it be not by Writing. Dyer 312. See 


againſt a Deed without Plea. 14 Ed. 3. but ad- 14 H. 8. 8. & infra K. 
| judged contra on a Writ of Error. 12 Ed. 1. 


Feoffment 114. Vide infra L. 
averrable, 


472 


3 & 4 Ma. 
Dyer 1.46. 


But if he ex- 


Writ of Cauſa Matrimonii prælocuti. 


averrable, which is not expreſſed, and ſhall be taken contrary to the Statute. 


And the Heir ſhall have that Writ as well as the Woman herſelf; and the 
W rit ſhall be, es 


Command A. Ec. that he render to B. Sc. which ſhe claims, and into which 


preſs an Entry he hath not Entry but by C. (the Mother of the aforeſaid B. whoſe Heir ſhe is) 
if he marry, who demiſed it to him, by reaſon of a Marriage, &c. and he hath not married 


then he may 
alien, but till 
Alienation he 
is ſeiſed jure 
uxoris. 

5 Ed. 2. Br. 
Cond, 204. 


5 Ed. 2. 24. 
6 H. 4. 1. 

8 Ed. 2. 
Entry 78. 

17 All. pl. 20. 
N. Br. 135. 
. 


14 H. 8. 19. 
Brudnell. 
2 
It is a good 
Condition. 

30 Aſſ. 17. 
Condit. 17. 
& Br. Condit. 
119. 

8 Ed. 2. En- 
try 78. ac. of 
a Condition 
expreſled. 
Note 3 & 4 
Ma. Dy. 146. 


one cannot 


aver a Conſt- 


deration 
againſt a Con- 
ſideration ex- 
preſſed by 
Deed. Vide 
14 Eliz. Dyer 
211, 212. 


her, &c. and unleſs, &c. 

And it may be in the Per, Cui and Paſt, as the Caſe is. E 

And alſo the Aunt and the Niece may join in the Writ. 

(a) And if a Man do give Lands unto a Woman unto the Intent to marry E 
him, although that the Woman will not marry him, Sc. he ſhall not have a 
Writ Cauſa Matrimonii prælocuti in that Caſe, and alſo that the Woman do 
after marry him; yet the Woman ſhall hold the Land to her and her Heirs, 
Sc. and if the Huſband do afterwards alien them, ſhe ſhall have a Cui in vita 
tor thoſe Lands (b). 

If a Woman do enfeoff a Stranger by Deed of Land in Fee, to the Intent G 
to enfeoff her, and one who will be her Huſband ; if the Marriage doth not 
take Effect, ſhe ſhall have the Writ of Cauſa Matrimonii prælocuti againſt the 
Stranger, notwithſtanding that the Deed of Feoffment be abſolute; quod vide 
in Title Aſiſe, 34 Ed. 3. lib. Miſe. © 

A Woman did enfeoff a Man upon Condition that he ſhould take her to H 
Wife, and he had a Wife at the Time of the Feoffment, and afterward the 
Woman for not performing of the Condition, entred again into the Land, 
upon the ſecond Feoffee, and her Entry was adjudged lawful, and the Con- 
dition, is good. Anno 40 Ed. 3. lib. AJ. 40 A. pl. 13. 8 Ed. 2. Entry 78. 
24 H. 8. Feoffments 40. 

And the Huſband and Wife may ſue that Writ of Cauſa Matrimonii pre- 1 
locuti againſt another who ought to have married her. 

And if a Woman maketh a Feoffment in Fee by Deed, reſerving Rent, K 
then ſhe ſhall not have that Writ of Cauſa Matrimonii prælocuti for the Rent 
reſerved, 'becauſe it is proved that the Reſervation was the Cauſe of the Feoft- 
ment; but if ſhe hath a Deed to ſhew and prove that the Feoffment was 
to the Intent that he ſhould marry her, then ſhe ſhall maintain her Action 
notwithſtanding the Reſervation made of the Rent. Dyer 146, 312. 

And a Woman may ſue Cauſa Matrimonii prælocuti without any Writing L 
ſhewed to prove the ſame, where ſhe maketh a Feoffment without Deed to 
a Man in Fee, to the Intent to marry her, Fc. and the Proceſs is Summons, 
Grand Cape and Petit Cape, &c. 14 H. 8. 30. 12 Ed. 1. Feoffments 114. Ant. 
A. N Br. 135-008: 


- (a) Dyer 147. (6) 6 Ed. 2. Cui in vita. 24 H. 6. 1. 6 H. 4. 1. 5.E4. 2. Cui in vita 24. 
[BY Iz. | 


. 8 Writ 


Writ of Entry in Caſu proviſo. 


M 18 Writ of Entry in Caſu proviſo is given by the Statute of Glouceſter, 
cap. 7. and that Writ lieth where Tenant in Dower doth alien in Fee, 


for Life or in Tail, the Land which ſhe holdeth in Dower; he who hath the 
Reverſion in Fee, or in Tail, or for Life, ſhall maintain that Writ againſt the 
Alienee; and againſt him who is the Tenant of the Freehold, of the Land 
during the Life "of the Tenant in Dower, Sc. And the Writ may be made 
in the Per, Cui and Poſt; and the Writ ſhall be ſuch: 


The King to the Sheriff, &c. Command A. that, &c. he render to B. Sc. which . 
he claims, & c. and into which the ſaid A. Sc. but by C. who was the Wife of 


D. who demiſed it to him, wwho held it in Dower of the Gift of the aforeſaid D. 


ſome lime her Husband, the Father (or other Anceſtor) of the aforeſaid B. whoſe 


Heir he is, and which after the Demiſe made by her the ſaid C. to the aforſaid A. 


againjt the Form of the Statute thereof provided at Glouceſter by the Common. 


Council of our Realm, vaght to revert in Fee to the aforeſais B. by the Form of 
.the ſame Statute, as he ſaith, and unleſs, &c. 
And in the Per, thus: 
_ Into cobich the. ſame A. bath not Entry but by C. ts whom D. who was the 
Wife of E. demiſed it, who held it in Dower, &c. and tobich after the Demiſe, &c. 
And in the Pot, thus: 
Command A. that, &c. he render to B. Sc. which he claims, &c. and into 
which, &c. but after the Demiſe which C. (who was the Wife of D. who held 


it in Dower of the Gift of the aforeſaid D. ſome time her Husband, Father of the 


aforeſaid B. whoſe Heir he is) thereof made to F. and which after the Demiſe mace 
by her the ſaid C. Sc. (as above, till) ought to-revert to the ſaid B. by the Fern 
of the ſame Statute, as he ſaith, and whereof be complains, &c. and unis, &. 


4 And if a Woman do recover her Dower againſt the Heir, and after ware 


© 


doth alien in Fee, the Heir ſhall have the Writ of Caſu 5 rodiſo; and in the 
Writ he ſhall mention the Recovery, as he ſhall do in a Writ of Entry 24 
communem Legem, upon an Alienation made by Tenant in Dower, Se. And 
although a Woman alien in Tail, or for Lite, yet the Writ is always of one 
Form. 

If a Man grant the Reverſion of Lands which are holden of his Inheritance 
in Dower to another, and the Tenant attorneth, and afterwards the Tenant in 
Dower doth alien in Fee, the Grantee of the Reverſion ſhall have ſuch W.: 
de Aſfſignatione. 

Command A. that, &c. he render to B. Cc. and into which, &c. but by C. who 

was the Wife of D. who beld it of the aforeſaid D. in Dower, of the Gift of the 


efardfaid D. ſome time her Husband, of the Aſſignment which . Son and Heir of 


the aforeſaid D. thereof made to the aforeſaid B. and which after the Demiſe, &c. 

And if the Heir grant the Reverſion in Fee, and the Tenant attorneth, and 
afterwards the Grantee granteth the ſame over, and the Tenant doth attorn ; 
and afterwards the Tenant in Dower doth alien the Fee, the third Grantee of 


the Reverſion ſhall have ſuch Writ de * proviſo. 
P p p The 


7 


4 
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The King to the Sheriff, &c. Command A. that, &c. he render to B. c. which 
he claims, &c. and into which, &c. but by, or, after the Demiſe, &c. (as the 
Caſe is) which C. who was the Wife of D. who held it in Dower (of the Gift of 
the aforeſaid D. ſome time her Husband) of the aforeſaid B. of the Aſſignment which 
E. of whom the aforeſaid C. held it in Dower of the Aſſignment of F. of whom the 
fame C. held it in Dower of the Aſſignment which G. Son and Heir of the aforeſaid 
D. thereof made to the aforeſaid F. thereof made to the aforeſaid W. and which 
after the Demiſe made by her the ſaid C. Sc. ought to revert, &c. | 
If the Writ be in the Per, and if the Writ be in the Pot, then the Writ C 
ſhall be, 5 3 

And which after the Demiſe by her the ſaid C. ought to revert by Form of the 
Statute, &c. 1 „ 8 
And the Aunt and the Niece may join in that Writ where the Tenant in D 

Dower doth alien in Fee, and they have the Reverſion by Deſcent from their 
Anceſtor, and the Proceſs is Summons, Grand Cape and Petit Cape, c. E 


Writ of Entry in conſimili Caſu. 


The Writ is HERE. is another Writ of the like Nature, which is called a Writ of F 
not maintain- Entry in conſimili Caſu; and that Writ lieth where Tenant by the Cur- 
able againſt teſy, or for Life, or for another's Life, doth alien in Fee, (a) or in Tail, or 
| TO 1 for Life; now he in the Reverſion, who hath an Eſtate therein for Life, or in 
Poſlibilicy of Fee-ſimple, or (+) in Tail, ſhall have that Writ during the Life of the Tenant 
Iſtue extint, for Life who aliened, and that Writ is not given by the Statute of Glouceſter, 
Old Tenure. which gave the Writ of in Caſu proviſo ; but it is formed and granted upon 
15 We. = SY the Statute of Weſtminſter 2. cap. 14. which wills, That as often as it ſhall hap- 
die gs. Sen pen in the Chancery, that in one Caſe a Writ is found, and in the like Caſe fall- 
14 Ed. 3. ing, wanting the ſame Remedy; now the Clerks of the Chancery ſhall agree in the 
Brief 283. making the Writ, and that appeareth H. 3 Ed. 2. 
= 1 * And if the Tenant by the Curteſy doth alien, he in the Reverſion ſhall have G 
„Ed » Fat ſuch Writ: N 
voy 1 Command A. that, &c. be render to B. one Meſſuage, &c. which he claims, &c. 
11 Ed. 2. and into which, &c. but by C. (who demifed it to him) who held it by the Law 
Entry 68. (of England after the Death of E. ſome time bis Wife, the Mother, Great Grand- 
mother or Grandmother of the aforeſaid B. whoſe Heir he is, and which after the 
Demiſe thereof made by him the ſaid C. to the aforeſaid A. in Fee, ought to revert 
to the aforeſaid B. by Form of the Statute provided in ſuch like Caſe, as he ſaith, 
and unleſs, &c. And in the Per and Cui, thus: Ard into which, &c. but by 
C. to whom D. demiſed it, who held it by the Law of England, c. And in the 
Poſt, thus: And into which, &c. but after the Demiſe which C. who held it by 
the Law of England, Sc. (as above) whoſe Heir be is, thereof made to F. and 
ieh after the Demiſe, &c. 


() But not if he be Tenant after Poſſibility, See a Writ againſt J. S. In quo non habet in- 
13 Ed. 3. Entre cong. 5 6. greſſum niſi poſt a Leaſe to him made, &c. 8 EA. 

(5) So for him who has a Fee-tail in Rever- 2. Brig 8 10. 
fion, 21 Ed. 3. 11. And 


Writ of Entry in confimili Caſu- 


'And if the Tenant for Life alien, then he in the Reverſion ſhall have a 


Writ in this Form: 


The King to the Sheriff, &c. Command A. that juſtly, &c. he render to B. one 
Meſſuage, &c. into which the ſame A. hath not Entry, but by C. to whom the 
afareſaid B. demiſed it, for the Life of him the ſaid C. and which after the De- 
miſe by him the ſaid C. to the aforeſaid A. thereof made in Fee, ought to revert 
to the aforeſaid B. by Form of the Statute, &c. ut ſupra. 
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And Note, That by that Writ it appeareth, that the Writ doth ſuppoſe, zg H. 6. 3. 


that the Tenant for Life doth alien in Fee; and although he grant but for 
Life, or in Tail, yet the Writ doth ſuppoſe that he alieneth in Fee, Sc. but 
that is not material: For if it be in Fee, or in Tail, or for Life, it is a For- 


feiture of his Eſtate. 


And ſo in the Caſe, in the Writ in Caſu proviſo, and in the Writ of Entre 
ad communem Legem, it ſuppoſeth the Alienation to be made in Fee, although 
it be but for Life, or in Tail, for that there is no other Form : And it may 
be made in the Per, Cui and Poſt, and that without Title made in the Writ, 
becauſe it is of a Leaſe made- by the Defendant himſelf to the Tenant that 


alieneth: But if the Father or other Anceſtor leaſe for Life, and dieth, and 


afterwards the Tenant. for Life alieneth in Fee, Sc. now the Heir who is in 
the Reverſion, ſhall have a Writ, which ſhall comprehend a Title in it ; and 
ſhall be ſuch: 

The King to the Sheriff, &c. Command A. that, &c. he render to B one Meſ- 
ſuage, &c. which be claims, &c. and into which, &c. but by C. and D. his Wife, 
40 whom I. the Father or Mother, (or other Anceſtor) of the aforeſaid B. whoſe 
Heir he is, demiſed it for the Lives of them the ſaid C. and D. ana which after 


the Demiſe, &c. 


the Freehold, notwithſtanding the Alienation made by her Flutband. And it 


And there the Writ doth ſuppoſe, that the Wife did demiſe it, Sc. and 
yet ſhe ſhall have a Cui in vita after the Death of her Huſband, to recover 


Tenant for Life grant his Eſtate unto another, and the Grantee alieneth in Fee, 


Sc. then the Writ ſhall be, 


Into which the ſame A. c. but by C. to whom D. who held it for his Lie 


of the Demiſe of the aforeſaid B. demiſed it for the ſame Term, and which after 


A 


ihe Demiſe, &c. „„ 

And if a Man leaſe Lands for Term of Life, and afterwards dicth, and 
his Heir grants the Reverſion to B. and the Tenant attorn, and afterwards the 
Leſſee for Life granteth his Eſtate over to one who alieneth to A. in Fee 
now B. ſhall have ſuch Writ: | 

Command A. that, &c. he render to B. Sc. into which, &c. but by C. (who 
demiſed it to him) who held it for the Life of D. of the aforeſaid B. of the Aj- 


fignment which I. Son and Heir of R. made thereof to the ſaid B. which ſaid R. 


demiſed it to the aforeſaid D. for the ſame Term, and which after the Demiſe, &c. 


[ 207. ] 


It H. leaſe Lands unto R. for Life, and afterwards granteth the Reverſion 12 Ed. 2% 
to B. in Fee, and R. attorn, and afterwards R. alieneth in Fee, B. ſhall have Fatty 9% | 


this Writ: 

The King to the Sheriff, &c. Command A. that, &c. he render to B. Sc. into 
which, &c. but by R. (who demiſed it to him) who held it for his Life of the 
aforeſaid B. of the Aſſignment which I. (who demiſed it to R. for the ſame Term) 
there, made to the aforeſaid A. and which after the Demiſe, &c. 

88 5 9 | And 


| | 


3 


4 Vit of Entry in conſimili Caſu- 


20 Ed. 2. And if Lands be given unto two, and the Heirs of one of them, and he B 

3 Brief 849. who hath the Fee dieth, and afterwards the Tenant for Life alieneth in Fee, 

I the Heir of him in the Remainder ſhall have this Writ : 

a Into which, &c. but by C (who demiſed it to him) who held it for his Life of 

\ 5 the Demiſe which H. thereof made to the ſaid C. and D. and the Heirs of him the 

faid D. Father of the ſaid B. whoſe Heir he is, and which after the Demiſe, &c. (a). 
And by that appeareth, that he in che Remainder ſhall have a Writ of in C 

conſimili Caſu, if Tenant for Life alien in Fee. 
Vide 3 Ed. 2. And if an Abbot or Prior leaſe Lands for Life, and alieneth, and the Prior. 
Entre 6. con. eth, the Succeſſor ſhall have this Writ: 


— by the Command A. that, &c. he render io B. one Meſſuage, &c. which he claims to 
Statute of be the Right of his Church of Saint Thomas the Martyr of K. and into which, 
Glouceſter. &c. but by C. to whom D. demiſed it, who held it for his Life of the Demiſe 
But dg +4 which S. ſome time Prior of K. Predeceſſor of the aforeſaid Prior, thereof made 
—_— es to the aforeſaid D. and which after the Demiſe, c. 
And if Tenant in Tail maketh a Leaſe for Life, and the Tenant for Life D 
alieneth in Fee, the Tenant ſhall have a Writ i» conſimili Caſu. And fo it 
29 Al. 62. ſeemeth, if Tenant in Tail do leaſe the Land unto another for the Life of the 
| A Leſſee, and dieth, and the Tenant for Life alieneth in Fee; the Heir in Tail 
» Ed. 3. 4c. may chuſe to have a Formedon, or to ſue the Writ of conſimili Caſu, living 
31 Ed. 1. the Tenant for Life. For the Tenant in the Action ſhall not have the Plea to 
Entry 64. abate the Writ, to ſay, that he hath Title to have a Formedon of the Land, 
E. I. 5 Sc. But if Tenant in Tail leafe Lands for the Term of his own Life, which 
m0 ee by met any Deſcent, and afterwards the Tenant for Life doth alien in Fee, and 
the Tenant in Tail dieth, his Heir ſhall not have a Writ of conſimili Caſu, but 
ſhall be put to his Formedon in that Caſe. For there he hath not Title to have 
any other Action by Colour of any Demiſe; but in the Caſe before he had Ti- 
tle by reafon of the Diſcontinuance made for Life, to claim by reaſon of the 
Right in Reverſion deſcended to him, ſo that he had Right by reaſon of the 
Reverſion in his Father reſerved upon the Leaſe, and alſo by reaſon of the 
Title of the Intail to chuſe what Action he would have; tamen quære. 


5 Fd. 2. A Leaſe was made to one for Term of Life, the Remainder to another in E 
> 4 - Fee, and afterwards the Tenant for Life did alien in Fee, for which he in Re- 


mainder brought a Writ de confimili Caſu, and the Writ was abated. Paſch. 

7 Ed. 3. But the Court there ſaid, That the Cauſe was, becauſe he in the 

Remainder was not to have the Remainder in facto, until it fell, and that 

after the Death of Tenant for Life; and it is not like unto a Reverſion: But 

_ the Law is not taken ſo at this Day, but that he in the Remainder hath the 

4 | Remainder veſted in him, s he in the Reverſion hath the Reverſion: For he 

. ſhall have an Action of Waſte, and ſhall enter for the Alienation of his Te- 

' nant, as well as he in the Reverſion, and therefore it followeth, that the Re- 

mainder is in him in fafo; for which Cauſe I conceive,. that Judgment was 

18 Ed. 2. not rightly given. And Hill. 18 Ed. 2. it was holden by Juſticc Herle, that F 

L Entry 74 the Writ did he for him in the Remainder, &c. And the Heir in Tail brougnt 

4 Nat. Br. 138. a Writ of conſimili Caſu upon an Alienation made by Tenant by the Curteſy, 
1 mo and the Writ was maintainabic. T. 31 Ed. 1. 


Entry 61. 


1 (a) See ibid. M 11. 91. That the Father may enter for the Forfeiture, 


T1 
FI F bb 


Writ of — ad communem Legem. 


op Tur Writ of Entry ad communem Legem lieth, where Tenant | in Dower, 
or Tenant by the Curteſy, or for Life, do alien in Fee, or for Life of 
another, or in Tail, the Lands which they hold, Sc. (a) after their Death, he 
in the Reverſion, who hath it in Fee, or for Life, ſhall have that Writ of 'En- 
try ad communem Lenen; and the Writ ſhall be ſuch, Sc. 
H The King to the Shari &c. Command A. that juſtly, &c. he render to B. Sc. 
which he claims to be his Right and Inheritance, and into which the ſame A. hath : 
not Entry but by C. who was the Wife of D. (who demiſed it to him) who held it [ 208. ] 
in Dower of the Gif: of the aforeſaid D. ſome time her Huſband, the Father (or 
other Anceſtor) of the aforeſaid B. woe Heir, &c: as he ſaith, &c. and un- 
leſs, &c. | 

A And that is a Writ for the Heir in the Reverſion, who hath the ſame by 
Deſcent, and may be in the Per, Cui and Poſt. 

B And if a Woman recover Dower, and afterwards alieneth in Fee, and di- 4 Ed. 2. 
eth; then the Writ of Entry ad communem Legem ſhall mention the Recovery, Brief 794» 
&c. And if the Tenant by the LINES alreneth in Fee, and dieth, the Heir 
ſhall have ſuch Writ: 

Command, &c. that, &c. he render to B. Sc. which he claims, Nc. into which © 
the ſame A. hath not Entry but by C. who held it by the Law of England after 
the Death of D. ſome time his Wife, the Mother of the afor eſaid B. at Heir 
he is, as he ſaith, &c. 

And may. be brought in the Per, Cui and Poſt, as the Caſe is. 

And if Tenant by the Curteſy alien the Fee, and dieth, he in the Reverſion : 
who 13 Heir in Fee-ſimple, may ſue that Wzit, or an Aſſile of Mortdaunceſtor 
given by the Statute of Gloucefter, cap. 3. 

Cc And if Tenant for Life alieneth in Fee, and dieth, he in the Reverſion may 
have that Writ in divers Forms: One, if he have the Reverſion by Deſcent, . 
the Writ ſhall be, 

Cominand A. that, &c. Be render, &c. which he claims, &c. and into 1 
the fame A. haih not Entry but by C. to whom the aforeſaid B. or C. Father (or 
ether Anceſtor) of the of areſaid B. whoſe Heir be is, demiſed it for the Life of him 
he aid C. as be ſaith, &c. 

Ard he may leave out theſe Words in a the Writ, . Which he 3 to be his 
Right and Inheritance, &c. when the Demandant made the Grant to the Te- 
nant for Term of Life who aliened, Sc. 

D And that Writ may be in the Per, Cuz and Poſt, as the Cafe is. And he 

E may bring a Writ of ad Terminum. qui preteriit, if he will, if the. Tenant for- 
Terin of Life doth alien, and dieth, as it ſhall pleaſe him. 


(a) And yet the. Death ſhall not be ſewn by the Writ. 16 Ed. 3. Brigf 667. 


Writ of Ceſſavit. 


And if Tenant for Term of Life do grant over his Eſtate unto another, and F 
he in the Reverſion granteth the Reverſion in Fee, and the Tenant doth at- 
torn; and afterwards the ſecond Grantee doth alien in Fee, the Grantee in the 
Reverſion ſhall have ſuch Writ : Ty 
Into which the ſame A. hath not Entry but by C. (who demiſed it to him) who 

held it for his Life of the aforeſaid B. of the Aſſignment which I. who demiſed it 
to the aforeſaid C. for the ſame Term, made thereof to the aforeſaid B. as he 
ſaith, &c. by 

And it may be in the Per, Cui or Poſt, as the Caſe is; and in the Writ G 
which 1s in the Poſt ſhall be this Clauſe : EE. 

And which after (a) the Death of the aforeſaid C. ought to revert to the afore- 
ſaid B. by the Form of the Aſſignment aforeſaid, as he ſaith, and whereof he com- 
Plains, &c. 
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Writ of Ceſſavit. 


HE Writ of Ceſſavit lieth in divers Ways: For one Writ is where there H 

is Lord and Tenant, and the Tenant will not pay (5) his Rent, nor do 

his Services, as Suit, Sc. to his Lord as he ought to do, nor hath ſufficient 
Goods or Chattels upon the Land to be diſtrained for the Rent or Services 
behind ; but ſuffereth the Lands to lie freſh, not occupied for two Years fol- 
vit, and lay lowing together; then the Lord of whom the Lands are holden may have the 
the Seifin in Writ againſt the Tenant, and if it be found for him, he ſhall recover the 
her Huſband : Land, if the Tenant will not find Syreties to pay the Rent then after; and 


1 Ed. 1. that Writ is of ſuch Form: 

Ceſlavit 54. | 
43 Ed. 3.15. 9 H. 7.16. He for Life ſhall have Ceſſavit, but not Leſſee for Years, for that is a Præcipe. 
12 R. 2. Ceſſ. 45. Ceſſavit of a Rent, 5 H. Ceſſavit of Advowſon, 23 Ed. 3. Ceff. 46. 43 Ed. 3. 15. acc. 


Tenant in 
Dower ſhall 
have a Ceſla- 


The King to the Sheriff, &c. Command A. that, &c. he render to B. one Meſ- 
ſuage, &c. which he the ſame A. holds of him by certain Services, and which 
ought to revert to him the ſaid B. by Form of the Statute provided by the Com- 
mon Council of our Realm, becauſe the aforeſaid A. hath now ceaſed in doing the 
. aforeſaid (c) Services for two Years, as he ſaith, &c. 


(a) But Note; The Writ in the Degrees does 


not make Mention of the Death of the Tenant 
for Life. See 16 Ed. 3. Brief 661. 

(b) Note; If the Lord brings a Ce ſavit, and 
ſuppoſes the Tenure to be by two Shillings Rent, 
where he holds only by Fealty, and the Tenant 
traverſes the Tenure, and it is found againſt 
him, he ſhall be charged with the Rent. 24 
Ed. 3. 73: 

He may tender the Arrears without ſaving of 
his Default. 27 Ed. 3. 89. The Tenant took 
the Quantity of the. Services by Proteſtation, and 
Pleads over, Oc. and after made Default, and at 
the Pelit Cape tenders the Arrears according to 


his Proteſtation, and there they were at Iſſue on 
the Quantity, Sc. Note; If the Tenant will 
fave his Tenancy, and tender all the Arrears, 
he ought alſo to tender Damages, z 1 Ed. 3. 23. 
taxed by the Court. | 

In a Cęſſawit for Suit of Court he tenders Da- 
mages for not coming, by 'Tax of the Court, 
17 Ed. 3. 17. and it is no Plea, that Part of the 
Services are not in Arrear. 30 Ed. 3. 22. 

(c) See a Ceſſavit by ſeveral Præcipes againſt 
A. and B. that A. and B. de eo tenent & revertt 
debent eo quod A. and B. cefſawerunt. 20 Ed. 2. 
Brief 820. | 


And 


Writ of Ceſſavit. 


And that Writ is given by the Statute of We 


brought in the Per, Cui and Poſs. 


. 2. cap. 21, and may be 
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The Per thus: Into which the ſame A. &c. but by C. who demiſed it to him, 48 Ed. 3. 4. 
20 0 held it of the aforefaid B. by certain Services, and which ought to revert to The Seifin 
him the ſaid B. Sc. (until) becauſe the aforeſaid A. or, becauſe the aforeſaid . 
hath now ceaſed in doing the aforeſaid Services for two Tears. 

And it ought to be alledged in the Writ by whom the Ceaſer was. 

And in the Per and Cui thus: Into which, &c. but by C. to whom D. demiſed 39 Ed. 3. Br. 


it, who held it of the aforeſaid B. &c. 


(a) And in the Poſt thus: Into which, &c. but after the Demiſe which-A. 
who held it of the aforeſaid B. by certain Services, made thereof 10 A. of E. and 
which ought to revert to him the ſaid B. becauſe the aforeſaid, &c. as be ſaith, 
&c. and e, he complains, &c. and unleſs, & c. 


neral : Cont. If the Feoffor ceaſe before the Feoffment; ; ſo if the Diſſeiſee ceaſe before the Diſſeiſin, the Writ ſhall 


be in the Poſt. 21 Ed. 3. 44. Br. Cell. 17. 


was alledged 

in the Feoffor 
and the Ceſſer 
in the Feoffee, 


Ceſſ. 19. acc. 


Note, That if 


the Feoffee 
himſelf ceaſe, 
the Writ ſhall 
not be in the 
Per, but ge- 


And there is another Form of Ceſſavit, without making Mention of any 29 Ed. z. 


Entry, thus: 


Ceſſavit 43. 


Command W. of F. and A. bis Wife, that, &c. they render to the Abbot of S. 19 Ed. 3. 
two Meſ/uoges which I. of B. beld of him by certain Services, and which ought to Brief 149. 
revert 40 bim e s 'd Abbot, &c. (9) vecanje the ſaid W. and A. have now ceaſed |7 


in doing, &c. 


7 Ed. 3. 57. 
33 H, 6. 45. 
3 Ed. 3. 


And tne Cejjar lieth for a Suit of Court; (c) bur the Donor in Tail ſhall on 29, 


not have a CG 2 05 zit againſt the Tenant in Tail: But if a Man maketh a Gift in 44 Ed. 3. 
uncler over in Fee unto another, or unto the right Heirs of the 14 = 


Tail, the R 


6. 1. 


Tenant in 1 tl there, in that Caſe the Lord of whom the Lands are holden 8 30. 
imimediate mall have a Ceſſavit againſt the Tenant in Tail, becauſe that he is 28 Ed. 3. gs. 


Tenant to him, Sc. 


33 H. 6. 53. 28 Ed. 3. 9. 19 Ed. 3. 257 30. 


ibid. 34 & 35 
acc. But there 


it is aid, That if the Tenant ceaſe, and makes a Gift in Tail, that the Lord may have Ceſſavit in the Per. 


(a) 20 H. 6. 28. A Recovery in the Pof 
againſt a Feme Covert 
% Eo quod predit? W. and A. &c. See ſuch 
a Writ awarded good; for by Parn::g, he can- 
not ſuppoſe none to be his Tenant, but him by 
whoſe Hands be was eiſed, 11 Ed 3. Brief 477. 
14 Ed. 3. Brief 269. and fee accordant ; 1or it 
may be A. is in by Diſletfin, and yet B. ſhall be 
ſaid Tenant to tie Leid ; lo if the ſame Tenant 
leaſes for Life, or n Tail to A who ceſſes, no 
other Writ lies; wherefore the Writ was award- 
ed gocd, 21 Ed. ;. 44. Sce 39 Ed 3.13. And 
ſee what Writ «oe: _ lie in this Caſe. Kew. 
105, 131. 14 £4. 2 1 
(e) So it is ae udged; yet if the Lord reco- 
vers, the Iſſue {hs have « : Formedon, 28 Ed. 3. 
45. and it ſeems on the ne Reaſon, if the Te- 
nant makes Leale vi Le, the Remainder in 


And 


Fee, a Ce/avit lies againſt the Leſſee for Life, 
ſuppoling him to be his Tenant. But it ſeems, 
though he does recover, yet after the Death of 
Tenant for Life, he in Reverſion ſhall have 
(avoid) his Recovery againſt the Lord; but if 
the Tenant makes a Leaſe for Life, or a Gift 
in Tail, ſaving the Reverſion to himſelf, if af- 
terwards a Ceſſer be, the Lord ſhall have a Ce 
favit ; but he ought not to ſuppoſe, that the 
Tenant in Tail is his Tenant; for then this 
Writ ſhall abate ; but he ſhall have the Write 
here next adjacent. And it feems in ſuch Caſe, 
that he in Reverſion is Tenant to the Lord, and 
a Default in him of Non-payment, as well as 
in the other, ſhall bind him, and ſo the Books 
feem to intend. 28 Ed. 3. 95, 96. 45 Ed. 3. 
27. So a Recovery in a Ce/avit againſt a Diſ- 


ſeiſor, ſhall bind the Diſſeiſee, 20 H. 6. 28. a 
Recovery - 
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Hrit of Ceſlavit. 


| And if a Man ceaſe to pay his Rent and Services for two Years, and incloſe K 
37 H. 6.45. the Land, ſo as the Lord cannot diſtrain, if he break not the Gates or the 
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19Ed, 4. 1&2, 
[ 10, l Hedges of the Land which make the Incloſure, the Lord ſhall have a Ceſſa- 
yo 100g vit, although the Tenant hath ſufficient Cattle upon the Land to be diſtrained 


ſufficient to his for the Rent. For the Land ought to be open, and alſo there ought to be 
Diſtreſs with- . ſufficient to diſtrain for the Rent, Fc. But the Land is not open to his Di- 


-out ſaying ſtreſs, Sc. and fo open to his Diſtreſs is a good Plea, without ſaying more in 
good: ſuch Caſe. M. 2 H. 4, 5. 2. 30 H. 6. Ceſſ. 7. 5 35 

2 H. 4. 5. And if the Cattle of a Stranger do eſcape into the Lands, thoſe Cattle are 
35 H. 6. not ſufficient or overt to his Diſtreſs: But if they be the Tenant's Cattle, it is 
Ceſſ. 7. acc. otherwiſe. 40 Ed. 3. 11. 50 Ed. 3. Ce}. 10. | 

go * If three Men hold by one intire Rent, as by a Horſe, and the Lord doth 
But il a Man recover two Parts of the Land againſt two of them, and the third findeth 


occupy at Will Sureties, Sc. the whole Rent is extinct by that Recovery. 14 Ed. 3. Ceſſ. 28. 


45 Ed. 3. 27. 


14 H. 6. 25. 
48 Ed. 3. 4. 


his Goods are 1 3. Ed. 3. 47. 10 H. 4. 1 
i * And a Man ſhall not have one Ceſſavit for Lands which are holden by ſe- 
3 veral Services; but he ought to ſue ſeveral Writs (a). 20.E4. 3. Cefſ. 23. 

Br. App. 20. 11 Ed. 2. Ceſſ. 50. 14 H. 6. 25. 28 Ed. 3. 9. 45 Ed. 3. 27. 20 H. C. 46. 

3 Ed. 3. 47. Ant. 179. 5 „„ 

N 6 — if the Lord do diſtrain pendent his Writ of Ceſſavit againſt his Tenant, D 
38 H. 7 the Writ ſhall abate. 3 | 


And the Lord ſhall have a Writ of Ceſſavit againſt Tenant for Life, where E 


the Remainder 1s over in Fee to another (c). 


20 Ed. 3. Cefſ. 32, 33, 38. 


48 Ed. 3. 4. 12 Ed. 4. 7. 5 Ed. 3. 70. 6 Ed. 3. 45. 4 Co. 11.6. 23 Ed. 3. 21. 


Ceſſ. 2.1. 


Recovery againſt a Feme Covert  bmds the Huſ- 
band. 12 Ed. 4.—A Recovery againſt the Huſ- 


band and Wife binds the Wife. See 3 Ed. z. 26. 


contr, in a Cefavit, 7 H. 4. 20. 10 fl. 6. 5. 
Tenant for Life ceſſes, if the Lord recovers 
againſt him, it ſhall not bind him in Reverſion 
or Remainder, 28 Ed. 3. 95. 45 Ed. 3. 23. 
but during the Life of the Leſſee he ſhall be 
ouſted of Waſte, or Entry in conſimili Caſu. 
Note; Feoffee or Tenant for Life ſhall not have 


Aid of his own Ceſſer, 28 Ed. 3. 96. contr. 


 Panton. 3 Ed 3. 26. If A. Tenant of three 
Acres ceſſes, and aliens to three ſeveral Men an 
Acre to-each, three ſeveral Cſavits lie, and 
there ſhall be ſpecial Counts; but if he leaſes 


obe Acre to B. tor Life, and another to C. in 


Tail, and afterwards ceſſes, a Cefſawit does not 


lie againſt. B. or C. as to thoſe two Acres, but 


he ſhall have a C2/2vit for the third Acre, and 
. Caunt ſpecially. Noe; By the Ceſſer of the 
Meine a Cz/avit does not lie for the Lord, al- 


though the Meſne 'after the Ceſſer do purchaſe 
the Tenancy. - Kew. 105. „ | 
(a) See 20 Ed. 3. Ceſſavit 33. accordant 21. 
The "Tenant fays, That the Demandant then, 
or before the Writ purchaſed, took a Diſtreſs for 
the Services in the mean time arrear, and ſhewed 
what Diſtreſs. Parning: Will you ſay, That 
the Diflreſs was ſufficient for the Rent arrear? 
Rolf agreed to ſay it was ſufficient. Gra. had 
you no Diſtreſs? See 11 Ed. 3. CS. 2. 
(5) See 21 Kd. 3. 18. where Acceptance of 


Services pending the Writ ſhall abate it, and 


falſify the Judgment had againſt the Feoffor. 

(e) He ſhall have a Writ, ſuppoſing that he 
held of him and ceſſed, 45 Ed. 3. 27. and fo 
held on the ſame Reaſon, 28 Ed. 3. 95. But 
if the Tenant leaſes for Life generally, ſaving 
the Reverſion to him, a Ce/avit lies, but he 


ought not to ſuppoſe, that the Leſſee for Life is 
his Tenant, 


(a) The 


Writ of Ceſſavit. 


45 


(a) The Quantity of the Service is not traverſable in a Ceſavit, but the : Ed. 3. 28. 


ſame ſhall be taken by Proteſtation. 
The Seiſin of the Service is not traverſable in a oro, but in Ceſſavit ge- 
nerally the Tenure is traverſable. 
F The Aunt and Niece ſhall not join in a Ceſſavit for a Ceſſer made before 
the Title accrued to the Niece: But for a Ceſſer in both their Lives they ſhall 
Join in a Ceſſavit; aliter of Jointenants. N. Br. 139. | 
And a Man may have a Ceſſavit againſt ſeveral Perſons, and ſeveral Tenants 
by ſeveral Præcipes, Sc. but not by one Præcipe. | 


G A Ceſſavit doth not lie for him in the Reverſion againſt Tenant for Life, 


nor againſt Tenant in Dower, but againſt Tenant by the Curteſy by the Lord © 


d 3. 47. 
Nat Br. 139. 
20 Ed. 3. 
Ceſſ. 47. 
ſupra B. 
48 Ed. 3. 4. 
Ceſſ. before 
Seiſin: 33 Ed, 
3. Wilb dy 
Ceſſ. 42. 
= * - 


wu 


Paramount, becauſe he is Tenant to the Lord Paramount: Tamen quere of cg 50. 


that Caſe. But Tenant by the Curteſy, Tenant in Dower, or Tenant for Life, 
| ſhall have a Ceſſavit againſt the Tenant who ceaſeth, ; 
It is a good Plea in a Ceſſavit to ſay, that he did not ceaſe for two Years 
before the Writ brought. 
And by the Opinion of Thorpe and Hankford, a Man ſhall have a Ceſſavit 
againſt an Abbot or a Prior of the Lands of their Foundation ; but I know 
no Difference but that the Lord ſhall have a Ceſſavit againſt an Abbot or a 


Prior as well as againſt others, of the Lands which he holdeth of them by 


Rents or other Services; but for the Lands which they hold in Frankalmoigne 
a Ceſſ. doth-not lie for not doing the Service, neither doth a * lie for 
not doing Homage or Fealty. 

K And if a Man holdeth Lands in ſeveral Counties by one Tenure and one 
Service, if he ceaſe, Sc. a  Ceſſavit doth not lie. Quod vide M. 18 Ed. 3. t. 
Ai (b) 

L And there is another Writ of Ceſſavit grounded upon the Statute of 77, eſt. 2. 
cap. 41. That if a Man give Land unto a religious Houſe, or unto another, 


13 Ed. 2. ib. 5 i. 
26 Ed. 3. 
Ceſſ. 61. 
7 H. 4. 20. 


18 Aſſ. 1. 
Br. Ceſſ. 20. 


Poſt. 211. E. 
OH. 7. 2,7. 
3 H. 6. 45. 
18 Aſſ. pl. 1. 
„„ 


to find a Chaplain to ſing Divine Service, or to find certain Tapers to burn 


before ſuch an Image, or to diſtribute certain Bread and Beer every Week 


unto poor Men. Now if theſe Services be not done for two Years, nor ſuffi- 


cient Diſtreſs upon the Lands for the Time to diſtrain for thoſe Services, then 
he or his Heir who gave the Lands, ſhall have a Writ of Ceſaviz, thus: 
The King to the Sheriff, &c. Command S. Biſhop of Worceſter, hat, &c. he 


render to H. Earl of D. one Meſſuage, &c. in the Town of W. which M. lately 
Earl of D. Brother of the afoxeſaid H. whoſe Heir he is, gave to W. ſome time 


Biſhop of W. and his Succeſſors, Biſhops of the Place aforeſaid, to celebrate yearly 


the Obits of 1. the Brother, and B. the Mother of the aforeſaid T. and alſo the 
Obits of the ſame T. and R. of H. after their Deceaſe, and which ought to re- 
vert to the aforeſaid Earl by Form of, &c. becauſe the aforeſaid Biſhop hath now 
ceaſed for two Years in celebrating the Obits aforeſaid, as he ſaith, & c. Mit- 
neſs, &c. 


(a) But it ſeems he may plead, that he held (g) In Cęſawit the Defendant pleads, that the 
this Land and others by the ſame Services, as Plaintiff had diſtrained for Fealty pending the 
well as in an Avowry, 2 Ed. 4. 27. 18 Ed, 4. Writ, and thereupon Iſſue joined. 20 Ed. 3. 
17. 23 £4. 3. 21. Ce. 33. Fide ant, 


'Qqq. | And 


48 2 


1210. J 


Mrit of Ceſſavit. 

And in another Form for a Chauntry : Command the Abbot of N. that, &c. 
be render to B. and C. his Wife, one Meſſuage, &c. which R. the Great Grand- 
father of the aforeſaid C. whoſe Heir (a) ſhe is, demiſed to E. ſome time Abbot of 
N. or to the ſame Abbot and his Succeſſors, Abbots of N. to find à certain Canon 
for celebrating Divine Services for the Souls of the Anceſtors and Succeſſors of the 
ſame R. in the Abby of N. and which ought to return to the aforeſaid B. and C. 
by the Form of the Statute provided by the Common Council of our Realm in caſe 
of ſuch Demiſe, becauſe the ſaid Abbot hath now ceaſed in finding the aforeſaid 
Canon for two Years, as they ſay, and unleſs, 8&c. 


(3) And the like Writ may be ſued againſt a Parſon for Lands given to his M 


Predeceſſor in Fee to ſay Divine Service in ſuch a Chapel from three Weeks 
unto three Weeks. : 


(e) And fo a Man ſhall have ſuch Writ for Lights, or for drinking for the N 


Poor, or other Alms-deeds, if the ſaid Alms-deeds be withdrawn for two Years 
together. | 9 85 N 
And where a religious Man or other ſpiritual Perſon bringeth that Writ of 
Ceſſavit, it ſhall not be faid in the Writ, Quod clamat eſſe jus & hereditatem 
fuam, Se. 5 | 
And a Man ſhall have a Ceſſavit for not doing of ſeveral Things which he 
ought to do, thus : 5 
Command A. Sc. that, &c. he render to B. Sc. which T. the Great Grandfa- 


of the Anceſtors of the ſame T. in the Church of, &c. and two Wax Lights to burn 
the whole Time wherein that Maſs is ſaid, and which ought to revert to him the 
ſaid B. becauſe the aforeſaid, &c. hath now ceaſed for two Years in finding the 
aforeſaid Chaplain and Wax Lights, &c. ; 

And the like Writs may be made in the Per, Cui and Paſt. 


There is another Writ of Ceſſavit founded upon the Statute of Glouceſter, A 


c. 4. where a Man giveth certain Lands in Fee-farm to find him certain Eſto- 
vers to burn in the Winter, Sc. or clothing, or to pay the fourth Part of the 
Value of the Land yearly, and afterwards he ceaſeth, and lets the Land he 
freſh, not manured for two Years together; then he or his Heir who gave the 
Land ſhall have the Writ of Ceſſavi: which followeth, viz. > 

The King to the Sheriff, &c. Command A. that, &c. be render to B. one Meſ- 
ſuage, &c. which the ſame B. demiſed to him in Fee-farm, rendring therefore by 
the Year to bim the ſaid B. the third Part or fourth Part of the true Value of 


the Meſſuage aforeſaid, and which ought to revert 10 him by the Form of the 
Statute thereupon provided by the Common Council of our Realm, becauſe the afore- 


ſaid A. hath now ceaſed in the Payment of the aforeſaid Farm for two Years, as 
be ſaith, and unleſs, &c. 


(a) See this Writ affirmed good in all Points, Lands that are Parcel of the Foundation of the 
30 Ed. 3. Brief 29. | Priory or Chauntry. 7 H. 4. 20. 

) Note 28 Ed. 3. 96. and 3 Ed. 3. 26. A (c) Pucere, if the Tenant may tender the Ar- 
Recovery was againſt a Parſon on ſuch a Ceſuit rears, and to whom; and by Han#f. it ſhall be to 
de Cantuario, and held it ſhould bind his Succeſ- the Demandagt, but per Thirn. not fo in a Ceſſa- 
tors, 7 H. 4. 20. 10 H. 6. 5. but contr. of a wit of a Chauiiry, 12 H 4. 24. See Tender of 
Cefavit per biennium, 3 Ed. 3. 26. but by the Arrears of Howes and Chauntry Lands according 
Juſtices, a Cefavit de Cantuario does not lie for to the Diſcretion of the Juſtices. 14 H. 4. 4. 

| 2 | 1 


iber of the aforeſaid B. gave io W. ſome time Rector of, &c. and his Succeſſors, 
Rectors of, &c. to find a certain Chaplain to celebrate Divine Service for the Souls 


as +> 


Writ of Ceſſavit. 483 


And in the Per, thus: And into which the ſame A. hath not Entry, but by 
E. the Father of the aforeſaid B. whoſe Heir he is, who demiſed it to him in Fre- 
Farm. Or thus in the Per and Cui: But by D. to whon: the aforeſaid B. or C. 
the Father of the aforeſaid B. whoſe Heir he is, demiſed it in Fee-farm, &c. 

And in the Poft, thus: But after the Demiſe which the aforeſaid B. or C. 
Father of the aforeſaid B. whoſe Heir he is, thereof made to D. in Fee-farm, 
&c. hath ceaſed, &c. as be ſaith, and whereof he complains, &c. and unleſs, &c. 

B And if a Woman give Lands in Fee-farm, rendring to her the Moiety, or 
the chird Part of the Value, and afterwards taketh Huſband, and the Tenant 
ceaſeth for two Years, and ſuffereth the Land to lie freſh, and doth not pay 
the Rent, the Huſhand or Wife ſhall have a Writ of Ceſſavit, and the Writ 
ſhall ſuppoſe which to the aforeſaid A. and B. his Wife ought to revert, and 
not the Wife only. 

C And Note, That theſe Gifts in Fee- farm, to render the third Part, or the 45 Ed. 3: 1g; 
fourth Part, or to find a Chaplain to ſay Divine Service, or to find him Ant. 208. 
Clothing or Eſtovers, or to diſtribute, &c. upon which a Writ of Ceſſavit 
lieth, it behoveth that this were made before the Statute of Quia emptores 
terrarum, Cc. upon which Feoffments a Tenure is reſerved and implied in 
the Gift. But if a Man at this Day, after the Statute of Quia emptores, will 
give Lands in Fee-farm to render the third or the fourth Part of the Value 
of the Land, or to find a Chaplain, Sc. if the Tenant ceaſeth, Sc. the Do- 
nor nor his Heir ſhall not have a Writ of Ceſſavit, becauſe chere is not any 
Tenure betwixt them. Quod vide M. 45 Ed. 3. t. Ceſſ. | 

D But if a Man giveth Lands in Tail at this Day to find a Chaplain, or to Ant. 208, 
render a third Part of the yearly Value, or to find Eſtovers yearly, if the 209. N. . 
Tenant ceaſeth of theſe Services, it is a Doubt whether the Donor ſhall have . 

a Ceſſavit to recover the Lands. X 

And it ſeemeth that the Donor ſhall have a Ceſſavit; for a Writ of Ceſſavit N. B. 141. 
is given by the Statute of Jem. 2. cap. 4 1. for Lands given to find a Chap- P. 209. 
lain, or to find Tapers, or to diſtribute Alms to poor Men. But then it 
ſeemeth that the ſame is intended of Gifts in Fee-fimple, becauſe that the 
Statute of Weſtm. 2. c. 41. faith, 

That an Action. ſball lie for the Donor or his Heir to demand the Lands ſg ven 
in Demeſn, as it is appointed in the Statute of Glouceſter of Tenements domifed to 

do, or render the fourth Part of the Value, or more, and apon which Feoffments 

a Tenure was reſerved and implied, becauſe the Statute of Quia cmpbares, &c. 
was made after the Statute of Weſtm. 2. 

And alſo before the Statute of Quia emptores terrarnm ; if a Man make a 
Feoffment in Fee, and doth not ſay of whom the Feoffee ſhall hold, Sc. then 
the Feoffee ought to hold of the Feoffor and his Heirs. By which it appear- 
eth, that if a Man at the Time of the making of the Statute of . 2. gave 
Lands to hold in Fee-farm, rendring the Value, or the third Part, &c. that he 
held of the Feoffor and his Heirs, although that no Tenure was expreſſed 
therein. And the Statute of Glouceſter was made Anno 6 Ed. 1. and the Stat. 
of Weſtm. 2. made Anno 30 Ed. 1. and the Statute of Quia emptores terrarum, 
was made 18 Ed. 1. And therefore if a Man maketh a Feoffment in Fee at 
this Day, to find Tapers burning, or to render the third Part of the Value, or 


* 2 the 


Mit of Contra formam Collationis. 


the like Services, he ſhall have an Action of Covenant upon that Feoffment, 


if it be made by Deed indented, and no other Remedy for the ſame, as I 
conceive. | 


Chapter, and others who are not religious, are not within this Statute, 40 Ed. 3. 27. The Writ doth not lie 
but where the Land is given in Frankalmoigne. | | | 


Lain! 40 The Donor or his Heir may ſue that Writ of Contra formam Collationis, A 
Br. Contra and that Writ always ought to be ſued againſt the Abbot who aliened, or his 


| - R. 2. And if Land be given before the Time of Memory to find a Chaplain to D 
lf Ceſl. 18. ſing in his Chapel within his Manor every Week; now by the Statute no Man 
i N. B. 141. ſhall have a Ceſſavit for the Ceſſor of ſuch Service, but the Donor or his 
| Heir ; but upon that ſpecial Matter, he ſhall have a ſpecial Writ for him who 
1 is ſeiſed of the Manor, if he and his Anceſtors have been ſeiſed of the Manor 
} Time out of Mind, againſt him who ought to do Service. T. Anno 7 H. 2. 
: Ant. 209. IJ. And a Ceſſavit doth not lie againſt an Abbot or Prior for a Ceſſor of Ser- E 
| vices of Lands which they hold in Frankalmoigne, becauſe no Service certain 
N is expreſſed in the Gift. Alſo it appeareth before the Statute, that the Lord 
. could not have a Ceſſavit againſt the Tenant, but that he might ſeize the 
| Lands for the Arrearages of the Rent or Services by Judgment of the Court, 
| if it were found that they were behind, Quod vide P. 20 H. 3. But at this 
q Day he cannot do ſo, but bring a Ceſſavit. 10 H. 3. Cell. 60. 
[ Writ of Contra formam Collationis. 
b | THE Writ of Contra formam Collationis lieth, where a Man giveth (a) F 
4 we 33 * 1 Lands or Tenements to an Abbey, or other Houſe of Religion before 
i Veen ems the Statute of Quia emptores terrarum, to hold of him in Frankalmoigne, and 
0 by Br. Alie- afterwards the Abbot or the Convent do alien the ſame Land unto (5) another 
. nation 15. in Fee. Now he who gives the Land, or his Heir, may ſue this Writ of 
. That Biſhop Contra formam Collationis. 27 OLE. 3 
4 Dean and 
0 ftormam 501. Succeſſor, and not againſt the Tenant of the Land. But when he hath reco- 
| 2 5 Grm. vered the Land againſt the Abbot or his Succeſſor, then he ought to ſue forth 
Þ pl. 3. A Scire facias againſt the Tenant of the Freehold of the Land, and the Tenant 
q may plead in bar Matter, which may prove that the Demandant hath.no Title, 
6 23 Ed. 3. or that he hath releaſed his Title. And if he who recovereth by the Contra B 
1 5 3 formam Collationis doth enter upon him who is Tenant of the Freehold of the 


Land, then it ſeemeth the Tenant ſhall have an Aſſiſe againſt him. 


(a) So it extends to Lands given by others, 
as well as to thoſe given by the Founder; contr. 
33 H. 6. 6. per Meyle. 

(5) See 24 Ed. 3. 71. It ſeems, that if a Te- 
nant in Franka/moigne of an Advowſon of the 


King, aliens for nine Shillings, the King may 


preſent. Dyer 109. Alienation in Tail is with- 
in the Statute. 

(e) See 18 Ed. 3. 5. 2 H. 4. 12. that it does 
not lie againſt the Succeſſor, upon the Words of 


the Writ given by the Statute ; per Thirn. and 
Hank. 5 


And 


Writ of Contra formam Collationis. , 485 


C. And that Writ of Contra formam Collationis, lieth only for him or bis Heirs, 
who gave the Land in Frankalmoigne, and not by any Stranger. But if he who 
ought to have the Action dieth, and doth not bring any Action for the ſame, 

yet his Heir may bring the Action for to recover the Land. For the Aliena- 
tion doth give Right and Title to him who gave the Lands, or unto his 
Heirs for to recover the Lands, and to have the Lands again for that Aliena- 
tion. And it lieth againſt the Succeſſor upon an Alienation: made by his Pre- 
deceſſor. And yet ſuch Writ brought againſt the Succeſſor, upon the Aliena- 
tion made by the Predeceſſor, was abated, H. 17 Ed. 3. But yet notwith- Contra for- 

D ſtanding i it ſeemeth the Writ well heth, becauſc that the Right 1s given to him 12 Coll. 
who gave the Lands, and unto his Heirs, to have the Lands again by the Hanka 
Statute, and that Right cannot die. For the Heir ſhall have the Action upon contra to 
the Alienation made in the Life of the Father, becauſe the Right of the Ac- Fit Herb. 
tion doth deſcend, and by the ſame Reaſon the Heir of the Donor ſhall have 

the Action againſt the Succeſſor upon Alienation made by the Predeceſſor, 
becauſe the Right doth accrue to the Donor or his Heir by Alienation, for 
which Cauſe it is Reaſon that he have the Action againſt the Succeſſor to 
recover that Right, and to prove the ſame; the Form of the Writ in the 
Regiſter is ſuch: 
The King to the Sheriff, &c. Command the Abbot of N. that, &c. he render to 
B. one Meſſuage, 8c. which was given to the ſame Houſe in Frankalmoigne by the 
aforeſaid B. or by H. the Father of the aforeſaid B. whoſe Heir be is, and which 
by the Alienation by him the ſaid Abbot, or by R. ſome time Abbot of N. the Pre- 
deceſſor of the aforeſaid Abbot againſt the Form of the Collation, thereof made in 
Fee, ought to revert to the aforeſaid B. as he ſaith, &c. and unleſs, &c. 
And that Writ of Contra formam Collationis doth not lie, although the Ab- 21 H. 4. 68. 
bot alien in Fee, &c. but where the Abbot and Convent in Fee, &c. Hankford 

E And if a Man do recover in Value Lands againſt an Abbot, who entreth Old Af. 14. 
in the Warranty and loſeth, Cc. the Founder ſhall have a Contra formam It lieth of a 
Collationis upon the ſame, as it appeareth in the Book. M. 45 Ed. 3. 19. _ 

F If an Abbot and Convent alien an Advowſon in Fee, at the next Avoid- 28 Ed. 3. 
ance the Founder or his Heir may preſent unto the Advowſon, becauſe the jug Fin 
cannot ſue a Contra formam Collationis. 20 Ed. 3. Con. form. Coll. 6. => 6: * 

G (a) And if an Abbot and Convent alien the 3 which are given by the 
King in Frankalmoigne, ſome ſay that the King may enter; but it ſeemeth 
that he ought for to ſue forth a Scire facias upon an Office found of the ſaid 
Alienation. See the Caſe, ſee M. 45 Ed. 3. 18. 

H (a) And that Writ of Contra formam Collationis is given by the Statute of 

Meſtm. 2. cap. 41. and the Proceſs is Summons, Grand Cape and Petit Cape: 

33 H 6. 6. con.” 

T And a Writ of Contra a Collationis lieth as well for Land which was 33 H. 6. 6. 
not given for the Foundation of the Monaſtery, if it were given in Frankal- ce Le 
moigne, as for Lands of the Foundation z but it ought for to be given in 2 H. nes 


1 


(a) Note; The King as Fane ſhall have 30. and 35 H. 8. c. 15. See the Proviſo there 
the Benefit of this Statute on an Alienation made on Erection of a new Chapter. Quære, 5 Co. 
by the Biſhop, with Conſent of the Dean and cited in the Margin of Dyer ibid. 

Chapter in Fee-farm, Dyer 109, 38 H. 8. c. 


Frankalmoigne 


486 


Writ of Formedon in the Deſcender. 


Frankalmoigne before the Statute of Quia emptores, Sc. For a Man could not 
give Lands after the Statute of Quia emptores, Sc. unto an Abbot or Prior 
to hold in Frankalmoigne, becauſe he ought to hold of the Lord Paramount, 
of whom the Tenant held before. But the King at this Day may give Lands 
in Frankalmoigne to an Abbot or Prior, for that he is not bound by the Sta- 
tute. And alſo the King may licenſe his Tenant to give Lands unto an 
Abbot or Prior in Frankalmoigne in Fee-ſimple, to hold in Frankalmoigne; 
for he may diſpence with the Statute, and grant ſuch Authority to his Tenant 
if he will. Bur it ſeemeth another Lord cannot grant ſuch Licence to his 
Tenant, by Reaſon of the Intereſts of the Lord Paramount: But the King and 
all the meſne Lords together may grant Licences unto the Tenants Paravail, 
who have the Fee of the Lands, that they may alien the ſame to an Abbot or 
Prior to hold of him in Frankalmoigne, or to grant the fame unto a lay 
Perſon, to hold of him by certain Services, becauſe that the Statute of Quia K 
emptores, &c. was made only for the Advantage of the Lords, and therefore 
they all may diſpenſe with the Statute, which ſee . Contra formam Collationis, 
Lib. d' Ent. 119. And there it appeareth, that the Heir ſhall have the Action 
againſt the Succeſſor of the Abbot, who aliened in the Time of his Anceſtor. 


Writ of Formedon in the Deſcender. 


1 Writ of Formedon in the Deſcender is grounded upon the (a) 1, 

Statute of Weſim. 2. cap. 41. and lieth where a Man giveth Lands to 

one, and the Heirs of his Body begotten: Or unto a Man and a Woman, 

and to the Heirs of their Bodies begotten; or unto a Man and a Woman 

who is his Couſin in Frank-marriage, by (5) Force of which Gift they are 

[ 212. ] ſeiſed, and afterwards he alieneth thoſe Lands, or is diſſeiſed of them, and 
dieth; his Heir ſhall have that Writ of Formedon in the Deſcender to reco- 

ver thoſe Lands given in Tall. | 


(a) A Formedon lies for a younger Son inhe- 
ritable by the Cuſtom, and he ſhall have a ge- 
neral Writ, but a ſpecial Count. 
Garranty 94. | 


(65) A ſpecial Writ was on the Reſervation of 


an Eſtate tail by a Fine which is recited in the 
Writ, 14 H. 4. 31. 1 H. 5. 10. and fee there 
that he need not ſhew the Fine. 2 H. 5. 4. 
See a ſpecial Form of a Writ on a Feoffment to 


the Uſes of the Feoffor and the Heirs of his 


Body, and it recites the Feoffment to Uſes ; and 
alſo the Statute of 27 H. 8. in the Writ (which 
had been better in the Count). Fi ver. Brocket, 
Dyer 181. 


Note; If A. recovers Land againſt B. by For- 


13 H. 4. 


eden in Deftentcr of the: Git of C. where 


there is no ſuch Gift, and dies: If the Iflue 


brings a Formedon againſt a Stranger, and the 


Gift is traverſed, it ſhall not maintain the Reco- 


very, becauſe he who recovers by Suppoſal comes 
in paramount the Tenant: But it is otherwiſe on 
a Recovery in Value by Warranty; ſor there he 
againſt whom the Recovery is, is as Donor. 
ere, 

Nets; On a Feoffment to the Uſe of one in 
Tail the Writ ſhall be general, and the Count 
ſpecial, Rafi. 339. and on a Demiſe, or a Re- 
covery in Value, both the Writ and the Count 
ſnall be general; but there muſt be a ſpecial 
Replication. 15 Ed. 3. Brief 324. 


And 


Writ of Formedon in the Deſcender. — 
And ſo upon every Gift in Tail of Lands or Tenements, if the Anceſtor 
doth alien the Lands or Tenements, or be diſſeiſed or deforced thereof, and 
dieth, he who is Heir unto the Lands by Force of the Gift ſhall have that 
Writ of Formedon in the Deſcender againſt him who is Tenant of the Lands 
or Tenements, or Pernor of the Profits of the ſame Lands or Tenements. 
But that Writ againſt the Pernors of the Profits is given by the Statute of 
Anno 1 H. 7. cap. 1. 8 
A And in ſpecial Cafe a Man may have a Formedon in the Deſcender of the 
Profit apprender in any Lands or Tenements, or iſſuing out of any Lands or 
Tenements: As if a Man grant twenty Shillings or twenty Pounds, iſſuing 
out of any Land or Tenement, unto a Man and the Heirs of his Body begot- 
tin, or unto a Man in Frank-marriage with his Daughter. Now if the Donee 
alien that Rent, or is diſſeiſed of the Rent, and dieth, his Heir, who is his 
Son or Daughter, ſhall have the Writ of Formedon in the Deſcender of that 
Rent - — 1 
B (a) And ſo if a Man grants the Moiety of the Profits ariſing out of his Mill 
unto another Man, and the Heirs of his Body, and the Donee dieth, and his 
Heir is deforced of the Profits, the Heir ſhall have a Formedon in the De- 
ſcender for thoſe Profits; and the Form of the Writ is ſuch : 
The King to the Sheriff, &c. Command W. Maſter of the Hoſpital of Saint 
Thomas the Martyr of S. that, &c. he. render to I. C. the Moiety of the Iſſues 
| forth coming of two Mills of him the ſaid Maſter in M. which B. ſome time Ma- 
ſter of the Hoſpital, &c. gave to W. of C. and the Heirs of his Body iſſuing, and 
which after the Death of, &c. gy 


1 Inſt. 21.b. 
22 R. 2. Dif 
contin. 50. 


And ſo it ſeemeth, that (5) if a Man granteth to one and the Heirs of his 
Body, Paſture for twenty Oxen, or for an hundred Sheep, Sc. and the Donee 
die, and his Son, who is his Heir, is deforced thereof; then he ſhall have a 
Formedon in the Deſcender; and the Writ ſhall be, WE 
The King to the Sheriff, &c. Command, &c. that, &c. he render to A. B. Pa- 
ure for twenty Oxen and one hundred Sheep in one hundred Acres of Land in M. 
which, &C. 5 |; DER 
But if a Man granteth Common of Paſture to one and the Heir of his 
Body begotten, which hath Cattle, and the Donee dieth, and the Heir is de- 
forced of the Common, the Heir ſhall not have a (c) Formedon in the De- 
fcender of the Common, but a Quod permittat, in the Nature of a Formedon, 
and ſhall count upon the Gift and the eſpecial Matter. But the Writ of For- 
medon is an Action aunceſtrel : For if he who is ſeiſed by Force of the Tail Ant. 124. 
be diſſeiſed of the Land, he ſhall have an Aſſiſe of Novel Diſſeiſin, or an Ac- ** 1 4 one 
C tion of Treſpaſs, at his Pleaſure, and not a Formedon. And what Manner of 2 2 
Gift ſhall be ſaid a Gift in Tail, and what not, appeareth by Mr. Littleton in otherwiſe in a 


Formedon. 


(a) See 16 Ed.3. For medon 29. and it fhall (3) See a good Diverſity herein, 27 H. 8. 12. 
bind the Eſplees in taking the Corn, &e. and per Shelly, 4 Ed. 2. Brief 793, 794. 
ſee there ſuppoſed that the Corn Mill be turned (c) See a Formedon in Deſcender of a Ser- 
into a Fulling Mill, and he demands the Profits; jeanty of the Cathedral of Lincoln, brought 
yet if Livery had been, he might have demand- againſt the Biſhop there, and one J. S. and ad- 
ed the Moiety of the two Mills. 45 Ed. 3. judged good without being forced to a Quo per- 
Feoffments go. Dower 50. See ſuch a Formedon mittal. 18 Ed. 3. 27. 
awarded good, 18 EA. 3. 56. his 


488 Mrit of Formedon in the Deſcender. 


his Chapter of Eſtate- tail; and therefore it is not neceſſary to expreſs the ſame 


here. But the Forms of the Writs of Formedon are many, as appeareth by D 
the Regiſter, thus : 


| The King to the Sheriff, &c. Command A. that, &c. be render 10 B. the Ma- 
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Vide 2 Eliz. 


Dyer 216. nor of N. with the Appurtenances which C. gave to D. and E. his Wife, and the 

„ Heirs of the Bodies of them the ſaid D. and E. (a) iſſuing, and which after the 

2 Death of the aforeſaid D. and E. ought to deſcend to the aforeſaid B. the Son and 

i Heir of the aforeſaid D. and F.. by the Form of the Gift aforeſaid, as be fan, 

ll 5 and unleſs, &c. 
4 22 H. 6. 36. (þ) And if the Gift be made in Frank-marriage, then the Form of the Writ E 


is ſuch: hich C. gave to B. in Frank-marriage "with the Daughter of the ſame 
C. and which after the Death of the aforeſaid D. and E. ought to deſcend to the 
aforeſaid B. the Son and Heir of the ſaid D. and E. c. | 
3. 21. (e) And in this Writ of Formedon he ought for to make Mention of every F 
Man who was ſeiſed by Force of the Tail, and to name him Son and Heir in 
72. his Writ, in this Manner: And which after the Death of the aforeſaid D. and 
E. and F. the Son and Heir of them the ſaid D. and E. ought to aeſcend to the 
aforeſaid B. the Son and Heir of the ſame F. &c. 
But if any of the Heirs in Tail were not ſeiſed by Force of the Tail, but G 
- over-live their Father, and die before that they enter into the Land, or have 
any Seiſin thereof; then they need not for to name them Heirs in the Writ, 
bur only in this Manner: 
And which after the Death of the e D. a of E. the Son of the ſame 
D. and of F. the Son of the aforeſaid E. ought to deſcend to the aforeſaid B. the 
Son of the aforeſaid F. (d) and Couſin and Heir of the aforeſaid D. SW. 
And fo he ought always to make the Demandant Couſin and Heir, or Son FI 
and Heir to him (e) who was laſt ſeiſed of the Tail, as the Caſe is; and the 
5 Ed. 3.pl 67 ſureſt Way for the Demandant 1 is, to make every Man who 1 is named in the 


Writ, 


(a) Duod dedit B. > C. uxori ejus & heredi- 


or Conſanguinity ; but in a Scire facias it is 
| Gus quos idem B. de Corp” ipſius C. procrearet, & 


ſufficient if he ſhews it dehors, 8 H. 4. 21. 


— * 1 . — * 18 E 5 _ - * e ire — * 
9 1 8 c LI - „ 4 8 1 2 1 (= p : - 7 
b ...... e . ST — 


N 3 — 
r * 


A 


* * 9 
- — 2 * 7 A ˙ mA 
* 2 A ————_— —— —— —————— — n 
* — mo f * q 1 o 


du poſt moriem pred” B. & C. & D. filii bert- 


pprocreat', &c. 


jt ſhall abate. 


ais eorum B. & C. de corpore ipſius C. per ipſum B. 
And held good on ſuch a ſpecial 
Gift, or otherwiſe he might have had my ſpe- 
cial Writ here. 3 Ed. 3.32. 12H. 4. 1. ad- 
judged. And Note; If the Writ be ad * B. 
15 Ed. 2. Brief 818. 

(2) It ſeems that the Iſſue after the fourth De- 
gree may have a Formedon, ſuppoſing the Gift 
to be general; or he may ſuppoſe it made in 
Frank marriage. 12 H. 4. 9. 

(c) A. the Great Grandfather was ſeiſed, hg 
not B. the Grandfather ; but D. the Father was 
afterwards ſeiſed, and E. the Son brings a For- 
medon, and made each one Heir to the other, 


and held good: Or he may ſay, Eo quod poſt 


mortem A. B. filii dicti A. & C. filii difti B. 
conſanguinei & heredis dicti A. prefato D. filio 
& heredi didti C. deſcendere debet, Cc. 


(4) So Note; In this Writ he ſhews Cofinage, 


Et quod poſt mortem B. & A. filii & haredis 


pred B. & C. filii & heredis egjuſdem B. & 


D. conſanguinei & heredis predig” C. &c. and 
it was abated by Award; con!r. if he had ſhewn 
how Coſin in his Count, 12 H. 4.1. 49 Ed. 3. 
21. 38 Ed. 3. 24. See 5 Ed. 2. Formedon Gr. 
contr. 11 H. 6. 43. 31 Ed. 3. Brief 338. it is 
neceſſary that he convey himſelf Heir to the 
Donee in the Writ, and not in the Count only, 
11 H.6. 21. A Gift was to the Grandfather, 
and to the Heirs of the Body of the Great Grand- 
father; he ought to make the Demandant Coſin 


and Heir to the Great Grandſather, or elſe each 


one Son and Heir to the other. Dyer 247. 

(e) See 39 Ed. 3. 10. accordant. Note ; In a 
Formedon the Demandant ought ta make him- 
ſelf Heir to the Donee; and for this ſee 11 H. 
6. 41. Et que poſt mortem A. & B. filii & he- 
redis dicti A. & C. fi B. prefato (the Deman- 
dant) io & heredi ditti C. and it was abated 


I | by 


Writ: of rares in the Deſcender. 


Writ, Son and Heir i in the Writ, although they were not ſeiſed of the Lands 
by Force of the Tail; for it is not material whether they were ſeiſed or not, 
although he name them Heir in the Writ; quod vide Anno 8 and 11 H. 6. 

And if Tenant in Tail hath Iſſue two Sons, and dieth, and a Stranger 
abateth, and entreth into the Land; and afterwards (a) the eldeſt Son dieth 
before he entreth into the Land, the youngeſt Son ſhall have a Writ of Formedon 
in the Deſcender, and needeth not name his eldeſt Brother Heir to his Father 
in the Writ, but only Son, becauſe he never had Seiſin of the Land, but only 
held the Eſtate; but if the eldeſt Brother had entred, and was ſeiſed by Force 
thereof, and died without Heir of his Body; then the youngeſt, Son who 1s 


his Brother and Heir, ought to mention the eldeſt in the Writ, and him Son [ 213. ] 


and Heir to his Father, and to make himſelf Brother and Heir unto him. 


A And if the Heir in Tail be ſeiſed by Force of the Tail or not, and after N. Br. 147, 
enter into Religion, and be profeſſed, then his (4) Heir ſhall bare a Writ of f 


Formedon in the Deſcender in ſuch Form: 

And which after the Death of the aforeſaid D. and 1 that E. the Son and 
Heir of the aforeſaid D. took upon him the religious Habit, in which Habit he 
was profeſſed, as be ſaith, ought to deſcend to'the eforeſaid: B. the Son and Heir 


of the ſame E. Sc. 


But if the Father maketh a F eoffment i in Fee, or leaſeth the Land for Life. 
and entreth into Religion, and is profeſſed : Yet his Heir ſhall not have a 
Formedon in the Deſcender, quia habitum religionis aſſumpſit, &c. during the 
Father's Life, becauſe the Father may lawtully give his Lands during his 
Life; and after the Death of the Father, he may aring | his common Writ of 


by Award. 1. Becauſe he did not make himſelf 
Heir to him who was laſt ſeiſed. 2. Becauſe 
when B. is ſuppoſed the only Son and Heir, you 
ſhall not make the Writ repugnant. 3. Becauſe 
the Writ does not make him Heir to the Donor ; 
for it may be that C. was a younger Son ; and 
therefore by Martyn, A. the Grandfather Donee 
is ſeiſec, B. the Father being Son and Heir of 
A. and C. the Son of B. prefato the Deman- 
dant, filio & heredi C. is not good, altho' he 
makes himſelf Heir to him who was laſt ſeiſed. 

(a) And ſee accordingly adjudged, that he 
need not name him Heir, or make the-younger 
Son, who is the Demandant, Heir to him; but 
there ought to be Mention of him in the Writ 
and Count, becauſe he ſurvived his Father. 
4 Ed. 2. Formedon 48. Yet it ſeems it is in the 
Election of the Demandant to mention his Bro- 
ther that ſurvived, but held not the Eſtate, and 
held, that the one Writ or the other is good 
enough, 11 Ed. 2. Formedon 56. 11 H. 4. 7. 
28 Ed. 3. 11. per Herle, 7 H. 6. 16. accordant ; 
but in a Writ of Right it is neceſſary that he 
be mentioned, 18 Ed. 2. Formedon 59. con. in 
Mortdauncęſtor, and this is a good Writ, Oe. in 
Right and Poſſeſſion. 


See 10 Ed. 2. Deſetnt 16. that the younger 
Son need not mention the Iſſue in this Caſe. So 
35 Ed. 3. Garranty 75. 4 Ed. 2. Formedon 40. 
con. 11 Ed. 2. fl. 56. 12 Ed. 2. Entry 8. 35 


Ed. z. Garranty 73. that he who ſeiſed, ſhall 


be ſaid to hold the Eſtate, and no other. So 
46 Ed. 3. 39. 42 Ed. 3. 20. and 37 H. 6. 
Brief 132. But 31 Ed. 1. Deſcent 315. con. 
11 Ed. 2. Formeden 56. See Bro. Omiſſion, &c. 


10. That if the elder Brother dies in the Fa- 
ther's Life- time, the younger Son ſhall not men- 


tion him in the Formedon in Deſcender or Re- 


verter, 18 Ed. 2. Formedon 59. 11 H. 4. 72. 


Nat. Br. 250. So if the Father does not ſur- 
vive the Grandfather, the Son need not mention 
the Father in his Writ. 5 Ea. 2. For medon 51. 
S -2 0M $4. 

Note; In a Sci fa to execute a ehen de in 
Remainder, the Plaintiff was driven to make 
mention of all thoſe on whom the Land de- 


ſcended in Tail, though they were never ſeiſed. 


25 Ed. 3. 44. See 10 Ed. 2. F. Deſcents. 
) See according to this Diverſity, Kelxu. 104. 


yet ſuch Iſſue ſhall have Voucher and Age, li- 


ving his Father, but ſhall hold the Lands, Sc. 
charged with the Rent granted by his Father. 15. 


Rr r Formedon, 
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Writ 'vf Formedon in the Deſcender. 


Formedon, if he will, or that ſpecial Writ, guia habitum religions aſſump” „at 
his Election, as it ſoemeth. 

And if Tenant in Tail goeth upon Pilgrimage, and dieth in his Journey, B 
his Heir ſhall have a F ormedon. againſt a Stranger who entreth and abateth ; 
and the Form of the Writ ſhall be, 

And which after the Death of the aforeſaid D. and after that E. the Son and 
Heir of the aforeſaid D. took a Journey of Pilgrimage towards Saint James, in 
which Journey he died, as he faith, ought to deſcend to the aforeſaid B. Son and 
Heir, &c. 

And if Tenant 1 Tail hath Iſſue two Daughters, and one of them hath C 


| Ie a Son and dieth, and afterwards the Tenant in Tail dieth, and a Stranger 


abateth; now the e and the Son of the other Daughter ſhall have a 
Formedon in this F orm: 

That he render to B. and C. one Meſſuage which D. c. and which after the 
Death of the aforeſaid E. and of F. one of the Daughters of the ſame E. ought to 
3 to the aforeſaid B. the other of the Daughters of the aforeſaid E. and to 
B. the Son of the aforeſaid E. and Couſin and Heir of the aforeſaid E. Sc. 

And if Tenant in Tail hath Iflue two Sons, and dieth, and the eldeft Son D 
entreth, and hath Iſſue and dieth, and his Iſſue entreth and dieth without 
Iſſue of his Body, then the- youngeſt Son, the Tenant in Tail, ſhall have 
fuch Writ of Formedon, if he be deforced of the Land. 

And which after the Death of the aforeſaid D. and of E. the Son and Heir of the 
faid D. and of F. the Son aud Heir e of ihe fe faid E. ought to deſcend to the aforeſaid 
B. the Son and Heir of the aforeſaid D. and Coufin and Heir of the aforeſaid F. (a). 

And if a Man give Lands in Tail unto a Woman and the Heirs Males of E. 
her Body, and of R. her late Huſband, begotten ; if the Woman die, and a 
Stranger doth abate, her Heir Male begotten by R. her Huſband, ſhall have a 
Formedon in this Manner: 

Which C. gave to D. 4who was the N 72 of R. and to the Heirs Male of the 


Body of her the ſaid D. and the aforeſaid R. ſome time her Huſband, iſſuing, and 


which after the Death of the aforeſaid D. ought to deſcend to the aferefaid W. Son 
and Heir of the ſeme D. of ber Body and the Body of ihe aforeſaid R. begotten, &. 

And if a Man give Lands to R. and unto the Heirs which the ſaid R. ſhall F 
beget on his firſt Wife, then the Form of the Writ of Formedon is ſuch : 

Which W. gave to R. and to the Heirs which the ſame R. ſhould beget of his 
firſt Wife, and which. after the Death of the aforeſaid R. and A. the Daughter of 
G. «whom he firſt married, ought to deſcend to the aforeſaid I. Son and Heir of the 
fame R. of the aforeſaid A. his fuſt Wife begotten, &c. 

And if a Man give Lands unto a Woman, and unto the Heirs which he G 
himſelf ſhall beget on the Body of the ſaid Woman, and after they have Iſſue 
between them two Daughters, and one of them hath Iſſue a Daughter, and 


dieth, and after the Donor and Donee dieth, the Aunt and the Niece ſhall 


join in a Formedon for that Land, if they be deforced thereof; and the Writ 


mall be ſuch: 


(a) Without ſay ing Maſculb, for it appears by the Writ, 11 H. 6. 45. 
Which 


Writ. of formedon in the Deſcender. 


bich R. gave to M. and to the Heirs which: he the ſaid R. ſhould beget of the 
Body of her the ſaid M. and which after the Death of the aforeſaid M. and of 


A. one of the Daughters (a) of the ſame M. begotten. of her Body by the aforeſaid 


R. ought to deſcend to I. the. vther of the Daughters of. the ſame M. begotten of her 
Body by the aforeſaid R. and to J. of S. the Son of the aforeſaid A. and Couſin and 
Heir of the ſame M. c. 


1H And if Lands be given to a Man arid his Wife, and to che Heirs of their 


two Bodies, and they have Iſſue a Son, and die, and the Son is ſeiſed, and 


hath Iſſue three Daughters, which hath Iſſue, and die in the Life of their Ha- 


ther, and after one of the Daughters hath Iſſue, and claimeth in the Life of 
the Grandfather, and afterwards the Father and three Daughters die, the Co- 
parceners of the three Daughters ſhall have a Formedon in f uch Form: 


And which after the Death of the aforeſaid E. and F. and if W. the Son and 


Heir of the ſame E. and F. and of A. M. and K. the Daughters of the aforeſaid W. 


* 


A 


and of Sarah the Daughter of the aforeſaid M. ought to de cend to the aforeſaid A. 
the Daughter of the aforeſaid A. and to John the Son of the aforeſaid K. and 40 W. 
Son of the aforeſaid S. Couſms and Heir ef the aforeſaid William, GS. 

And if Lands be given to R. and 7, and to the Heirs of the Body of R. be- 
gotten, and R. hath Ie four Daughters, and he and one of his Daughters 
enter into Religion, and are profeſſed, and 7. dieth ; and. afterwards one of 


the Daughters of R. dieth before they have any Poſſeſfion of the Lands, and 


the other two Daughters do ſurvive, and, are deforced of the Land, they ſhall 


have a Formedon in ſuch. Form: 
Which T. gave to R. and I. and to the Heirs of the Body of him the ſaid R. i/- 
ſuing, and which (O) after the Death of the aforeſaid'T. and after that the afore- 


ſaid R. and Grace, one of the Daughters of the aforeſaid R. took upon them the 


religious Habit, and in which Habit they are profeſſed, as it is ſaid ,, and alſo. after 
the Death of E. another of the Daughters of the aforeſaid R. ought to deſrend- to 
the aforeſaid M. and A. two other Daughters of the ſame R. ce. 

And if the Reverſion of Tenant in Dower be granted to a Man in Tail, 
and after the Death of Tenant in. Dower he is ſeiſed. of the Land by Force of 
the Gift, and hath Iſſue and dieth, and the Iſſue entreth and hath a Daughter 
and dieth, and afterwards a Stranger entreth, and abateth in the Land, the 
Heir of che Iſſue in Tail ſhall have a Formedon in this Form: 

Mpich I. of H. holds in Dower of the Inberitance of I. of S, and which the. ſame 
I. granted to W. of S. to hold to him and the. Heirs of his Body. iſſuing, and which 


after the Death of the aforeſaid I. and W. and of R. the Son nd Heir of the ſame 
W. ought to deſcend to the aforeſaid Iſabel the Daughter and Heir of the aforeſaid W. 


And if a Man leaſe Lands for Life, and afterwards grants the Reverſion in 
Tail, and then Tenant for Life dieth : Now if a Stranger abate in the Land, 


the Geantin in the Reverſion ſhall have ſuch Writ : 


(a) Without ſaving (ET R.) becauſe he had R. & M. ſhall be well enough. 20 Ed. 43. 
nothing in the Tail : But if on the ſhewing it Brief 377. 
happens to appear, that R. was Tenant by the (6) Ne, The Death of R. ought to be herwn, 
Curtely, thereon ſhewing the Writ Pe mortem or 4 65 Writ ſhall abate, Commendabt men. 
11 H. 6. 28. 
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Writ of Formedon-in the Deſcender. 


Which I. gave to P. for his Life, and which the ſame I. granted to the afore- 


faid F. and the Heirs of his Body iſſuing, to have after the Death of him the ſaid 


P. and which after the Death of the aforeſaid P. ought to remain to the aforeſaid 
F. by the Form of the Gift and Grant aforeſaid, &c. (a). 1 85 

And if a Man leaſe Lands for Term of Life, and afterwards grants the 
Reverſion 1n Tail by Fine unto a Man and his Wife, and unto the Heirs which 
he ſhall beget on 'the Body of his Wife, and afterwards the Tenant for Life 
dieth, and the Huſband and Wife enter, and are ſeiſed by Force of the Tail, 
and die, and a Stranger abateth and entreth into the Land ; the Heir ſhall 
have a Formedon, thus: ele | 

Which A. gave to B. for the Life of him the ſaid B. by a Fine thereof in the 


Court of Lord E. ſome time King of England, before C. and his Companions then 


Fuſtices, &c. - by his Writ levied, granted to D. and E. his Wife, to have after the 


Death of the ſaid B. to them the ſaid D. and E. and the Heirs which the ſame D. 


ſhould beget of the Body of her the ſaid E. and which after the Death of the afore- 
ſaid B. D. and E. ought to deſcend to the aforeſaid F. the Son and Heir (b) of the 


_ aforeſaid D. and E. of the Body of the ſaid E. by the aforeſaid D. begotten, by 


the Form of the Gift and Fine aforeſaid, as he ſaith, & c. (c). 


to alledge Eſplees in the Donor ; but where it is 
ſo, te is not prejudiced. 8 Ed. 3. 19. 10 Ed. 
3-5. 2. He may have in this Caſe a general 
Writ, ſuppoſing the Gift to be immediately to 
C. and then it is ſufficient to alledge Eſplees in 
C. without Doubt. 9g H. 6. 53. 44 Ed. 3. 18. 
3. He may count on the ſpecial Matter, and 
then ought to alledge Eſplees in B. and alſo in 


(a) It ſeems he may have a general Writ in 
this Caſe. 11 H. 6. 21. 
() See the like Writ awarded good, 11 Ed. 3. 
Brief 474. 41 Ed. 3. Brief 459. | 


6e) tn what Manner Eſplers foal be alledeed in a 


Formedon. 


In a Formedon in Remiainder it is ſufficient 
to alledge the Eſplees in him who was ſeiſed by 


the Gift, without alledging them in the Donor ; 


guod wide ꝙ H. 6. 53. 11 Ed. 3. Formedon 31. 
yet the Count is not the worſe, if they are al- 
ledged in the Donor, 8 Ed. 3. 59. Raft. Entr. 


369. 27 Ed. 3. 84. and the Reaſon in this Caſe 


and in Formedon in Deſcender, is, for that 
the Count ſhews a Seiſin in the Donor. 15 Za. 
4. 17. In a Formedon in Deſcender, if A. 
gives to B. for Life, Remainder to C. in Tail ; 
B. dies, and C. enters and dies, and the Iſſue 


the Donee, 11 Ed. 3. Formedon 32. 8 Ed. 3. 19. 
Raft. Entr. 363. yet ſee a Formedon in Deſcen- 
der, where a Reverfion was granted in Tail, 
bound the Efplees in ſuch ſpecial Writ in the 
Donor, 5 Ed. 3. 17. 4 Ed. 3. 45. and allo in 


the Leſſee for Life, and in the Grantee in Tail. 


4. A Formedon in Reverter ought to alledge 
Eſplees in the Donor, 9 H. 6. 53. and alſo in 
the Donee. | | | 
Note; In a Scire facias to execute a Remain- 
der, the Plaintiff was driven to make mention of 
all thoſe on whom the Land deſcended in Tail, 


brings Formedon in Deſcender; and held, 1. In 


although they were not ſeiſed. 25 Ed. 3. 44. 


10 Caſe in Formedon in Deſcender is it neceſſary See 10 Ed. 2. Deſornts. 


Another 


Another Writ of Formedon in the Deſcender. 


—HERE. is another Writ of Formedon ih the Deſcender, which 1s called 

KL a Writ of Formedon of Land, which he holdeth in Coparcenary, and 
that Writ lieth properly where Tenant in Tail dieth ſeiſed, and hath Iſſue 
many Daughters, and they enter, and make a Diviſion and Partition of the 
Land betwixt them, and one of the Coparceners after the Partition doth alien 
her Part, and dieth ; hex Heir ſhall have that Manner of Writ of Formedon, 


and that Writ lieth for Lands given in Frank-marriage, as well as for other 


Lands given in Tail. 

And if Lands in (a) Gavelkind be intailed, and deſcend to many Brethren, 
as Heirs to their Father, and they make Partition betwixt them of the Lands, 
and afterwards one alteneth his Part, and dieth, his Heir ſhall have a Forme- 
don of that which they held in Parts; and the Form of the Writ is ſuch: 

The King, &c. Command A. that, &c. he render to B. eighty Acres of Land 
with the Appurtenances in D. which b), together with other eighty Acres of Land 
with the Appurtenances in the ſame Town, L. gave to T. in Frank-marriage with 
I. the Daughter of the aforeſaid L. and which after the Death of the aforeſaid T. 
I. and of M. the Daughter and one of the Heirs of them the ſaid T. and I. (who 


held them for her Purparty falling to her of the aforeſaid one hundred and fixty 
Acres of Land, by Partition between her the ſaid M. and R. the Siſter of the 
ſame M. the Daughter and other Heir of the aforeſaid T. and I. thereof made) 


ought to deſcend to the aforeſaid Son and Heir of the ſaid M. Sc. 

Sd if two Coparceners be Tenants in Tail by Deſcent from their Father or 
Mother, and afterwards they make Partition, and one Coparcener hath Iflue, 
and dieth, and the other Coparcener dieth without Iſſue, the Heir of that Co- 
parcener who hath Iſſue ſhall have a Formedon in this Form: 

And which after the Death of the aforeſaid T. and I. and of K. the Daughter 
and one of the Heirs of them the ſaid T. and I. (who held the ſame for her Pur- 
parly falling to ber of the aforeſaid one hundred and ſixty Acres of Land, by Par- 
rition between her the ſaid K. and M. the Siſter of the ſame K. the Daughter and 
other Heir of the aforsſaid T. and I. thereof made) =_ of the aforeſaid M. ought 
to deſcend to the aforeſaid G. the Son of the aforeſaid M. and Coufin and Heir of 
the aforeſaid K. Ce. 

And it appeareth by the Regiſter, that a Man ſhall have a Writ of For- 
medon of Land which he held in Partition by the Name of the Moiety in 


ſpecial Caſes; as where two Coparceners are Daughters of Tenant in Tail, 


and they make-Partition between them of the Land, and afterwards one Siſter 
dieth without Iſſue, and the other Siſter alieneth the Land, and hath Iſſue and 


dieth ; the Iſſue of the Coparcener who had Iſſue, ſhall have a Formedon of 


all the Land 1 in Tail in this Form : : 


(a) He ought to ſhew in his Count, that the the Lands in Fee-fimple are allotted to the elder 
Tenements are partible, but not in the Writ. Son, and all the intailed Lands to the younger, 


11 H. 6. 44. who aliens and dies, without ſaying una cum, 
(5) Note; The Form of the Writ, when all Cc. 20 H. 6. 13. Th 
2 
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Another Writ of Formedon in the Deſcender. 


The King to the Sheriff, &c. Command F. that, &c. he render to H. ten Meſ- 
ſuages and twenty Acres of Land with the Appurtenances, &c. which I. gave to A. 
and the Heirs of his Body iſſuing, and which after the Death of the aforeſaid A. 
and of M. the Daughter and one of the Heirs of the ſame A. who held a Moiety 
of the aforeſaid Meſſuages and Lands for her Purparty, and of B. the Daughter 
and the other Heir of the aforeſaid A. who held the other Moiety of the ſame Meſ- 
ſuages and Lands for her Purparty, by Partition thereof between them made (which 
ſaid B. as Siſter and Heir of the ſaid M. held the Moieiy aforeſaid falling to the 
aforeſaid M. after the Death of the ſaid M.) ought to deſcend to the aforeſaid 
H. the Son and Heir of the aforeſaid B. &c. 

And the Writ is good, becauſe by the Death of one Siſter without Iſſue the 
Partition is made void, and the other ſhall have the whole Land as Heir in Tail. 
And if a Man give Lands in Tail unto J. his Daughter, and to the Heirs of D 
her Body, and J. hath Iſſue two Daughters, and dieth, and they enter and make 
Partition between them, and afterwards one of the Daughters hath Iſſue two 
Daughters, and one of the two Daughters hath Iſſue four Daughters, and die, 
and afterwards the Aunt who was one of the Daughters of the Donee dicth 
without Iſſue, Sc. and a Stranger abateth; the four Daughters, and the Iſſue 
of the other Siſter, ſhall have a Formedon in ſuch Form: 5 

That, &c. he render, &c. three Meſſuages, one hundred Acres of Land, and 
twenty Acres of Meadow, and one hundred Shillings Rent, with the Appurtenances 


in N. which together with the Manor of B. with the Appurtenances, A. gave to1. 
His Son and to the Heirs of his Body iſſuing, and which after the Death cf the 


aforeſaid I. and of C. the Daughter and one of the Heirs of the ſame I. (who held 
the ſame for her Purparty falling to her after the Death of the aforeſaid 1. of the 
ſaid Manor, Meſſuages, Land, Meadow and Rent, by Partition between ber the 


| ſaid C. and D. the Daughter and the other Heir of the ſame I. thereof made) and 


of the aforeſaid D. and of A. and E. the Daughters of the ſaid D. ought to deſcend 
10 the aforeſaid Margaret, Margery, Katherine and Conſtantine, the Daughters 
of the aforeſaid A. (and T. Son of the aforeſaid E.) and Couſins and Heirs of the 
aforeſaid C. &c. „ 85 

And if the Moiety of any Land be given to the Huſband and Wife, and A 
unto the Heirs of their two Bodies begotten, and they have Iſſue four Daugh- 
ters, and die, and the Siſters enter and make Partition betwixt them, and af- 
terwards the two Siſters die without Iſſue, and the third Siſter alieneth, and 
dieth without Iſſue; the fourth Siſter ſhall have a Formedon in this Form: 

And which after the Death of the aforeſaid Roger and Agnes, and of Alice 
the younger Daughter and one of the Heirs of them the ſaid Roger and Agnes, 
(which ſame Alice the younger held the ſaid fourth Part for her Purparty falling 
to her of the aforeſaid Moiety, by Partition between her and Iſabel and Alice the 
elder and the aforeſaid Maud, the Daughters and three other Heirs of the afore- 
ſaid Roger and Agnes his Wife, thereof made) and of the aforeſaid Iſabel Daugh- 
ter of Roger, and of Alice the elder, ought to deſcend to the aforeſaid Maud the 
Siſter and Heir of the ſame Alice the younger, &c. 

And to make a full Declaration of the Caſe of Formedon in the Deſcender, 
upon which the Writ is founded, it is neceſſary to have the Pedigree made in 
the Writ, which you ſhall ſee here following: 


Henry 


2 


Another Writ of Furmellon in the Deſcender. 
Henry Ruſſel. 

Elizabeth his Wife. 
Henry "Ruſſel. 

Joan. Fohn. Alice. 


—J__ —_—— 


3 


Joan, Mau Margaret, 
John married Will. Harper. 
Gifford. to F. 


| ö n 


Roger. Joan, T homaſin, Margery, Tſabel, x 
John, James, Thomas, Thomas, 


Botre. Penros. Cole. Trevetben. 
Ko 

Henry | „ 

Gifford. Trevethen. 


Henry Ruſſel gave Land to Henry Ruſſel and to Elizabeth his Wife, to Henry 
their Son, and to the Heirs of the ſaid Henry the Son of his Body lawfully 


begotten, and died, and after Henry Ruſſe! the Father and Mother died, and 


Henry Ruſſel the Son was ſeiſed by Force of the Tail, and had Iſſue Joan, Fobn 
and Alice, and Alice had Iſſue Joan, Maud and Margaret, and Joan was mar- 
ried to John Gifford, and had Iſſue Roger Gifford, who had Iſſue Henry Gifford, 
and Maud was married to F. and had Iſſue Joan, married to Fohn Botreux, 
Thomaſin married to James Penros, Margaret married to Thomas Cole, and 1/a- 
bel married to Trevethen; and Jſabel had Iſſue Ralph Trevetben; and Margaret 


was married to William Harper: And Henry Ruſſel the Son died, and Fohn 


his Brother entred and was ſeiſed by Force of the Tail, and died, and a 
Stranger abated, and all the Heirs in Tail are dead, but Margaret Harper the 
Wife of William Harper, Henry Gifford, Thomaſin married to James Penros, 
Joan Botreux married to John Botreux, and Margery Cole married to Thomas 
Cole, Joan, Margaret, and Ralph Son of the ſaid Jabel; now theſe Coparce- 
ners ſhall join in the Formedon, and the Writ ſhall be ſuch : 
The King to the Sheriff, &c. Command Reginald Rees that, 8c. he render to 
William Harper and Margaret his Wife, Henry Gifford, James Penros and 
Thomaſin his Wife, John Botreux and Joan his Wife, Thomas Cole and Margery 


his Wife, and Ralph Trevethen, the Manor of R. with the Appurtenances, which | 


Henry Ruſſel gave to Henry of Ruſſel and E. his Wife, and to Henry the Son of 
them the ſaid Henry of Ruſſel and Eliz. his Wife, and to the Heirs of the Body of 
him the ſaid Henry the Son of Henry iſſuing, and which afier the Death of the 
aforeſaid Henry of Ruſſel and Eliz. his Wife, and of Henry the Son of Henry, 
and of John the Son and Heir of the ſame Henry the Son of Henry, and of John 
the Brother and Heir of the ſame John the Son of Henry, and of Alice the Siſter 
of the ſame John the Brother of John, and of Joan one of, and of Maud the other 


of the Daughters of the ſame Alice, and of Roger the Son of the aforeſaid Joan the 
Daughter 
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Daug ter of Alice, and of Joan one of the Daughters of the aforeſaid Maud, 
els to deſcend to the aforeſaid Margaret the Wife of William, the third of the 

Daughters of the aforeſaid Alice, to Henry Gifford Son of the aforeſaid Roger, 
and to Thomaſin the Wife of the ſaid James, and to Joan the Wife of the ſaid 
John, and to Margery the Wife of the ſaid Thomas, the other Daughters of the 


ſaid Maud, and to Ralph the Son of the: ſaid label Daughter of Maud, and 


Cauſi 1 and Heir of the aforeſaid John the Brother of 1 5 Se. 


Another Writ of Formedon in the Defender called 


3 tenuit. 


HERE is another hrs of Writ of Formedon in the Deſcender, / 
which is called Formedon qui infimul tenuit ; and that Writ lieth by one 
Coparcener, or by one Heir in Gavelkind of Lands intailed, where they hold 
the Lands intailed in Coparcenary without any Partition made between them 


of the ſame, and afterwards one Coparcener doth alien her Part unto a Stranger 


in Fee, and dieth without Iſſue, or hath Iſſue, and dieth; or if ſhe dieth 


ſeiſed, and hath Iſſue, and a Stranger doth ouſt the Iſſue, or the other Co- 


parcener doth put out the Iſſue, the Iſſue, or he who is Heir to the Tail of 
thoſe Lands, ſhall have that Writ of Formedon agaiuX the Stranger, or the 


other Coparcener, who deforced her of the Land. 


The King to the Sheriff, &c. Command the Abbot of Weſtminſter, &c. that, 
&c. he render to B. and I. his Wife, two Parts of thirty Shillings Rent of one 
thouſand white Loaves of Bread of the Price of twenty Sbillings, and of five Flag- 

gons of Ale of the Price of ten Pence, with the Appurtenances in B. which together 
with a third Part (a) of the ſame Shillings Rent, Bread and Ale, with the Ap- 
Purtenances in the ſame Town, A. gave to G. and B. his Wife, and to the Heirs 
of the Bodies of them the ſaid G. and B. iſſuing, and which after the Death o 


i 
the aforeſaid G. and B. and of R. the Son and Heir of them the ſaid G. and B. 


and of T. the Daughter and Heir of the ſame R. and of W. the Son and Heir of 
the ſame T. and of M. the Son and one of the Heirs of the ſame W. (who Held 
thoſe two Parts and the ſaid Part together with K. the Daughter and the other 
of the Heirs of the aforeſaid W.) and of D. Daughter and Heir of the ſame M. 


ſe 
and of the aforeſaid K. Aunt of the aforeſaid C. and of F. Daughter of the ſame 


K. ought to deſcend to the aforeſaid I. the Daughter of the aforeſaid F. and Couſin 
and Heir of the aforeſaid D. by the Form of the Gift aforeſaid, &c. 


And by that Writ it ſeems, that 7. is ſeiſed of the third Part of thoſe Rents; 
and bringeth this Writ of two Parts of that Rent. 


And there is another Writ of Formedon and Iſimul tenuit, where he ſhall 
make his Demand by the Name of the Moiety, and that is where one Co- 


parcener is deforced of her Part, and the other Coparcener is in Poſſeſſion of 
her Part; and the Writ is {ſuch : 


(a) Note; Theſe Words are neceſſary. 5 H. 5. 8. 
2 Command 


Writ of Inſimul tenuit. 


Command the Abbot of Weſtminſter that, &c. he render to B. and I. his 
Vie, the Moiety of thirty Shillings Rent, and of the Rent of a Thouſand white 
T.caves of Bread of the Price of ten Shillings, and of fue Flaggons of Ale of the 
Price of ten Pence, &c. with the Appurtenances in the City of Weſtminſter, 
which together with another Moiety of the ſame thirty Shillings Rent, and of the 
Rent of Bread and Ale, with the Appurtenances in the ſame City, A. gave to G. 
and B. his Wife, and to the Heirs of the Bodies of them the ſaid G. and B. 
iſſuing, and which after the Death of the ſaid G. and B. and of F. the Son 
and Heir of the ſame G. and B. and of T. the Son and Heir of the ſame F. and 
of W. the Son and Heir of the ſame T. and of R. the Son and one of the Heirs 
of the ſame W. (who held the ſame, and the aforeſaid other Moiety, together 
with M. the Daughter and the other Heir of the aforeſaid W.) and of FE. the 
Son of the ſame R. ought to deſcend to the aforeſaid I. the Daughter of the 
aforeſaid E. and Couſin and Heir of the aforeſaid R. Sc. 

C And it appeareth by that Writ, that one Coparcener ſhall have the Writ of 
Formedon in the In/imul tenuit againſt a Stranger upon the Poſſeſſion of his An- 
ceſtor, without naming the other Coparcener who hath her Part in Poſſeſſion, 

And if a Man do bring a Formedon in the Deſcender upon the Seifin of his 
Brother, and as Heir to his Brother; he ſhall not mention in the Writ, that 
his Brother is dead without Iſſue: But if a Man bring a Formedon in the 
Deſcender as Couſin and Heir to him, he ought to mention in the Writ how 
he is Couſin an Heir to him, and he ought to make himſelf Heir to him who 
was laſt ſeiſed, and that by the ſame Writ. 855 : 

D And a Man ſhall have a Formedon in the Deſcender upon a Gift in Tail 
made after the Statute de Donis, if the Alienation be made after the Statute, 
and not before. 4 | | | 
E And if Lands in Tail deſcend to two Coparceners, and one entreth into the 40 Ed. ; l. 
whole, and the other hath Iſſue and dieth, and ſhe which entreth into the 4 Ed. 3-2 
whole dieth without Iſſue, the Iſſue of the other Coparcener ſhall have ſeveral 15 ag 7 
(a) Writs of Formedon, one of Seiſin of the Grandfather, and in that Writ he 19 H. G5; 
ſhall not ſay In/imul tenuit, Sc. becauſe her Mother was never ſeiſed; but of 
the other Moiety of the Land of the Seiſin of her Aunt, the Writ ſhall ſay, 
F Qui inſimul tenuit with her Mother; for that Seiſin was a Seiſin to her Mother, 
if he would, Sc. And if one Coparcener after the Death of the Anceſtor 
enter into the whole, and alieneth in Fee, and dieth without Iſſue, the other 
Coparcener ſhall demand the Moiety as Heir unto her Father, and the other 
Moiety as Heir unto her Siſter. | On a IT. 
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dis of the Donee for the one Moiety, and for the 


(a) See accordingly adjudged, 40 Ed. 3. 8. 
where the Caſe is, Donee in Tail had Iſſue two 
Daughters A. and B. 4. enters into the Whole, 
and aliens in Fee, and dies without Iflue, B. 
has Iſſue C. and dies, C. brings a Formedon, 
Due poſt Mort. A. Donee and B. fliæ of the 
Donee deſcend” debet to the Demandant (of one 
Moiety) and for the other Moiety, Quæ poſt 
ert. of the Donee, and 4. filiæ & unius bœre- 


other to B. the Heir of A. qui infimul, &c. ad- 
judged, 43 Ed. 3. 16, 17. Vet fee per Car. 


19 H. 6. 45. if the one Parcener enters into the 
Whole, and after dies, and the other has Iſſue 


and dies, the Iſſue ſhall have a Formedon againſt 


the Tenant in Poſſeſſion of her Mother, ſuppoſing 


guod inſimul tenuit with the Aunt, for the Poſſet- 
ſion of one is the Poſſeſſion of the othoy. 


8 Aa 
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the Writ ſhall be of common Form, as the Writ of Formedon brought by 
ll. Siſters, and in the Count he ſhall ſhew the Cuſtom. 
„ A Formedon ſhall be brought of Gorſes, but not of an Advowſon. 

| | And if Tenant in Tail be indebted to the King in the Exchequer, and 
dieth; and his Heir entreth into the Lands, and is diftrained in the entailed 
Lands for the King's Debt: Now if the Father's Executors have Aſſets or 
Goods, or if the Father hath Lands in Fee-fimple in the Hands of others, 
which he hath aliened; the Heir in Tail ſhall have a ſpecial Writ unto the 
ih 4Eliz. 240.b. Treaſurer and Barons of the Exchequer, rehearſing the whole Matter; com- 
| accordant, but manding them that they do enquire thereof; and if it be true, that they do 
3 3 ſurccaſe to charge him upon the entailed Lands; and the Writ is ſuch: 
ani The King to his Treaſurer and Barons of the Exchequer, greeting: R. the Sen 

of I. of W. hath fhewed unto us, That although he doth not hold Lands or 


' Tenements which were his the aforeſaid 1.'s, ſaving twelve Meſſuages and two 


[ 217. ] And if the Heirs in Tail of Gavel-kind bring a Formedon in the Deſcender, A 


B 


Ploughlands in I. with the Appurtenances, which the aforeſaid I. and C. his 


4 Wife, Mother of the aforeſaid R. whoſe Heir he is, held to themſelves and to the 
4 Heirs-of the Bodies of them the ſaid I. and C. iſſuing, of the Gift and Grant of 
H. of C. by a Fine thereof levied in the Court of Lord E. &c. our Grandfather, 
and which after the Death of the aforeſaid I. and C. came to the Hands of him 


the ſaid R. by Virtue of the Fine aforeſaid ; you nevertheleſs diſtrain him the ſaid 


i | R. in the Lands and Tenements aforeſaid, which are ſo holden in Fee-tail, for 


one hundred Pounds to us for Arrearages extended by you of the Manor of Orford, 


of the aforeſaid I. after we took upon us the Government of the Realm; and the 
Tenements aforeſaid, fo given and granted to the ſaid I. and C. in Fee-tail, are 
committed to be rendered, you omitting as well the Inheritance of the aforeſaid J. 
as the Tenants of the Lands and Tenements which were of him the ſaid I. in 
 Free-jimple, which of Right ought to be charged with his Debt, and have ſufficient 
whereof thoſe Debts may be levied, and diſquiet and unjuſtly agrieve him many. 
Ways upon that Occaſion, & c. whereupon he hath beſought us to provide for him a 
Remedy: We being unwilling that the aforeſaid R. ſhould be injured in this 
Matter, command you, that if it ſhall appear to you in a legal Manner, that the 
Meſſuages and Lands aforeſaid were given and granted to the aforeſaid I. and 


Lands and Tenements which were of the aforeſaid I. ſaving the ſame Meſſuages 


Heir or the Tenants aforeſaid, have 'uſficient whereof the ſaid Debts may be 
levied, as is before ſaid, then cauſe the ſaid R. to be diſcharged and acquitted of 
the aforeſaid one hundred Pounds towards us, charging thoſe who, thereupon, of 
Right ought to be charged, as ſhall be juſt. Fitneſs, &&c. wet. 
And by that Writ it appeareth, that if the Heir or the other Tertenants 
were not ſufficient for to pay the Debt, the Lands which the Heir hath in 
4 Eliz, 240. Tail ſhall be charged; for ſome ſay that the King is not bound by the Statute 
of Donis, Sc. but that he is in the ſame Caſe he was before; Quære thereof (a). 


() Note; Stat. 33 H. S. c. 39. makes the Heir in Tail liable. 


And 


C. in Manner aforeſaid, and that he the ſaid R. doth not hold any other 
and Land, which: came to his Hands by Virtue of the Fine, and that the ſaid 


| Writ of Formedon in the Remainder. 

And if a Man do alien his Lands in Fee, and afterwards become indebted 
to the King, Cc. If the Alienee be diſtrained for that Debt, he ſhall have a 
ſpecial Writ to the Treaſurer and Barons of the E rehearſing the 
whole Matter, commanding them for to ſurceaſe, Sc. 

And ſo if a Man be diſtrained for a Debt or Duty due to the King, as 
Executor, or as Pledge for him who is the King's Debtor, he ſhall have a 


ſpecial Writ unto the Treaſurer and Barons of the Exchequer to inquire there- 
| o*, and to do Right (a). 
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DHE Writ of Formedon in the Remainder lieth, where a Man giveth 

Lands to one in (5) Tail, the Remainder. unto another in Tail, and after- 
wards the firſt Tenant in Tail dieth without Iſſue of his Body, and a Stranger 
doth abate and deforce him in the Remainder; he in the Remainder, or his 
Heir, ſhall have that Writ of Formedon in Remainder. And ſo if the firſt | 
Tenant in Tail alieneth in Fee, and dieth without Iſſue of his Body begotten, | 

he in the Remainder in Fee ſhall have a Writ of Formedon 1 in the Remainder 
to recover his Eſtate, c. 

, And if a Man giveth Lands for Term of Life, the Nemaiuder to another, 
and the Heirs of his Body begotten, and the Tenant for Life dieth, and a 
Stranger abateth and deforceth him in the Remainder, that he cannot enter, 
he in "the Remainder, or his Heir, ſhall have a Formedon in Remainder to 
recover his Eſtate, &c. 

So if a Man make a Gift in Tail, the Remainder in Fee to another, and 

the Tenant in Tail alieneth in Fee or in Tail, or for Life, and dieth without 
Iſſue, he in the Remainder, or his Heir, ſhall have a Formedon in- the Re- 
mainder to recover that Land. 
And it ſeemeth the ſame Law ſhall be, if a Man leaſe Lands for Term of 
Life, the Remainder to another in Fee, and the Tenant for Life doth alien 
in Fee, or in Tail, or for Life, and dieth, and a Stranger abateth and defor- 
ceth him who ought for to have the Remainder; then he in the Remainder, or 

his Heir, ſhall have a Formedon in the Remainder to recover that Land; 
Quod vide 24 Ed. 3. 

And that appeareth to be but reaſonable, becauſe he hath Right for to have 
the Land; and then it is but Reaſon that he have an Action for to recover 
the ſame : And that appeareth by the Statute of Weſt. 2. cap. 24. which 
willeth, Quad quotieſcunque de cætero evenerit in Cancellar? quod in uno caſu reperit 
breve, in conſimili a cadente ſub eogem jure, & ſimili remedio indigente; con- 


(a) Note; Regularly where Proceſs is by 


Summons, Attachment, and Capias (Diſtreſs) 


aſter Nihil returned on the Summons, a Capias 


thall iſſue. 21 H. 6. 56. 
Note alſo; If the original Formedon be re- 


turned Tarde, the Summons /icut alias is inſtead 


of a new Original, and there ſhall be nine Re- 


turns between the Teſte and Return, and it ſhall 
be a Si fecerit te Securum. Dyer 25 1. 
(5) And fo it is, if the Iſſue of the Iſſue in 


Tail dies without Iſſue, for then on the whole 


Matter, the Tenant in Tail is dead without 
Iſſue; by Dyer 4 Eliz. 233. 


8 12 cordeui 
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Dyer 125. 


6 Ed. 3.5. 


Writ of Formedon in the Remainder. 


eordent Clerici in Canc' in brevi faciend'. For which it ſeemeth that ſuch. 
Writs are granted. 

And alſo upon the Statute of Donis conditionalibus, there is not the Writ of A 
Formedon given by expreſs Words, but a Writ of Formedon in the Deſcender 
but yet it was never doubted, but that if a Man make a Leaſe for Life, the 
Remainder in Tail to another, that he m the Remainder in Tail, or his Heir 


| ſhould have a Writ of Formedon in the Remainder, after the Death of the 


Tenant for Life, it he were deforced of the Land; and that is by Equity of 
the Statute of Donis, as it ſeems: For no Formedon in the Remainder is given 
by any Statute; and therefore it ſeems it ſhall be taken by Equity of the 


| Statute ; yet ſome have doubted thereof; and the Form of the Writ for him 


who claimeth the Remainder in Fee-ſimple, after the Eſtate-tail determined, 
is ſuch : 

The King to the Sheriff, &c. Command A. that, &c. he render to B. one Meſ E 
ſuage, twenty Acres of Land, &c. which C. gave to D. and to the Heirs of bis 
Body iſſuing, ſo that if the ſaid D. ſhould die without Heirs of his Body iſſuing, 


_ the aforeſaid Meſſuage and twenty Acres of Land with the Appurtenances, ſhould' 


remain to the aforeſaid B. and his Heirs, and which after the Death of the afore- 


aid D. ought to remain to the aforeſaid B. by the Form of the Gift aforeſaid, 


becauſe the aforeſaid D. died without Heir of his Body iſſuing, as it is Ha. and 
unleſs, &c. then ſummon, &c. 


And for the Heir of him upon whom the Remainder was entailed, thus: 
(a) And which after the Death of the aforeſaid D. and B. ought to remain 


to the aforeſaid I. Son and Heir of the aforeſaid B. by the Form of, &. becauſe 


the aforeſaid D. died without Heir of his Body ſuing, as it is ſaid, and unleſs, 
&c. (5). 

And if a Leaſe be made for Ferm of Life, the Remainder unto another, C 
and unto the Heins of his Body begotten; now after the Death of Tenant for 
Life, if he in the Remainder be "deforced of the Land by Abatement of a 
Stranger, then he ſhall have ſuch Writ: 


Which A. gave to B. for the Life of him the ſaid B. fo that after the Death of 
him the ſaid B. the ſaid Meſſuages, and twenty Acres of Land with the Appurte-- 
nances, ſhould remain to D. and to the Heirs of bis Body iſſuing, and which after 
the Death of the aforeſaid B. and D. ought to remain to the aforeſaid W. the Son 
(c) and Heir of the ſame D. by the Form of, &c. 

And if a Reverſion be granted to another in Tail, and the Tenant for Life D: 
dieth ſeifed, and the Stranger abates and enters the Land; the Grantee in Re- 
verſion ſhall have a Formedon in ſuch Form: 


Which G. gave to T. for the Life of him the ſaid T. and which the ſame G. 
afterwards granted to the aforeſaid P. and M. ſome time her Huſband, to have 


after the Death of the 3 T. to the aforeſaid P. and M. and to the Heirs 


(a) See 5 Ed. 3. 25. 6 Ed. 3. 9. 7 Ed. 3. 4. to D. he may ſay ut conſanguines & heredi prir- 
The Writ is good without ſaying per Mortem B. di& D. or he may ſay, remanere debet ditto Filio- 
for that is ſuppoſed by ſaying Filius & Heres. & Heredi G. filii & bæredis dicti D. &c. Ad- 
See 11. H. 6, 43. judge d in- Freke and Binford. 

(5) See 31 Ed. 3. Brig yes. In Deſgender Neve; The poſt Mor tem is ſufficient for the 
In a Scire facias. Eſtate for Life, without ſhewing the Death with 

(e) Notes. If he demands as Couſin and Heir the E guod, Oc. Dyer 349. 


of 
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of the Body of them the ſaid P. and M. iſſuing, and which after the Death of the 
afoxeſaid T. ought to remain to the aforeſaid M. by the Form of the Grant afore- 
ſaid, &c. 

And if A. give a Manor except thirteen Shillings and four Pence Rent to 
R. and J. his Wife, and to the Heirs of their two Bodies begotten, and the 
Remainder to one 7. in Fee, and afterwards R. aliens one Houle and one Acre 
of Land to one Man, and three Acres to another, and two Acres of Land to a 
third Perſon, and the Reſidue of the Manor unto one B. in Fee, except the 
Rent of thirteen Shillings and four Pence, and afterwards the Huſband and 
Wife die without Iſſue betwixt them; he in the Remainder ſhall have ſuch 
Writ againſt the Alienee. 5 | 

Command D. that, &c. he render to I. the Manor of F. with the Appurtenances, 
except one Meſſuage, fix Acres of Land, and thirteen Shillings and four Pence Rent 
in the ſame Manor. And Command G. that, &c. he render to the ſame I. one 
Meſſuage and twenty Acres of Land with the Appurtenances in F. And command 
T. that, &c. he render to the ſame I. three Acres of Land, &c. And command 
IL. that, &c. he render to the ſame I. two Acres of Land with the Appurtenances, 
&c. which A. gave to R. and I. his Wife, and to the Heirs of the Bodies of them 
the ſaid R. and I. iſſuing, ſo that if they the ſaid R and I. ſhould die without 
Heirs of their Bodies, &c. (a) the aforeſaid Meſſuages, fix Acres of Land and 
Manor, except the Meſſuage, fix Acres of Land and Rent aforeſaid, ſhould remain 
to the aforeſaid I. and his Heirs, &c. _ | 

And by that it appeareth, that a Man ſhall have a Writ of Formedon in 
Remainder againſt ſeveral Tenants by divers Præcipes in one Writ. 

And if a Man leaſe Lands for Life, the Remainder in Tail,. &c. the Re- 
mainder over in Fee to another, and the Tenant for Life dieth, and the Te- 
nant in Tail alieneth in Fee, and afterwards the Alienee doth alien two Parts of 
the Land to one Tenant, and the third Part of the Land to another Tenant, 


and then the Tenant for Life dieth, and then the Tenant in Tail dieth without 
Iſſue: He in the Remainder in Fee ſhall have a Formedon in the Remainder, 


m ſuch Form: | 
Command A. that, &c. he render to B. two Parts of one Meſſuage with the 
Appurtenances in N. Command E. that, &c. he render to the ſame B. the third 


Part of one Meſſuage with the Appurtenances in the ſame Town, which D. gave 
to C. for the Life of him the ſaid C. ſo that after the Death of him the ſaid C. 


the aforeſaid two Parts and third Part ſhould remain to the aforeſaid F. and to 
#he Heirs of his Body iſſuing, and if the ſaid F. ſhould die without Heirs of his 


Body iſſuing, the aforeſaid two Parts and third Part ſhould remain to the aforeſaid 
B. and his Heirs, and which after the Death of the aforeſaid. C. and F. ought (b) 


(a) Nota bene; A joint Concluſion to ſeveral. tailed; or come to- him preſently on the Death of 
Præcipes, becauſe the Title is in one. 8 R. 2. A. if he will. And Note; In this Writ no Men- 


Brief 929. | tion is of the Death of C. (who had but an Ef- 

(3) But if the Remainder had been in Tail to tate for Life) in the Eo guod. Dyer 349. A Gift 
the. Heirs of the Body of J. and C. had died was to A. in Tail, the Remainder to B. and C. 
Living F. A. need not make Mention thereof. in Fail, the Iſſue of B. bring a Formedon in 
33 Ed. 3. 26. And by Paſton,. 3 H. 6. 2. if Remainder,. Et gaz poſt Mort. A. & B & C. 


Land be given to 4. for Life, Remainder to B. 
in Tail, Remainder to C. in Fee, and B. dies 
without Iſſue living A. and afterwards 4. dies, 


C. ſhall have a Writ, ſuppoſing the Remainder 


prefato petenti ut filio & hæredi B. remanere 
Debet, &c. Bo quod predif A. obiit fine, Wc, 
and held good without ſhewing the Death of C. 
in the Eo quod, 
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Writ of Formedon in the Remainder. 
to remain to the aforeſaid B. by the Form of the Gift aforeſaid, becauſe the efors- 


ſaid F. died without Heir of his Body, as it is ſaid, and unleſs, &c. 


And by that appeareth how that he ſhall have one Writ by ſeveral Præci pe. 
againſt ſeveral Tenants, 

If a Man leaſe to one twenty Acres of Lands for Life, and dieth, and the 
Reverſion deſcendeth to his Brother, and he dieth, and the Reverſion deſcend- 


[ 219. ] eth to his two Siſters, and they do make Partition of the Lands, and ten Acres 


Plow. 52. a. 


Acres are allotted to the other Siſter and her Heirs; 


are aſſigned to one Siſter to have to her and her Heirs, and the other ten 
and one of the Coparce- 

ners grants the Reverſion of her Part and ten Acres to a Man and his Wife, 
and the Heirs of their two Bodies begotten, and afterwards the Tenant for 
Life dieth, and a Stranger doth enter and abate in the Land; the Huſband 
and the Wife who are in the Remainder, ſhall have a Writ of Formedon in 
the Remainder in this Form : 

Command R. of N. that, &c. he render to K. and A. bis Wife, ten Acres of 
Land with the Appurtenances in M. which _— gps other ten Acres of Land 
with the Appurtenances in the ſame Town, R. of S. gave to W. for his whol:? 
Life, and which M. of B. Sifter and one of the Hats of N. of S. Brother and 
Heir of the aforeſaid R. of S. (to which ſaid M. the Reverſion of the aforeſaid 
ten Acres of Land, was aſſigned for her Purparty falling to her of the aforeſaid 
twenty Acres of Land, by 1 between her and Lucy the Siſter, and the 
other Heir of the aforeſaid N. of S. thereof made, after the Death of the ſaid 


W.) granted to the aforeſaid K. aud A. and to the Heirs of the Bodies of them 
the ſaid K. and A. iſſuing, to have after the Death of the ſaid W. and which 


after the Death of the ſame W. cught to remain to the ſaid K. and A. by the 
Form of the Grant aforeſaid, as they ſay, and unleſs they will do it, &c. and the 


ſaid, &c. 


And if he who hath the Remainder, or his Heir: be once ſeiſed of the A 
Lands by Force of the Remainder ; then he ſhall never have a Formedon in 
(a) Remainder for that Land, but a Formedon in Deſcender, becauſe the Re- 
mainder is once executed. And no Tenant ſhall have a Formedon in Deſcen- 


der, nor in Remainder, where he is once in Poſſeſſion by Force of the Entail, 


or by Force of the Remainder ; for after that, he hath Poſſeſſion of the Land 
by Force of the Tail, or by Force of the Remainder; if he be put out, he 
ſhall have an Aſliſe of Novel Dru in, or the Writ of Quibus, in the Nature 
of an Aſſiſe, Sc. 

(4) If a Remainder be given to two or three Heirs, and one dieth, and the 
other ſurviveth and afterwards dieth, his Heir ſhall have a Formedon in the 
Remainder, as Heir to him, without mentioning in the Writ that he ſurvived 
the other Joint-tenant, &c. 


And in a Formedon in the Remainder, he ought for to ſhew the Deed C 


thereof, if che Demandant do require Oyer (c) of the Deed, but in the Count 


he 


{a) In every Writ, if he makes Mention of a 
Remainder, he ought to ſuppoſe the Donee dead 
without Iflue of his Body. 39 Ed. 3. 27. 

(5) But he ought to make the Remainder 
tailed, or come to both of them by his Writ, 


and ought to FI the Survivor in his Count. 


18 £4.3. 28. 38 Fd. 3. 26. 


(e) And fo, though it be after View, and Aid 
of the King granted. 18 Ed. 3. 34. But Note; 
The Tenant ſhall have no Anſwer as to the 

Deed ; 


E 


1 


Writ of Formedon in Reverter. 


he ſhall not ſpeak of any Deed ; but the Tenant ought for to demand Oyer 
thereof, and then the Demandant ſhall ſhew the ſame, and in the Count ſhall 
not mention the Deed. | 4 

And if the Remainder be once executed in the Writ of Formedon in the 
Deſcender, he ſhall never mention that Remainder, but the general Writ of 
Formedon ſhall ſerve in that Caſe, as appeareth by the Rule in the Regilter (a). 


Writ of Formedon in Reverter. | 
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"HE. Writ of Formedon in the Reverter lieth where one giveth Lands to Ant. 196. B. 


a Man in Tail, or in Frank- marriage with his Daughter, and afterwards 


the Donee, or his He dieth without Iſſue of his Body; thin the Donor or 


his Heirs may bring a Writ of Formedon in the Reverter againſt him who is Ant. 218. PD. 


Tenant of the Lands fo given. 


And ſo if one Man giveth Lands unto another in Tail, and the "= See before 
granteth the Reverſion in F ee unto another, and then the ones in Tail dieth 218. D. 


without Heir of his Body, the Granted of the Reverſion ſhall have a Writ of 
Formedon in the Reverter to recover that Land : But if he grant the Rever- 


2 Ed. 3. 
Ma. Dyer 


12 


fion unto another in Tail, and then the Donee dieth without Heir of his 6 Ed. 3. 5. 


Body, then that Grantee 'of the Reverſion ſhall have a ſpecial Writ, as ap- 
peareth before, amongſt the Writs of Formedon in the Remainder z and for 
the Heir of the Donor the Form of the Writ is ſuch : 

Command A. that, &c. be render to B. one Meſſuage and twenty Acres of Land 
evith the Appurtenances in G. which C. the Father of the aforeſaid B. whoſe 
Heir he is, gave to I. and E. his Wife, and to the Heirs of their Bodies iſſuing, 
and which after the Death of the aforeſaid I. and E. ought to revert to the afore- 
ſaid B. by the Form of the Gift aforeſaid, becauſe the ſaid I. and E. died without 
Heir of their Bodies iſſuing, as be ſailh, and unleſs, &c. 


Vide 4 Eliz. 


Dyer 216. A, 


22 H. 6. 36. 


And if Lands be given in Tail, the Remainder to another in Tail, and 


afterwards the firſt T enant in Tail dieth without Iſſue, and the ſecond Tenant 


in Tail in the Remainder doth enter into Religion, and is profeſſed; the Do- 


nor or his Heirs ſhall have ſuch a Writ of Formedon in the Reverter. 
IWhich'C. the Father of D. whoſe Heir he is, gave to F. and to the Heirs of 


his Body iſſuing, ſo that if the ſame F. ſhould die without Heirs of his Body, the 


2 re ſa. 4 Viefſuages, &c. ſhould remain to H. and to the Heirs of his Body iſſuing, 


a Ad which at er the Death of the ſaid F. and after that the aforeſaid H. took 


2 n ph the religious Habit, ought to revert to the ſaid D. by the Form of the 


V aforeſaid, becauſe the ſaid F. died without Heir of Pis Body ſuing, &c. and 
inte ſs, &c. 


Ne-d; and therefore ſhall not ſay Ne Dona pas Note; If he demand by Reaſon of a Uſe limi- 
y the Deed, but generally Ne Dona pas, as the ted on the Feoffment, he need not ſhew the 
Writ ſuppoſes ; for the Deed is only Evidence to Deed. Dyer 277. 


make the Demandant reſponſible, io Ed. 3. 22. (a) And Note; Where a Grant is by Fire of 


1d. 3. 49. Sc. and therefore the Tenant may Lands in Tail, yet the Iſſue ſhall: have a Scire 
ple::d Non Tenure aſter the Deed delivered See Facias, although the Father was (never) ſeiſed. 
2 Kd 3. 57. A Variance between the Writ and 15 Ed. 3 Barr. 255. 


4 Deed ſhall not abate it. 14 H. 6. 1. And 
And 
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504 Nrit of Formedon in Rewerter. 


And if C. give Lands i in Tail to E. and to F. his Wife, and unto the Heirs 
of their two Bodies begotten, and the ſaid C. hath Iſſue G. and B. and dieth, 
and afterwards G. dieth, and B. granteth the Reverſion to H. for Life, and 
afterwards E. dieth, and F. dieth without Iſſue of their Bodies, Se. B. ſhall 
have a Formedon in the Reverter in this Form: 

Which C. gave to E. and F. his Wife, and to the Heirs of the Bodies, &c. 

i uing, and which G. the Son and Heir of the ſaid C. Brother of the ſaid B. 
whoſe Heir he is, after the Death of the ſaid E. granted to H. for his whole Life, 

220. ] to have after the Death of the ſaid F. and which after the Death of the afore- 

; ſaid F. and H. ought to revert Io the ſaid B. by Form of the Gift and Grant 
aforeſaia, becauſe the ſaid E. and F. died without Heirs of their Bodies iſſuing, &c. 
And it ſcemeth in that Caſe, that if H. had ſurvived F. and had entred 
into the Land, and had been ſeiſed of the Land for Term of his Life, and 
then had died, that then the ſaid B. ſhall not have a Formedon in the Re- 
verter, but a Writ of Entry Ad terminum qui præteriit. But if H. have not 
entred into the Land after the Death of F. then the ſaid B. ſhall have the 
Writ of Formedon in the Reverter. But if H. have entred into the Land 
after the Death of F. and had aliened the Land in Fee, then B. ought to 
have had a Writ of Entry in conſimili Caſu during the Life of H. and after 
the Death of H. a Writ of Entry Ad communem Legem. 
And if F. leaſe Lands unto P. for Term of Lite, and hath Iſſue a Son and A 
a Daughter, and dieth, and the Son granteth the Reverſion to J. and to the 
Heirs of his Body begotten, and afterwards the Tenant for Term of Life | 
dieth, and the Tenant in Tail dieth without Iſſue, Fc. and then the Son who 
was Donor dieth, the Daygnter ſhall have a Formedon in the Reverter in this 
Form : 

Which F. gave to P. for his whole Life, and which T. the Son and Heir of 
the ſaid F. Brother of the ſaid B. whoſe Heir he is, granted to I. to have after 
the Death of the ſaid P. to him the ſame I. and to the Heirs of his Body iſſuing, 
and which after the Death of the ſaid P. and 1. ought to revert to the ſaid B. 
by the Form of the Gift and Grant aforeſaid, becauſe the ſaid I. died without 
Heir of his Body iſſuing, as be ſaith, &c. 

And if Lands be given in Tail, and the Tenant in Tail hath Iſſue two B. 
Daughters, and afterwards one of the Daughters hath Iſſue a Daughter B. and 

the other Daughter hath Iſſue another Daughter C. and afterwards B. bath Iſſue 
I. and then all the Daughters die, and then the ſaid J. dieth without Iſſue of 
his Body, the Donor or his Heir ſhall have ſuch Writ: 

And which after the Death of the ſaid E. and F. and of M. and A. the 
Danghters and Heirs of the ſame E. and F. and of I. the Son of the ſaid M. and 
Heir of the ſame M. and A. ought to revert to the ſaid I. of B. Sc. becauſe the 
afereſaid I. Son of the ſaid M. died without Heir of his Body iſſuing, &c. 

In a Formedon in the Reverter in his Count he ought to lay the Eſplees in C 

| the Donor, and in the Donee. 

N.B. 150. In a Formedon in the Reverter he ought to mention the eldeſt Brother who P 
ſurvived his Father, &c. becauſe he held the Eſtate, although that he was not 
feiſed of the Land; as if the Donor hath Iſſue two Daughters and dieth, and 
the eldeſt Son dieth before he entreth into the Land. In a Formedon in the 
Reverter brought by the youngeſt Son, he ought to mention the eldeſt Son, 

who 


Hit of Ejectione firmæ. 


who was his Brother, becauſe he was once Heir to the Donee; but if the eldeſt 
Son die in the Life-time of the Father, then the youngeſt Son in the Writ (a) 
brought by him ſhall not mention him as Heir to the Father, becauſe he was 


never Heir in fa#o to the Father, but in a Writ of Right, which is called 


Precipe in Capite, brought by the youngeſt Son, as Heir to his Father, al- 
though the eldeſt Son be dead in the Life of the Father, yet in his Count he 
ought to make mention of the eldeſt Son, becauſe by Poſſibility he might 
have held the Eſtate, and have been Heir to his Father. 

And it a Man give Lands in Tail, and the Tenant in Tail hath Iſſue, and 


dieth, and the Iſſue dieth without fer of his (5 Body before he entreth into 


the Land, the Donor may bring a Formedon in the Reverter, ſuppoſing that 
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the Donee died without Iſſue, Sc. and that Writ was awarded good, M. 18 


Ed. 2. becauſe the Iſſue was not living at the Time of the Purchaſe of the 
Writ; and he cannot have a Formedon in the Reverter of the Seiſin of the 


Iſſue, becauſe the Iſſue died before he had any Seiſin of the Land. 


Writ of edles firms. 


"PHE Writ of FjefBion firme lieth, where a Man doth (c) leaſe Lands for 
Years, Sc. and afterwards the Leſſor doth eject him, or a Stranger doth 
eject him of his Term, the Leſſee ſhall have a Writ of Ejefione firme ; and 
the Form of the Writ is ſuch : 


that be be before our Juſtices, &c. to ſhew wherefore with Force and Arms he en- 
tred into the Manor of I. which T. demiſed to the ſaid A. for a Term whith is 
not yet paſſed, and the Goods and Chattels of him the ſaid A. to the Value of, &c. 


found in the ſame Manor, took and carried away and ejected him the ſaid A. from 


his Farm aforeſaid, and other Wrongs to him did, to the great en of, &c. 
And chere 18 another Form of Writ, thus: = 


(e) See 2 Ed. 3. 25. NM. Br. 150. 18 Fd. 2. Eſtate Tail, 25 2% 5 
For medon 59, The Plaintiff counts in this Writ, Iſſue was ſeiſed after Fa, Death of the Donee, 


that he to whom the Tenements were given 
And held that the Right came to the Donor, al- 
though the Donor was dead, living the Donee 
in Tail. But in a Contra formam Collationis it 
is otherwiſe, F. Contra form Coll', 7 Ea. 3. See 
3 Ed. 3. For medon 43. | 

(5) See 7 Ed. 3. 34. 18 Ed. 3. 28. Fo quod 
the Iſſue died without Iſſue; and fo the Writ 


ought to be per Shard, when the Iſſue was ſeiſed. 


22 H. 6. 36. 18 Ed. 3. 42. See a Formedon in 
Reverter awarded good, ſuppoſing that the Do- 


nee died without Iſſue, where be had Iſſue, who 


forvived and was ſeiſed; contr. in the ſame Cale 
an a Scire /acias by him in Remainder on an 


lie. Kelav. 130. 


he ought to ſuppoſe that the Iſſue died without 
Iſſue; /ed alii contr. 26 Ed. 3. 55. See a Sup- 
poſal, per Mort. of the Donee, Eo quod the Do- 
nee died without Iſſue. Dyer 216. 

() Note If he be not in actual Poſſeſſion at 
the Time of the Ejectment, this Writ does not 
This Writ lies of a Gorſe. 
Dyer 228. 11 Ed. 10. Ant. 198. where it lies, 


wide ibid. and 21 Ed. 4. 10 and 30. 1 H. 5. 3. 


12 H. 4. 10. Dyer 89. 
Alſo this Wrie li lies againſt the Ejector, though 


he has aliened. 12 H. 4. 10. See Dyer 8 
Bona & Catalla — * 


T To 


Vi. 1 & 2 Ma. 
Dyer 117. 
* Caſe. 


G The King to the Sheriff, &c. If A. ſhall make you ſecurt, &c. then put, &c. B. Dyer 228. 
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6 R. 2. Fitz. 
Ejectione firm. 
econt. 


Plow. 222. 
1 Salk. 5. 
Co. Lit. 128. b. 


Ant. 198. 


1. 


Mrit of Ejectione firmæ. 

To ſhew wherefore with Force and Arms into the Manor of B. which I. de- 
miſed to the ſaid A. for the Term of ſeven Years, he entred within that Term, and 
occupied it for a long Time, and hindred him the ſaid A. whereby he was not able 
to perceive the Iſſues of the Manor aforeſaid according to the Demiſe aforeſaid, and 
took, &c. the Coods, e. 3 

(a) And in that Writ he ſhall recover his Term again, if the Term be not H 
ended, and the Proceſs is Attachment and Diſtreſs, and Proceſs of Utlagary. 
And Anno 14 H. 7. in Ejectione firme brought againſt a Stranger, the Plaintiff 
had Judgment for to recover his Term, and thereupon the Defendant brought 
a Writ of Error, and the Judgment was affirmed, and Execution awarded for 
the Plaintiff. — 5 . W 
And 17 E. 8. ſuch Judgment was given in the Common Pleas, that he J 
ſhould recover his Term and his Damages. . 

If a Man leaſe Lands for Years, and afterwards ſuffer a feigned Recovery 
againſt him by a Writ of Entry in the Pof, or other Writ, if he who reco- 
vereth entreth, the Termor ſhall have an Ejectione firme againſt him by Force 
of the Statute of 21 H. 8. cap. 15. becauſe the Statute giveth him Power to 
retain, hold and enjoy his Term. And by that it appeareth, that he who re- 
covereth doth Wrong unto him, if he ouſt him of his Term; but before the 


ſaid Statute the Leſſee could not have ſuch Writ, becauſe he who recovered 


came in by Courſe of Law. 


And if a Man leaſe Lands for Years, and afterwards granteth the Reverſion A 
in Fee, and the Leſſee attorneth ; now if the Grantee of the Reverſion do put 
out the Termor, he ſhall have an Ejectione firme againſt him. And ſo if the 
Reverſion do eſcheat, and the Lord by Eſcheat eject the Termor, he ſhall R 
have an Ejectione firme againſt him. 

And if he in the Reverſion be a Villain, and the Lord claim the Reverſion, C 
and afterwards eject the Termor, he ſhall have an Zjectione firmæ againſt him. 


(a) And therefore he ſhall not have this Writ- Treſpaſs in its Nature. But the Entry here 
after a Re-entry, by Huy. 21 Ed. 4. 11. So ſeemed to be after the Term ended; and Dyer 
Entry of the Plaintiff pending the Writ abates it. ſaid, that before 14 H. 7. the Judgment was 
Dyer 226. Yet guære, 13 Flix. 13. although only, that the Plaintiff ſhould recover his 1'erm. 
the Plaintiff enters pending the Writ, he hall Dyer 13. | 


recover his Damages 3 for it is but an Action of 


ri. 
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Hrit of Aiel or Beſaiel. 


* 


5 HE Writ of Aiel or Beſaiel lieth, where the Grandfather or Great Grand- Note, That 


and yet it was adjudged good. And the Writ in the Regiſter is ſuch: 


father was ſeiſed in his Demeſne as of Fee of any Lands or Tenements in this Writ a 
of Fee- ſimple the Day of his Death, and dieth, and a Stranger doth abate or Man cannot 
entreth the ſame Day upon him, and deforceth the Heir, the Heir ſhall have _— Ls 
that Writ of Aiel or Beſaiel, as the Caſe is, and it behoveth not that the iS Reef 


: A 11 his Beſaiel, 
Grandfather die ſeiſed; or if he be ſeiſed the Day that he died, it ſufficeth to hs Brother of 


maintain this Action; and the Form of the Writ is ſuch : his Beſaiel, 


| 3 Ed. 3. Item 
nota Fitz. Aiel 6. 40 Ed. 3. 38. It was ſound by Aſſiſe, that the Anceſtor did not die ſeiſed, yet no Eſtoppel to 
have Coſinage; for if he were ſeiſed the Day in which he died, it ſufficeth. | 


The King to the Sheriff, &c. Command A. that juſtly, 8c. he render to B. one In Aiel the 
Meſſuage with the Appurtenances in E. of which W. the Grandfather of the ſaid 8 
B. or Grandmother of the ſaid B. or Great Grandfather, or Great Grandmother Art e 135 


of the ſaid B. whoſe Heir he is, was ſeiſed in his (or her) Demeſne as of Fee, W. eldeſt Son, 


upon the Day in which he died, as he ſaith, and unleſs he will do it, and the afore- who ſurvived 
ſaid B. ſhall make you ſecure, 8c. then ſummon, &c. the aforeſaid A. &c. the Aiel, and 


committed 
Felony, and was abjured, and afterwards taken, and in Eyre adjudged a Felon; and good Plea, 6 Ed. 3. Fitz. 
Aiel. . . 15 | 


And the Proceſs in that Writ is Summons and Grand Cape before Appear- 
ance; and after Appearance, if the Tenant make Default, a Petit Cape ſhal! 
be awarded. 
And although that the Anceſtor go in Pilgrimage beyond the Sea, and there 13 Ed. 3. 
dieth, yet the Writ of Aiel ſhall be general, as is aforeſaid. Ant. 196. Aiel 2. 
And ſo if the Grandfather enter into Religion, and is profeſſed, the Heir 21 Ed. 3. 10. 
ſhall have a Writ of Aiel, if the Stranger do abate, and the Writ ſhall be ge- Br. Coſinage. 
neral, and ſhall not ſpeak of his Entry into Religion, or of his Profeſſion, Sc. 


H And the Aunt and the Niece ſhall join in a Writ of Aiel of the Seiſin of their 
Grandfather, by Equity of the Statute. And the Statute ſhall ſerve for thoſe 


dying ſeiſed before the Statute, as for thoſe dying ſeiſed ſince the Statute. 

And two Coparceners brought a Writ of Aiel, and by their Count they did 6. In Beſaiet, 
ſuppoſe the Anceſtor to be Great Grandfather to the one, Treſaiel to the other, =” U of 
| Cc ar- 

The King to the Sheriff, &c. Command A. that juſtly, &c. he render to B. and plea, 12 Ed. 3. 
C. one Mill, &c. of which D. the Grandfather of the ſaid B. and Great Grand- Joinder in 


father of the ſaid B. whoſe Heirs they are, was ſeiſed, & c. | Action, 


ranty is good 
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Writ of Cofmage (a). 


22 Ed. 3. 13. * E Writ of Coſinage lieth, where the Treſaiel was ſeiſed in his Demeſne 
— as of Fee, the Day he died, of any (5) Lands or Tenements, and dieth, 
and a Stranger doth enter and abate, then his Heir ſhall have his Writ of Co- 
ſinage; and the Form of the Writ is ſuch: 
The King to the Sheriff, &c. Command A. that juſtly, &c. he render to B. one 
Meſſuage with the Appurtenances in N. of which 8 W. the Couſin of the ſaid B. 
whoſe Heir he is, was ſeiſed in his Demeſne as of Fee upon the Day wherein he 
died, as be ſaith, and unleſs, &c. 


KR. 


And a Man ſhall have a Writ of Coſinage of the Seiſin of the Brother of L. 


the Treſaiel. 6 Ed. 2. Coſin. 10, 11. 


22 Ed. 3. And the Heir of the Lord who was his Treſaiel may have a Writ of Co- NM 


3 ſinage of the Rent of the Seigniory againſt the Tenant, if he deforce him of 


that Treſaiel the Rent, and may count of the Seiſin of his Treſaiel; or if he will, he may 
is Couſin. have a Writ of Cuſtoms and Services againſt the Tenant at his Election. 


46 Ed. 3. 15, And if a Man have a Writ of Aiel, he ſhall not bring a Writ of Coſinage, N. 


12 H. 7. 4. and if he do, the Tenant may abate the Writ by. pleading the Seiſin of the 


215 Aiel 4. Great Grandfather; and alſo a Man ſhall not have a Writ of Coſinage of the 


: 4 45. Seiſin of his Great Grandfather, but ſhall be put to his Writ of Beſaiel, c. 


. Nor a Man ſhall not have a Writ of Coſinage of the Death of his Uncle, 
N. Br. 118. becauſe he may have an Aſſiſe of Mortdaunceſtor of his Seifin. 

con. And Coſinage doth not lie between Privies in Blood, no more than an Aſſiſe 
44 Ed. 3. 13. of Mortdaunceſtor, but ſhall be put to their Nuper abort, 

phe I ö. And if a Treſaiel goeth beyond Sea and entreth into Religion, and be pro- 


Cofin. 5 feſſed; yet the Writ of Coſinage ſhall be general, as the Writ of Aiel ſhall be. 


| by Ba. 3. And the Proceſs is Summons, Grand Cape and Petit Cape. 
oſin | | 8855 


Supra G. 


(a) In Coſinage a Man makes but an oblique. Right, 22 Ed. 3. 16. 22 Ed. 3. 13. And Note; 


Deſcent only from the Brother of the Great In ſome Writs, when it is paſt the Great Grand- 


Grandfather, which is four Degrees; but where father he ſhall be named Couſin; but in a Count 
the Deſcent is lineal, it is two e. 30 Ed. 1. ſo named, abates it. 15 Ed. 3. Brief 323. 


Cofnage 15. 32 Ed. 1. 34. (c) And he ſhall ſhew how Couſin in. his Counts 
(4) See. contr. that he is put to his Writ of 12 H. CL 


Nrit of Ad quod Damnum. 


"HE Writ of Ad quod Damnum lieth, where a Man will give Lands or 


Tenements in Mortmain, as to a religious Houſe, or to a Body Poli- 
tick in. Fce- ſimple, then he ought for to have the King's Licence and the Li- 
cence of the chief Lords to make ſuch Gift or Grant, and before ſuch Licence 
be granted; and the Courſe is to ſue unto the King to have a Licence to ſue 
that Writ out of the Chancery, directed unto the Eſcheator to inquire what 
Damage it would be to the King, or unto other Perſons, if the King do grant 


ſuch Licence: And upon the Return of that Writ certified in the Chancery, 


the King ought to give Leave, that he may alien or give in (a) Mortmain 
and that Inquiſition ought to be certified into the Chancery under the Seals of 


Eſcheator and of the Jurors, by whom the Inquiſition was found; and the 


Form of the Writ is ſuch: | 

A The King to his beloved I. of K. his Eſcoeator in the County of L. greeting: 
We command you, that by the Oath of honeſt and lawful Men of your Bailiwick, 
or of your County, by whom the Truth of the Matter may be better known, you di- 
ligently inquire if it may be to the Damage or to the Prejudice of us of of others, 


or not, if we grant to B. that he may give and aſſign one Meſſuage,. two Acres of 


Land and one Acre of Meadow with the Appurtenances in W. to a certain Chaplain 
to celebrate Divine Service for the Soul of him the ſaid B. and the Souls of his Fa- 
ther, Mother and Anceſtors, and of all the faithful Deceaſed, in the Chapel of the 
bleſſed Mary of W. or in the Parochial Church of the bleſſed Mary of S. every 
Day ; to have and to hold to the ſaid Chaplain and his Succeſſors celebrating Di- 
wine Service in the Church aforeſaid or in the ſaid Chapel for the Souls aforeſaid, 
every Day, as is before ſaid; and if it bs to the Damage or Prejudice of us or of 


others, then to what Damage and what Prejudice of us, and to what Damage and 
what Prejudice of others, and of whom, and how and in what Manner, and of whom 


ar what Perſons the ſaid Meſſuage, Land and Meadow are holden, and by what 


Service, and how and in what Manner, and how much they are worth by the” 


Year in all Iſſues, according to the true Value of the ſame, and who and how 


many Meſnes there are between us and the aforeſaid B. of the Meſſuage,. Land and 


Meadow aforeſaid, and what Lands and what Tenements remain to him the ſaid 
E. beſides the Donation and Aſſignment aforeſaid, and where, aud of whom or of 
what Perſons they are holden, and by what Service, and how and in what Man- 
ner, and how much they are worth by the Year in all Iſſues, and if the Lands and 
Tenements remaining to the ſaid B. beſides the Donation and Aſſignment aforeſaid, 
be ſufficient for the Cuſtoms and Services owing to be done, as well for the Me 
ſuage, Land and Meadow ſo given, as for the other Lands and Tenements retained 
ro himſelf, and all and ſingular other Charges which he ſuſtains, and hath been 
accuſtomed to ſuſtain,. as in Suits, Views of Frank pledge, Aids, Tallages, Watches, 


(a), Entry for Mortmain. Nose; Diſſeiſor and of a Seigniory, ſhall have only one Year.. Klub. 
Dilſeiſce, Tenant for Life, and he in Remainder 111, fare. 


Fines, 
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Writ of Ad quod Damnum. 


Fines, Ranſoms, Amerciaments, Contributions, and other Charges what ſever 
emerging to be ſuſtained; and that the ſame B. may be put in Aſſiſes, Juries and 
other Recognizances whatſoever, as he might be put before the Gift and All wnment 
aforeſaid, ſo that the Country, by the Gift and Aſſignment aforeſaid, in Default 
of him the ſaid B. may not be charged or aggrieved more than uſual, and without 


Delay ſend the Inquiſition thereupon made diſtinftly and openly to Us in our Chan- 
cery, under your Seal and the Seals of thoſe by whom it ſhall be made, and this 


Writ. Witneſs, &c. 

Or thus: That the Heirs of him the ſaid B. may be put in Aſſiſes, Juries and 
other Recognizances whatſoever, as his Anceſtors have been accuſtomed to be put 
before the Gift and Aſſignment aforeſaid, ſo that the Country, 8c. 

By which it appeareth, that it is Damage to the Country, that a Freeholder 
who hath ſufficient Lands to paſs upon Aſſiſes and Juries, ſhould alien his 


Lands in Mortmain, by which Alienation his Heirs ſhould not have ſufficient 


Lands after the Death of the Father to be ſworn in Aſſiſes and Juries. 

And by the Rule of the Regiſter, if a Chaplain or a Woman will give their 
Lands or Tenements in Mortmain ; yet in the Writ of Ad quod Damnum ſhall 
be that Clauſe, And that they the ſaid, &c. may be put in Aſſiſes, Furies and 
other Recognizances whatſoever, by which it appeareth, they ought to have 
ſufficient Lands, beſides Lands to deſcend to their Heirs. 

And if a Chaplain and Layman will alien in Mortmain jointly by Licence, 


then the Writ of Ad quod Damnum ſhall be in this Form: 


And that the ſaid A. and B. and the Heirs of the ſaid B. the Chaplain, may be 
put in Aſſiſes, Juries, &c. as the ſaid A. and the Anceſtors of him the ſaid B. the 
Chaplain, have been accuſtomed to be put before the Gift, &c. ſo that the Coun- 


; try, &c. in Defauit of him ibe ſaid A. and of the Heirs of the aforeſaid B. may 


not be charged, &c. more than uſual, &c. 
And it one Abbot will give Lands or Tenements in Mortmain to another 
Abbot or Prior or Body Corporate, yet he ought to have the (a) King's Li- 


cence ſo to do, becauſe of the Words of the Statute of Mortmain : So that 


the Lands and Tenements may not by any means come into Mortmain, And there 
he ought for to ſue a Writ of Ad quod Damnum to inquire as aforeſaid : But in 
the Writ ſhall be this Clauſe, And that he the ſaid Abbot, &c. may be put in 
Aſfiſes and Furies, &c. nor that Clauſe, Ita quod patria, &c. ſhall not be put 
in that Writ of Ad quod Damnum. But now the common Experience is, that 
they will not ſue the Writ of Ad quod Damnum when they purchaſe Leave to 
alien in Mortmain; but the Uſe is, to have theſe Words in the End of the 
King's Patent of Licence; And this, without any Writ of Ad quod Damnum, 
or our other Writs and Inqueſts or Commands thereupon, to have and proſecute. 
But it ſeemeth thoſe Patents are dubious whether they be good or no; if it 
be evidently proved, that ſuch Patents are unto the Damage of others who 
are the King's Tenants, and by which the King's Tenants ought to have 
Wardſhips or Eſcheats, &c. and by which the King loſeth the Wardſhip of 
tus Tenants, or that the King loſeth any N which he have, if 


la) And * if the Tenant infeoffs the Abbot himſelf, the Lord may enter. Kev. 111. 
ſuch 


nrit of Ad quod Damnum. 


ſuch Patents were not granted. And therefore I conceive that the beſt Courſe [ 223. ] 


is, to ſue forth ſuch Writs of Ad quod Damnum to inquire to what Damage 
ſuch Licences in Mortmain ſhall be to the King or others, ſo that the King 
be not deceived in his Grant. And ſee a good Cauſe for the ſame in the 
Title of Grants in the Abridgment. H. 16 Ed. 3. pl. 53. Bro. 651. where the 


Charter was repealed. 


A And there is another Writ of Ad quod Damnum, if it be to the Damage, Cc. 


If the King grant to B. that he may give five Houſes, c. to C. Guardian of 
the Chapel of our Lady Saint Mary, and to his Succeſſors, Guardians and 
Chaplains of the foreſaid Chapel, for the Maintenance of the ſaid Guardian 
and two Chaplains to do Divine Service in the ſaid Chapel and in the Church 
of P. &c. in the Honour, Sc. and for the Souls, Sc. | 
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And if the King will give Licence to one to grant a Rent unto an Abbot 3 Ed. 4. 
and his Succeſſors, yet he ought for to ſue forth a Writ of Ad quod Damnum, 9 H. 7-9 
if he have not theſe Words in the Patent; and this without any Writ of Ad 1 H. 6. 9 


quod Damnum, c. And the Form of the Writ is ſuch: 5 

If we grant to him the ſaid A. that he muy give and aſſign one hundred Marks 
Rent with the Appurtenances in N. to our beloved in Chriſt the Abbot and Con- 
vent of N. and to the Prior and Monks in the Priory of Saint James, Briſtol, 
(which is a Cell of the ſaid Abby for thoſe abiding there) to find two Chaplains, 
| &c. in the Church of the ſaid Priory, to bold to the ſame Abbot and Convent and 
Priory, and Monks dwelling in the ſaid Priory, and to their Succeſſors, to find 
two Chaplains, &c. in the Church of the ſaid Priory, as is before ſaid, to celebrate 
Divine Service every Day for ever, or not? And if it be to the Damage, &c. to 
what Damage, &c. and of woom or what Perſons the ſaid Rent is holden, and 
by what Services, and how and in what Manner, and who and how many Meſnes 
ere there, &c. (as in the firſt Writ). 

And it is not faid in the Writ what the Value is yearly, becauſe Rent ought 
not to be extended. | 

And if a Man ſue to the King for a Licence to give an Advowſon to two 
Chaplains and to their Succeſſors to hold to their proper Uſe, and that they 
may hold the fame to them and their Succeſſors, appropriate for ever, to ſay 
Divine Service, &c. he ſhall have a Writ of Ad quod Damnum to inquire what 
Damage ſuch Grant would be to the King or others, and that Writ appeareth 
in the Regiſter. And in the Writ of Ad quod Damnum the Subſtance of the 
Licence to alien in Mortmain ought to be expreſſed. 

And if a Man will exchange Lands, Tenements or Rents with another Ab- 
bot or Body Corporate, upon the Licence (a) granted, he ought to ſue forth 
a Writ of Ad quod damnum ; and in the Writ both the Lands which are given, 
and the Lands which are taken in Exchange, ought to be mentioned, and to 
inquire of them, as afore is ſaid. | 

There is another Manner of Form of Ad quod Damnum, where the King 
granteth a Licence unto an Abbot or a Prior to purchaſe twenty Pounds 
Land, and afterwards one Man will give Lands to the ſaid Abbot of the 


(a) See 19 Ed. 3. Mortm, 8. Both of them were Men of Religion. 
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Writ of Ad quod Damnum. 


Value of five Pounds, another will give him Lands of the Value of forty 


Shillings, and another Man Lands of the Value of twenty Shillings; the Form 


2 H. 7. 6. 


Vide 16 Eliz. 
Plow. Com. 


457-D. 
1 Inſt. 5 2. b. 


_ priate the ſame to him and his Succe 


of the Writ of Ad quod Damnum ſhall be ſuch: 

The King ts his Eſcheator, & c. We command you, &c. if it may be to the Da- 
mage of, &c. if we grant to A. that he may give and aſſign one Meſſuage and forty 
Acres of Land with the Appurtenances in the ſame Town, and if we grant to E. 
of F. that he may give and aſſign thirty Acres of Land in the ſame Town, to our 
beloved in Chrift, &c. to hold to them and their Succeſſors in Part of Satisfaction of 
twenty Pounds of Lands and Rents by the Year, which Lord Edward lately King 
of England, our Grandfather, granted Licence to purchaſe by his Letters Patent to 
them the ſaid Abbot and Convent, as well of their own Fee as of other, except of 
Lands and Tenements which were holden of him our ſaid Grandfather in Chief : 
And alſo to I. of N. that he may give and aſſign one Meſſuage with the Appurte- 
nances in the ſame Town to the ſame Abbot and Convent, to have and to hold to 
them and their Succeſſors for ever, in Exchange for one Meſſuage in the ſame Town 
to be given and granted to bim the ſaid I. of N. by the ſaid Abbot and Convent, 
to have and to hold to him the ſaid I. of N. and his Heirs, in Exchange aforeſaid 
(as before is ſaid) for ever, or not? And if it may be to the Damage, &c. (as 
before). | 

And by that Writ it appeareth, that he may have one Writ for divers Pur- G 
chaſes to be made; and allo that a Licence made unto an Abbot, in the Time 
of one King, is good to purchaſe Land in the Time of another King. 

There is another Writ of Ad quod Damnum where the King granteth to an II 
Abbot or to a Biſhop Licence for to F camp og an Advowlon, and to appro- 
ors for ever, 5 
And another Writ where the King granteth unto an Abbot or Biſhop Li- 


cence for to appropriate an Advowlon whereof they are ſeiſed in Fee in their 


14 Ed. 3. 
Quar. imp. 13. 


38 Aſſiſe 52. 
Br. Mortm. 20. 
it is no Mort- 
main. | 
21 Ed. 3. 18. 
Br. Mortm. 16 
& 31. it is no 
Mortmain, 
becauſe the 
Rent is ex- 
tindt. 


[ 224. 


own Right. | 

By which it appeareth, that a Biſhop or an Abbot could not have appro- 
priated an Advowſon, whereof they were ſeiſcd in Fee in their own Right, 
without the King's Licence; and if they did, it was forfeited for Mortmain. 
21 Ed. 3. ;. i | 

And an Abbot holdeth of another Man by a certain Rent-Service, the 1 
Lord (a) cannot releaſe unto the Abbot that Rent without the King's Licence; 
and if he do, it is Mortmain, and the King ſhall have the Rent; and there- 
fore is the Writ of Ad quod Damnum ordained, that where the Lord hath Li- 
cence to releaſe unto the Abbot that Rent, to inquire to whoſe Damage the 
ſame ſhall be, Sc. as it ſhall be of Lands, &c. _ | : | 

There is another Form of Ad quod Damnum where the King giveth a Li- A 
cence to alien Lands and an Advowfon, which are holden of him in Capile, 
unto an Abbot, and that he do appropriate them. And another Form of 
Writ where the King granteth a Licence to one to alien certain Lands, and a 
Reyerſion of other Lands, to a Chaplain in Mortmain. 


(a) But if he releaſes the Rent, ſaving to 10 EA 5. 21 Ed. 3. 18. Quere. 10 Ed. z. 
himſelf the Services; or if he releaſe to hold of Morim. 17 Bro. Morim. 31. 
lim in Frankalmoigne, it is not Mortmain. 


2 And 


Writ of Ad quod Datnnum- 513 


B And if the Villain of an Abbot or Prior do (a) purchaſe Lands or 'Fene- 
ments in Fee, the Abbot or Prior cannot enter into them without the King's 
Licence; and if he do, it is Mortmain. And it ſeemeth that the Law is 
ſuch, becauſe there is a Writ of Ad quod Damnum in the Regiſter to inquire 
to whoſe Damage the ſame is; and if the King granted ſuch Licence unto an 
Abbot or Prior, that they may enter into ſuch Lands or Tenements which 
their Villains have purchaſed. | 

And ſee the Statute De Religioſis how that Caſe ſhall be taken to be within 
the Words of the Statute, or by Equity of the Statute. _ 

And it appeareth by the ſeveral Forms of Writs of Ad quod Damnum which 

are in the Regiſter, that the Writ ought to be made according to the Letters 

Patent of Licence, becauſe he ought to rehearſe the Effect of the Letters Pa- 

tent therein; and therefore the Forms of the Writs of Ad quod Damnum do 
D vary as the Letters Patent themſelves do vary. And it appeareth by the 16 Ed. 3. 
| Regiſter, that if a Man do purchaſe Letters Patent of Licence to give Lands 3 i 
unto an Abbot in Exchange for a Rent, which the Abbot releaſeth to him, 

Sc. that he ſhall have a Writ of Ad quod Damnum thereupon. | 

E And if a Man do purchaſe a Licence to found a Houſe with Lands, or to 
make a Prebendary, and to give Lands to the ſame, &c. that he ought to 

have a Writ of Ad quod Damnum upon the fame. 

F And if a Man doth deviſe Lands or Rents to his Executors and to their 
Heirs, to diſpoſe according to his Will, and afterwards he maketh his Will, 
that they give the ſame in Mortmain ; they ought to have the King's Licence 
to make the Grant, and a Writ of Ad quod Damnum upon the fame, as ap- 
peareth by the Regiſter. a me, 12 an | 

G If an Abbot or a Dean and Chapter have a Rent in Fee iſſuing out of 17 Ed. 3. 57. 

Lands, and the Tenant of the Land will grant by his Deed, that they and 2 16 .* 
their Succeſſors ſhall diſtrain for that Rent in other Lands, it appeareth by the cnt. & 
Regiſter, that he ought to have the King's Licence to make ſuch Grant: 7 Ed. 3. 57. 
And a Writ of Ad quod Damnum ſhall be to inquire what Damage or Preju- cont. 
dice the ſame ſhall be to the King or others, &c. and yet it is hard to prove, 9 H. 6. 9. 
bow that ſhall be taken to be within the Words of the Statute of Mortmain, Lit. 48. 
becauſe ſuch Grant is a good Grant of a Rent in Fee, although that there 41 Ed. 3. 15. 
were not ſuch Rent before to the Abbey or Dean and Chapter. It ſeemeth, 9 H. 6. 9. 

that the Grant made without Licence () ſhall be as a new Grant in Law. 3 a 

. . Tamen am. ol 55 r. All. 105. 

il There is another Manner of Ad quod Damnum, and that is, where the King's 32 H. 6. 27. 

Tenant will alien his Lands which he holdeth of the King to another in Fee, cont 41A fl. 3. 
or in Tail, or for Life, then by the Courſe of Law he ought to have the on” . 
King's Licence by his Letters Patent ſo to do, and before the Alienation be 
made, the King ought to be certified by a Writ of Ad quod Damnum what 
Damage or Prejudice that Alienation ſhall work to the King: But at this 
Day that Writ is not uſed to be granted, but only the Licence to alien with- 
out regard to any Writ of Ad quod Damnum to inquire thereof. But yet ſuch 
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(a) But it is otherwiſe, where the Villain has (5) See this ſame Caſe in Queſtion, 9 H. 6. 
the Lands by Deſcent. 48 Ed. 3. 29. 41 Ed. 3. 9. 
a6. 19 H. 6. 57. 13 Ed. 3. Brief 262. . 
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 diſtinitly and openly, &c. 


Writ of Ad quod Damnum. 


Licence muſt not be allowed of by the Juſtices when the ſame is ſhewed, 
without bringing a Writ out of the Chancery unto the Juſtices, which is called 
Quod permittat, Sc. for which ſee M. 33 H. 6. in Title Fines. And the Form 
of the Writ of Ad quod Damnum is ſuch : 

The King to his Eſcheator, &c. We command you, &c. diligently inquire if it 


may be to the Damage or Prejudice of, &c. if we grant to I. that he may enfeoff 


P. of his Manor of N. with the Appurtenances, which are holden of us in Chief, 
as it is ſaid, to have and to hold to him and bis Heirs, of us and our Heirs, by 
the Services thereof due and accuſtomed, for ever, or not? And if it may be to 


| the Damage and Prejudice of us, or of others, &c. and what Prejudice of others, 


and of whom, and how, and in what Manner, and whether the ſaid Manor be 


 bolden of us in Chief, (as before is ſaid) or of any other; and if of us, then by 


what Service, how and in what Manner, and how much the ſaid Manor is worth 
by the Year in all Iſſues, according to the true Value of the ſame; and if any 
Lands and Tenements remain to him the ſaid I. beſides the Manor aforeſaid, then 
what Lands and Tenements, and where and of whom, or of what Perſons they 
are holden, to wit, whether of us, or of any other; and if of us, then by what 
Service, and how and in what Manner; and if of any other, then of whom, or 


ef what Perſons, and by what Service, and how and in what Manner, and how 


much they are worth by the Year in all Iſſues. And the Inquiſition thereof, &c. 


And if the King will grant a Licence unto his Tenant who holdeth of him 


in Capite to alien unto another in Fee, and to take back an Eſtate unto him 


and his Wife, and unto the Heirs of their two Bodies begotten, from the ſame 
Alienee; and for Default of fuch Iſſue, the Remainder unto another in Fee- 


tail; and for Default of ſuch Iſſue, the Remainder to the right Heirs of the : 


firſt Donee; he in that Caſe ſhall have a Writ of Ad quod Damnum, Cc. to 
enquire, Sc. and yet ſuch Writs are not uſed to be granted upon ſuch Licence. 

There is another Writ in the Regiſter, that if the King's Tenant doth alien 
his Lands, of which a Woman holdeth Part in Dower for Term of her Life, 
and another holdeth other Parcel thereof for Term of her Life, and he himſelf 


holdeth the Refidue in Fee: Now he fhall have a Writ of Ad quod Damnum, 


rehearfing all the Eſtates and Licences. = 

If the King granteth Lands to one for Life, and afterwards granteth the 
Reverſion to D. in Fee, and then D. dieth, and his Heir granteth the Rever- 
ſion to R. and V. in Fee, and afterwards R. and V. grant the Reverſion to 
M. for Life, and all thoſe Grants are made without Licence, and afterwards 
M. ſueth to have a Licence, that ſhe may enter after the Death of the firſt 
Tenant for Life; ſhe ſhall firſt have a Writ of Ad quod Damnum, to enquire, 


Sc. and the Writ ſhall be ſuch: | 


The King to bis beloved Clerk F. of C. his Eſcheator in the County of C. greeting : 
M. hath befſought us, That, whereas A. heretofore granted, that one Meſſuage 
with the Appurtenances in N. (which is bolden of us in Chief (as it is ſaid,) and 


 wwbich I. and B. his Wife, bold for the Life of her the ſaid B. of the Demiſe of 


the ſaid A. which alſo after the Death of her the ſaid B. ought to revert to the 
eforeſaid A. and his Heirs) after the Death of the ſaid B. ſhould remain to D. 
end his Heirs; and F. the Son and Heir of him the ſaid D. further granted, that 
the Meſſuage aforeſaid with the Appurtenances, (which ought to revert to him the 


laid 


Writ of Ad quod Damnum. 


faid F. and his Heirs, by reaſon of the Grant and Attornment to him in this Be- 
half made) after the Death of the ſame B. ſhould remain to R. and W. and their 
Heirs ; and they the ſaid R. and W. granted, that the Meſſuage aforeſaid with 
the Appurtenances, (which 52 to revert to them the ſaid R. and W. and their 


Heirs, after the Death of the jaid B. by reaſon of the Grant and Attornment afore- 


ſaid to them made of the Premiſſes) ſhould remain after the Death of the ſaid B. 
to the faid M. for her whole Life, jo that after the Death of the ſaid M. that 
Meſſuage with the Appurtenances, after the Death of the ſaid B. ſhould remain to 
K. and the Heirs of him the ſaid K. our Licence hereupon not being obtained. We 
would grant to her the ſaid M. that ſhe may enter the ſaid Meſſuage with the Ap- 


purtenances, after the Death of the ſaid B. and hold the ſame for her whole Life, 


D 


E. 


of us and our Heirs, by the Services thereof due and accuſtomed, ſo that after the 


Death of her the ſaid M. the ſaid Meſſuage with the Appurtenances, may remain 
to the ſaid K. and the Heirs of the ſaid K. to be holden of us and our Heirs, by 


the Service aforeſaid, for ever : We being willing to be certified by you, whether 
we may (in this Behalf) aſſent to the Prayer aforeſaid, without Damage or Preju- 
dice of ourſelves, or of any other Perſon whatſoever, command you, that by the 
Oath of, &c. (as above, until) or of others, if we grant to the faid M. that ſbe 
may enter and hold the Meſſuage aforeſaid, with the Appurtenances, after the 
Death of her the ſaid B. in Form aforeſaid, or not? And if, &c. (as before). 
And by that it appeareth that an Ad quod Damnum ſhall be awarded, where 


the King granteth a Licence unto one for to enter into the Land, which Land 


the King might grant for a Fine for Alienation. And alſo it doth appear by 
that Writ, that a Clerk and a Chaplain was then Eſcheator of the County. 
And if B. the King's Tenant doth alien to A. in Fee, and afterwards A. giveth 
back the ſame Lands to the ſame B. and C. his Wife in Tail, and then A. dieth, 
and then B. dieth without Heir of his Body, and afterwards D. Brother and Heir 


of A. doth releaſe all his Right in the Land unto C. who was the Wife of B. in 
Fee without the King's Licence, if the King will pardon that Treſpaſs for making 


of that Releaſe, a Writ of Ad quod Damnum ſhall be awarded to enquire what 
Damage or Prejudice the ſame ſhall be to the King, and the Writ appeareth 


in the Regiſter ; but ſuch Writs are not uſed to be ſued forth at this Day, but 


ſuch Pardons are allowed for the Tertenant, without any ſuch Writ of Ad quod 


Damnum, Sc. But yet if the King be damnified by any ſuch Pardon, in any 
Point whereof he had Notice; whether the ſame ſhall make void the Pardon 


or not, Quære. 


And if the King will grant to one to make a Ditch of a certain Length in 


his own Land, next to the King's Pond adjoining, to draw the Water from 
the Pool by the Ditch to his Mill, rendring yearly to the King and his'Heirs 
a certain Rent, a Writ of Ad quod Damnum ſhall be awarded for to enquire 
what Damage the ſame ſhall be to the King, and the Writ ſhall recite. the 
Grant, and the Rent reſerved. L 
And if there be an ancient Trench or Ditch coming from the Sea, by 
which Boats and Veſſels uſe to paſs to the Town, if the ſame be ſtopped in 
any Part by Outragiouſneſs of the Sea, and a Man will ſue to the King to 
make a new Trench, and to ſtop the ancient Trench, Sc. they ought firſt to 
ſue a Writ of Ad quod Damnum, to inquire what Damage it will be to the 
King or others. 
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Mrit of Ad quod Damnum. 

And if the King will grant to any City the Aſſiſe of Bread and Beer, and F 
the Keeping of Weights and Meaſures, an Ad quod Damnum ſhall be firſt 
awarded, and when the ſame is certified, c. then to make the Grant. 

And it appeareth by the Regiſter, that upon every Grant to be made by 
the King, of Lands, Tenements, Liberties, or other Things, that a Writ of 
Ad quod Damnum ſhall be firſt directed to the Eſcheator, to inquire what Da- 
mage it will be to (a) the King or others; and in thoſe Writs in the Regiſter, 
appear notable Forms, of Grants made in divers Manners; for in every Writ 
the Manner of the King's Grant, and the Effect thereof is ſpecified and re- 
cited in the Writ of Ad quod Damnum. 

And if a Man will give Lands unto the King in Fee, unto the Intent that 4 
the King ſhall give them to a religious Houſe, yet a Writ of Ad quod Damnum 


| ſhall be directed to the Eſcheator to inquire what Damage that ſhall be to the 


King, or others, if the King ſhould accept thereof, and give the ſame to the 
religious Houfe. 
And if the King ſeizeth Lands aliened in Mortmain, and afterwards will give B 
them again to the Abbot, Tc. in Fee, yet a Writ of Ad quod Damnum ſhall be 
awarded, to inquire to whoſe Damage it ſhall be, &c. 

And fo if an Abbot purchaſeth Lands without Licence, and afterwards the 


King will pardon him for the Purchaſe, and grant that he may retain and keep 


the Lands, yet an Ad quod Damnum ſhall iſſue to inquire, Cc. 


And if the King's Tenant doth alien without Licence, for which the King C | 


ſeizeth the Lands: If the King will reſtore the Lands, and pardon the Treſ- 
paſs, yet the Writ of Ad guod Damnum ſhall iſſue forth to inquire what Damage 
it is to the King, it he make ſuch Grant; but that is not in uſe at this Day; 
but to pay a Fine, and upon the Licence to enter, without ſuing ſuch Writ. i 
If the King be Lord, and there be Meſne and Tenant, and the Tenant 


holdeth of the Meſne by Homage and twenty Shillings, and the Meſne hold- 


eth of the King in Capite, and afterwards the Meſne doth releaſe unto the 
Tenant the twenty Shillings, to hold to him and his Heirs by Homage, and 
2 Penny, without the King's Licence, the King may feize thoſe Services ; and 
it he will by his Grant make Reſtitution to the Tenant Parayail, an Ad quod 
Damnum ſhall be granted, to inquire to whoſe Damage, Sc. 


And it appeareth by the Regiſter, that if the King's Tenant doth intrude D 
after the Death of his Anceſtor without ſuing his Livery, if the King will 


pardon the Intruſion, yet a Writ of Ad quod Damnum ſhall iſſue to inquire to. 


whofe Damage the King's Pardon ſhall be, c. 


If a Foreſter of the King's Foreſts, who holdeth his Office of the King, 
granteth the fame to another, he ought to have the King's Licence; and be- 
tore ſuch Licence ſhall be granted, a Writ of Ad quod Damnum ſhall iſſue, 
what Damage ſuch Licence ſhall be to the King. 


(a) Note; If the King 2 Liberties; as a all the Profits taken by the Patentee in the mean 
Market, Fair, Wc, to the King's Nuſance, after Time, per Cur. 11 H. 4. 5. See 16 Ed. z. 


the King has loſt any Profit, he may have a Grant 53. what Liberties the King may grant, 
Sire facias, and repeal the Patent, and recover Vide poft. 230. | 


And 


F 


G 


Writ of Ad quod Damnum, 


And ſo if the King will licenſe one to cut down his Trees or his Wood in 
his Foreſt, and to make Aſſart of the Wood, or to put it to Tillage, a Writ 
of Ad quod Damnum ſhall be awarded, as appeareth by the Regiſter. 

And if the King will grant Parcel of his Waſte within his Foreſt to another 
in Fee, rendring Rent, and that the Feoffee may incloſe the ſame with a 


Hedge or a Ditch, Sc. a Writ of Ad quod Damnum ſhall be awarded, to in- 


quire to what Damage of the King or others the ſaid Grant ſhall be. 

And if he will leaſe the ſame for Years, rendring Rent, a Writ of Ad quod 
Damnum ſhall be awarded to the Keeper of the Foreſt, to what Damage of 
the King or of his Foreſt the ſame ſhall be. 


And if the King will grant Part of his Free Chaſe to one in Fee rendring 


Rent, and that he may incloſe the ſame with Hedge and Ditch, Sc. a Com- 
miſſion ſhall be directed to certain Perſons, to inquire what Damage to the 


1 


King or others the ſame ſhall be, Ic. and thereupon a Writ ſhall be directed 
to return the Inqueſt and Panel before the Commiſſioners at a certain Day aſ- 


ſigned by the Commiſſioners; and the Commiſſioners ſhall make a Precept to 


the Sheriff to do the ſame, and to return them at the Day appointed by them 
by their Precept. 

And now it (a) appeareth by thoſe Words in the Regiſter, that in ancient 
Times, upon every Grant, Leaſe, Releaſe, Confirmation or Licence to be 
made by the King, that firſt a Writ of Ad quod Damnum was to be awarded, 
to inquire of the whole Truth and every Circumſtance thereof, and what 


Damage or Prejudice the King ſhould have by the ſame; and upon ſuch In- 


quiſition certified and returned, to make the Grants, Releaſes, Confirmations 
or Licences. 

But now the Experience 18 contrary, but in. the Patents of Grants of Li- 
cence, they put in the End theſe Words, 


And this without any Writ of Ad quod Damnum, or any other Writ, or In- 


queſts, or Commands, thereupon, to be had, done, or proſecuted, &c. 


But in Patents of Licences, or in a Patent of Releaſe or Confirmation made 
by the King, theſe Words, Without any Writ of Ad quod Damnum, c. are 
not in thoſe Patents of Releaſes or Confirmations: But yet by Reaſon of the 


'ancient Courſe and Form of the Regiſter, it ſeemeth that the Patents were 


the better if theſe Words, And this without any Writ of Ad quod Damnum, 


were put into the Patents. Qzgere of the Rigour of the Line. what ſhall be: 


done in thoſe Caſes where the Patents want thoſe het ok &e. 


- (a) See 2 Ed. 3. 6. 16 BY. 2 Brief Gn whereof the Intereſts nber Pede are preju- 
Grants 53. That if a Patent of Liberties be made diced ; the King is ſuppoſed to be deceived, and: 
without Inquiry by Ad quod Nen, by Grant the Tags dalle . ea in a Seire facias. 
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1225.1 


Writ of being quit of Toll. 


HE Writ to be quit of Toll lieth, where the Citizens or Burgeſſes of 


42 any City or Borough have been quit of (2) Toll throughout the Realm 
by Grants of the King's Progenitors, or by Preſcription y then if the faid Ci- 
tizens, or any Man of the ſaid Cities or Boroughs, come with their Merchan- 
difes unto any Pair or Market, and there fell them, or buy any Merchandiſe, 


it the King's Officer will demand Toll of them againſt the King's Charter or 


againſt the Uſage or Cuſtom, then they may ſue forth and have ſuch Writ ; 

(2) The King to his Bailiffs of I. greeting: Whereas we granted by our Charter 
to the Burgeſſes of our Town of S. that they and their Heirs and Succeſſors, Bur- 
geſſes of the ſame Town, ſhould be for ever quit of Toll throughout our whole Realn 
and Dominion; We command you, that you permit thoſe Burgeſſes to be quit of yield- 
ing Toll to you in our ſaid Town, according to the Tenor of our Charter aforeſaid, 
not moleſting or in any wiſe aggrieving them contrary to the Tenor thereof. Mit- 


meſs, &c. 


And upon that he may have an Alias, a Pluries and Attachment againſt A 


the Bailiffs, or thoſe that do grieve him againſt the Form of the Charter: 


And the Plaries is returnable in the King's Bench, or in the Common Pleas, 
at the Will of him who would have it. And in that Writ ſhall be the Clauſe, 
Or fgniſy the Canſe to us. | eh 
And if the Grant to be quit of Toll 


be of the Grant of the King's Proge- 


nitors, then the Form of the Writ is ſuch : 


The King to the Bailiffs of I. of E. greeting: Whereas amongſt other Liberties 
granted to the Burgeſſes (c) of onr Town of C. by the Charters of our Progenitors 
ſome time Kings of England, it is granted to them, that they and their Heirs for 
ever ſhould be quit of Toll thronghout our whole Realm, which ſaid Charters we 


(a) See 30 £4. 3. 15. where is a Writ againſt 
the King's Bailiffs, and common Farmers in ta- 
king Toll, Se. For taking and detaining of 


| Goods, c. contrary to the Law and Cuſtom of 


the Realm, to the Wreng, and Deſpight of the 
King, and Prejudice of his Farm, and to the 
Damage of the Plaintiff. | 

Note; The Preſcription ougbt to be in the 


Affirmative, wiz. to be quit of Toll, and not 


that he had not paid Toll. 14 H. 6. 12. 

(3) Toll. traverſe lies in Prefcription, but not 
Toll-through; for it is an Oppreſſion of the 
People, 22 A 58. yet ſee a common Perſon 
may preſcribe for Toll-through, if he ſhews a 
reaſonable Cauſe, and prove that the Country 
has a Recompence, 14 Ed. 3. Bar. 275. 5 H. 
7. 10. and fo the King may preſcribe for 'Toll- 
through; guere, if without ſhewing Cauſe, 11 
M. 6. 39. vide infra. 


3 


either Grant or Preſcription. 


(c) Notes Toll-traverſe may be by Preſcrip- 
tion or Grant] but Toll- through cannot be by 
8 22 A. 58. 20 
Ed. 3. Toll 3. Note; Toll-through is in the 
Highway, but Toll-traverſe is for paſſing over 
another's Land; yet it ſeems if a Highway be 


in a City or Town, Toll-through may be there 


by. Prefcription, 5 H. 7. 10. 13 H. 4. 15. and 
Pontage, Murage or Ferry may be demanded in 
a Highway by the King's Grant, but not in a 
private Way, 13 H. 4. 15. and ſee there that 


the King may grant Tronage, and good: And 


Notes Every new Office ought to be proclaimed 
as well as granted. id. 

Note; If the King grants to one to be quit of 
Toll, this does not extend to Cuſtom, as it ſeems, 
nor is it any Bar to a Demand of Toll by them 
who have Toll by a prior Grant made to them. 
39 Ed. 3. 13. See 18 Ed. 1. Lib. Parl. 10. 


have 


| 
Writ of being quit of Toll, 519 


have already confirmed by our Charter, and have moteover granted to them, that 
although they have not fully uſed any of the Liberties and Quittances contained in 
the ſame Charters until this preſent Time; nevertheleſs they, their Heirs and Suc- 
ceſſors for the Time to come, may enjoy and uſe the Liberties and Quittances afore- 
ſaid, and every of them, without Diſquietude or Hindrance ; We command you, &c. 
C But that laſt Clauſe ſhall not be in the Writ, if the King have not made 
| ſuch Confirmation to them: And upon that he may have an Alias and a Plu- 
ries, and an Attachment, if need be, againſt thoſe who take the Toll, c. 
D And the like Writ may be for thoſe who ought to be quit of Murage, 
Pontage, Picage, Laſtage, Paſſage, and the like, if they be grieved or di- 
ſturbed. | . 

And it appeareth in the Regiſter, that King Edward the Firſt did grant 
unto Merchants, Strangers and Aliens, that they ſhould be quit of Murage, 
Pannage and Pontage, Sc. If they were grieved and diſturbed for the ſame, 

they ſhould have ſuch Writ; viz. 3 
The King to his Collectors of Murage, Pannage and Pontage in the Town of 8. 
greeting : Whereas in Conſideration of the Payments and Cuſtoms to ns by Mer- 
chants, Strangers and Aliens, of their Goods and Merchandiſes brought into our 
Realm, it is granted to them by the Charter of Lord Edward of renowned Me- 
mery, ſome time King of England, our Grandfather (which we have inſpected) 
that they ſhall come ſafely and ſecurely into our Realm and Dominion with their 
Merchandiſes whatſoever, and be free and quit of Murage, Pannage and Pontage, 
as in the ſaid Charter is more fully contained: We command you, that you permit 
B. and his Companions, Merchants of the Company of, &c. Aliens, to be quit of 
yielding Murage, Pannage and Pontage in the ſaid Town, according to the Tenor 
of the ſaid Charter, not moleſiing er in any wiſe aggrieving them contrary to the 
Tenor of the ſame ; and releaſe to them the Diſtreſſes without Delay (if you ſhalt 
bave made any upon them on that Occaſion) and if you ſhall have levied any 
Thing upon them ſince the 20th Day of Auguſt in the Tear, &c. on that Occa- 
fion, reſtore it to them without Delay. Witneſs, c. Eten 
F And if any City or Borough ought to be quit of Toll for the Merchandiſes 
which they buy in another Town or Place, if any of them be compelled to 
pay Toll, all the Corporation may Fins the Writ by the Name of their Cor- 
ration, and may have an Alias and Attachment thereupon, if need be, with 
theſe Words at the End of the Writ, And the Diſtreſs, if any, ſhall be made 
upon them on that Occaſion, &c. as before. | 
F And the like Writ a Man may have againſt thoſe who will compel him to 
pay a certain Sum of Money towards Reparation of any Bridge, of which he 
_ ought to be quitted. _ 
| And it appeareth by the Regiſter, that ſpiritual and religious Perſons ought 
to be quit of Toll, Cuſtoms, Murage, Pontage and Pannage, and of the like, 
for their Goods; and if they be troubled to pay the fame, they ſhall have | 
fuch Writ : So 
The King to his Bailiffs of B. greeting: Whereas eccleſiaſtical Perſons, according 
to the Cuſtom bitherio uſed and approved in our Realm (a), are by no means bound 
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(a) See Rot. Parl. 8 E d. 2. m. 4. fuper Peti- fludio Mertaturas exerceant ſolvant inde P avia- 
tion” Decan” & CapituP Lincoln” ¶ & quiet de Pa- giam prout decet. 
uiagio. Reſp quad fi ipfi vel Famuli ſui juvands 
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Writ of being quit of Toll. 


to yield Toll, Pannage and Murage of their eccleſiaſtical Goods any where in the 


ſame Realm; We command you, that you do not diſtrain R. Parſon of the Church 


of E. to yield to you Toll, Pannage or Murage of his eccleſiaſtical Goods in our 
ſaid Town, contrary to the ſaid Cuſtom ;, yet ſo that he do not exerciſe any Mer - 
chandiſe with the ſame; and the Diſtreſs, if any, &c. 
But Herle Juſtice ſaid, that theſe Words, Dum Merchandiſas aliquas, &. 
were of no Effect, becauſe, by his Opinion, they are acquit of all Things, 
although they do merchandize: But now the Statute of H. 8. is, that they 
ſhall not merchandize. Ree | 

And another Form of Writ for ſpiritual Perſons is in this Form : 

Whereas according to the Cuſtom, &c. obtained, eccleſiaſtical Perſons ought not 


to yield any Toll or other Cuſtom of their eccleſiaſtical Goods, or of other Thing. 


[ 228. ] 


bought for their Suſtenance ; We command you, that you by no means diſtrain A. 
Parſen of, &c. to yield any Toll or other Cuſtom of his eccleſiaſtical Goods ſold, or of 
others bought for his Suſtenance, contrary to the Cuſtom aforeſaid; and the Diſtreſs, 
if any, &c. (as above). 3 N 

Buy which Writs it appeareth how ſpiritual Perſons ſhall be diſcharged of A 
thoſe Tolls, and Impoſitions and Exactions for their Goods which they ſell or 


buy for their Suſtenance, &c. | 


Tenants of Ancient Demeſne by the Cuſtom of the Realm ought to be 
quit of Toll, Se. in every Market, Fair, Town or City throughout the 


Realm; and upon that every one of them may ſue to have Letters Patent un- 


der the King's Seal, to all the Kipg's Officers, and to Mayors, Bailiffs, Sc. 
and the Form of the Patent is ſuch : 5 


The King to all Bailiffs and Miniſters whereſvever appointed within our Realm 


England, greeting: Whereas according to the Cuſtom, &c. (as above, till) 


throughout our whole Realm; We command you, that you by no means diſtrain the 
Men of our Manor of S. (if that Manor be of the Ancient Demeſue of the Crown 
of England) to yield Toll to you, &c. according to the ſaid Cuſtom; and the Di- 
ſireſs, (if any) &c. In Witneſs whereof, &c. Witneſs, &c. Tp 

And alſo the Tenants of Ancient Demeſne may have a Writ directed to 
the Bailiffs or Mayor, or others who will compel them to pay Toll, that they 


| ſuffer them to go quit, &c. and the Form of the Writ is ſuch : 


The King to his Bailiffs A. Sc. of I. greeting: Whereas according to the Cu- 
ſtom of our Realm hitherto obtaining and approved, the Men and Tenants of the 
Ancient Demeſne of the Crown of England are and ought to be quit of yielding 
Toll throughout our whole Realm; nevertheleſs you grievouſly diſtrain the Men and 
Tenants of the Manor of S. which is of the Ancient Demeſne of the Crown of 
England, as it is ſaid, to yield Toll to you of their Goods and Things in the ſaid 
Town, and many ways unjuſtly diſquiet them upon that Occaſion, to the great Da- 
mage of them the ſaid Men and Tenants, and contrary to the Cuſtom aforeſaid, 
as we have received Information from their Complaint ; And we willing that no 
Injury be done to thoſe Men and Tenants, command you, that (if it be ſo) then 
dęſiſting for the time to come from bringing ſuch Diſtreſſes and Diſquietudes upon 
the ſaid Men and Tenants on that Occaſion, you permit them to be quit of yielding 
fuch Toll to you of their Goods and Things aforeſaid in the ſame Town, according 
to ihe Cuſtom aforeſaid, and the Diſtreſs ;, if any, &c. | 


And 


| W | | 


Writ of being quit of Toll. 8 
And by the Writ aforeſaid it doth appear, that Tenants in Ancient Demeſne 
ſhall be quitted of Toll, as well thoſe Tenants who hold of the Manor which 
13 Ancient Demeſne, which is in the Seiſin or the Poſſeſſion of another Man, 
than of the King, as the Tenants of Ancient Demeſne, which hold of the Ma- 


nor in Ancient Demeſne, which is in the King's Hands and Poſſeſſion. 1 
And it appeareth alſo, that they ſhall be quit of Toll for their Goods and Ft 
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Chattels which they merchandize with others, as well as for their other Goods ; He | 
for the Writ is general, pro bonis & rebus ſuis. Ts HSE 
B And it appeareth that that Writ may be ſued by all the Tenants, as a Writ TERA 
of Monſtraverunt ſhall be ſued; and alſo that every particular Perſon who is et 
grieved may ſue forth the Writ, if he will. | Wiſh. 
And alfo the Lord (a) in Ancient Demeſne himſelf ſhall be as well acquit- HR 
| 


ted of Toll throughout the Realm, as the Tenants in Ancient Demeſne ſhall 
be; and that appeareth by the Regiſter, of an Attachment ſued by the Lord 
of the Manor in Ancient Demeſne againſt the Bailiffs of C. becauſe they tool 
Toll of him. And they ſhall not be only quit of Toll, but alſo of Pontage, 
Paſſage, and the like. | 

C And alſo they ſhall not be contributory to the Expences of the Knights in 
Parliament; and if the Sheriff will diſtrain them, or any of them, to be con- 
tributary for their Lands in Ancient Demeſne, then they may ſue forth a Writ 
directed to the Sheriff, that he do not compel them to be contributary to the 
Expences of the Knights, Sc. Commanding them in the ſame Writ, that it 
they do diſtrain them, or any of them, that they re-deliver the Diſtreſs, Sc. 
And the Writ may be ſued by all together, as a Monſtraverunt ſhall be di- 
rected unto the Sheriff, or by any of them who are diſtrained. 

D And Tenants at Will within Ancient Demeſne ſhall be diſcharged of Tol!, 

as well as the free Tenants, or Tenants for Term of Life, or for Term of 
Years of Lands in Ancient Demeſne, ſhall be diſcharged of Toll for their 

_ Goods, Sc. 9H. 6. 14. | 

E And (5) ſee 7 H. 4. that a Tenant in Ancient Demeſne may merchandize, 
buy and ſell, and ſhall not pay Toll: And the ſame agreeth with the Regiſter. 
But T. 9 H. 6. it is holden, that they ſhall not pay Toll of Things coming of 
their Tenements within Ancient Demeſne, nor for Things bought for their Su- 
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(a) Note; It does not appear by this Writ, that he bought 27 /upra, and ſome he uſed for 
what was Ancient Demeſne. See Regiſter 260. manuring his Land, and ſome he put to Paſture 
accordant, NM. B. 2 Lutw. 1145, 1140. to make Graſes, and after convenient Time 


(6) The Caſe, 7 H. 4. 44. In Treſpaſs againſt 
A. Quod Telonium aſportavit, & illud ſolwere re- 
cuſawit, (it was held that the Writ was good, 
and the firſt Words as to the Aſportavit void): 

The Plaintiff counts, that the Defendant had 
bought twelve Beaſts in his Market, and that 
he came the next Market in the next Week, and 
ſold fix of the Beaſts (Oxen) and the other ſix at 
a Fair there held at the Feaſt of, &c. Defendant 


pleads that he is a Tenant of Ancient Demeſne, 


Oc. and that all thoſe Tenants have been free 
to buy and ſell Beaſts for manuring their Lands, 
c. without Toll, Sc. Time out of Mind, and 


fold them, &c. The Plaintiff offers to aver, that 
he bought the Beaſts to re- ſell them, and that he 
re-ſold them ut ſupra; the Defendant demurs ; 
but the Opinion of the Court being againſt him, 
he became Nonſuit : So that it ſeems tor 'Things 


bought for their Suſtenance, or manuring theic 


Lands, or concerning Huſbandry, they are diſ- 
charged, but not to merchandize; and the Mer- 
chandize of theſe is different from other Mer- 
chandize. See 9 H. 6. 15 and 66. 3 Ed. 3. 
(7/4) 138. | 

See Goods of the Vendor diſtrained for Toll. 
20 Ed. 3. Avowry 129. See 9 H. C. 45. 
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ſtenance, 
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Writ of being quit of Toll. 


10 H. 6. 66. ſtenance, &c. but for other Things it. is. a Queſtion : But foraſmuch as they 


Newton, 


þ 229. ] 


ſhall be quit of Pontage, Murage and Paſſage, I conceive that they ſhall be 
quit of Toll generally,. although they do merchandize with their Goods. And 
the Toll ought always to be paid by the Buyer, and not by the Seller : If it 
be not by ſome ſpecial Cuſtom, Tc. 

And the Villains of Lords who come to Parliament ſhall not be Contribu- 
taries to the Expences of the Knights. of the Counties who come to the Par- 
liament; but the Lords ſhall have Letters in their own Nares directed to the 
Sheriff, commanding him that he do not diſtrain their Villains to be contribu- 
tary to thoſe Expences of the Knights, and if he hath diſtrained them, to 


deliver the ſame to the ſaid Villains. 


And it ſcemeth reaſonable that the Villain may, if he will, ſue the Writ, 


as well as the Lord, Sc. which Writs do appear amongſt the Writs to be 
quit of Toll. 


And alſo Chaplains who are Maſters of the Chancery, who are Attendants A. 


at Parliaments, ſhall not be contributary by reaſon of their Benefices unto the 
Fxpences of Proctors made for the Clergy who come to the Parliament; and 
if they be, they ſhall have a Writ to the Archdeacon and his Officers, com- 
manding them for to diſcharge them, and upon that they may have an Alias 
and a Pluries, and Attachment againſt them; and the Writ is ſuch: 

The King to the Archdeacon of Middleſex and his Official, and. to their Com- 

miſſary, greeting : Whereas in our Parliament called together at Weſtminſter in 
the fourth Year of our Reign, it was there agreed by us, and by the Prelates, 
Earls, Barons, and our whole Council, that our beneficed Clerks of the Chancery 


perſonally attending in our Parliaments, Councils and Treaties, for the Service of 


«5s and the People of our Realm, are to be quit from contributing, by reaſon of 
their Benefices, towards the Expences of the Proctors of the Clergy of any Dioceſe, 
they coming by our Command to ſuch Parliaments, Councils and Treaties : We will- 
ing the ſaid Agreement to be kept inviolable in all Things, eſpecially with reſpect to 
paying towards the Expences aforeſaid, by reaſon of the Abſence of thoſe who were 
not at the ſaid Parliaments, 8&C. command you, that you by no means cempel, or 
anv wiſe permit to be compelled by your Miniſters, J. Parſon of the Church of N. 
in the Dioceſe of London, who is a Clerk of our Chancery, and who was preſent 
in our laſt Parliament held at Weſtminſter, in the Service of us and the Commons. 
of our People, to contribute, by reaſon of his Benefice, to the ſaid Expences of 
Proftors who came 1o ihe ſaid Parliament for the Clergy of the ſaid Dioceſe, or 
of other Proctors who ſhall happen ta come to other Parliaments, &c. by us now 


io be holden, while he ſhall attend ſuch Services, but cauſe him to be quit of ſuch 
Expences, according to the Agreement aboveſaid; and if any thing ſhall bave been 


tevied upon him on that Occaſion, reſtore it to him without Delay, and alſo cauſe 
the Proceſſes to be ſuperſeded (if any have been made towards eccleſiaſtical Cenſures 
againſt him for the Cauſe aforeſaid) and. the Sentences to be revoked (if any have 
been fulminated out againſt him). Witneſs, &c. 

2uere for that Statute: And by that appeareth, that the Parliament may 
bind the Clergy by the Acts and Statutes made in Parliament, 


(a) Writ: 


(a) Writ de Libertatibus allocandis. 


B THE Writ de- Libertatibus allocandis lieth, where any Citizen or Burgeſs, 

or other Man, is impleaded before the King's Juftices, Juſtices Errant, 
or Juſtices of the Foreſt, and he claimeth and pleadeth any Grant of Liberty 
made unto him by the King, or unto any City or Borough whereof he is a 
Burgeſs, and the Juſtices do delay to allow that Liberty; then he who is fo 
delayed by the ſaid Juſtices, may ſue forth ſuch Writ directed to the Juſtices, 
commanding them to allow the fame ; and the Writ is ſuch: 

The King to bis Fuſtices of ihe Bench, greeting: Becauſe our Burgeſſes of N. by 
the Charters of our Progenitors, ſome time Kings of England, claim to have di- 
vers Liberties which they and their Predeceſſors Burgeſſes of the ſame Town have 
always hitherto, from the time of the making of the ſaid Charters, uſed and en- 


(a) De Libertatibus allocandis. 


Note; Liberties may be allowed in the Time 
of the King who granted them, without any 
Writ of Allowance. See 2 H. 5. 4. 34 H. 6. 54. 
For Allowance of Liberties, ſee 14 H. 6. 12. 

If the King grants Conuſance of Pleas, or to 
be diſcharged from ſerving on Juries, &c. he 
ſhall have no Advantage of it without ſhewing 
it in Allowance. 39 Ed. 3. 15. 


What Liberties the King may grant. 


Regularly he cannot grant ſuch Liberties as 
are prejudicial to the Subject, without the Aſſent 
of Parliament: Note the Cale of Fobhn Mar/hall, 
ix. The King granted to one J. S. the Mea- 
ſuring of Cloths, Canvas, &c. bought arid fold 
in L. as well between others, as between Citi- 
zen and Citizen, for a certain Sum, &c. F. S. 
dies, the King grants the ſame Office to FJ. M. 
and a Writ iſſued to the Mayor and Sheriffs of 
London to receive him; and at the Sicut alias it 
was returned, that there was not any ſuch Of- 
fice in the City, &c. and ſome for the King ſur- 
miſed the contrary 3; whereupon a Pluries and an 
Attachment iſſued, and on the Return the Mat- 
ter aforeſaid was ſhewn to the Court, c. And 
it was reſolved, 1. That foraſmuch as the ſaid 
Officer was a Charge to the Subject, for he took 
certain Fees from the People (where they had 
an Aulnager before) That as the firſt Grant was 
void, and that what he took was Extortion, 
and not as an Officer; ſo on the new Patent to 
F. M. the Mayor might well return that there 


was not any ſuch Office, Ratio: For it the 


Mayor and Sheriffs could not make ſuch Re- 
turn, they would be eſtopped by their Admit- 
tance, to ſay it afterwards, although ſuch Ad- 
mittance by the Mayor and Sheriffs ſhould not 
work any Prejudice to another. And fo there 
is a Diverſity, when the Office granted by the 
King has an Intereſt or Charge, by reaſon of the 
Matter or Thing granted, there they may return 
the Matter, &c. although it goes in Bar of the 
King's Title; contra if the Officer hath nothing 


to do with the Matter, but only as "Officer, 


without charging the Subject; and accordingly. 
it was adjudged: And it was then ſaid by Ga/- 


coign, that the King may charge his People, 
without Aſſent of the Commons, in a Thing 


that is for the Good or Profit of the People ; av 
he may grant Pontage, Murage or a Ferry ; but 
if the King grants Murage to ſuch a Town, 
where I and my Tenants have Paſſage through 
the Town ; though ſome of my Tenants pay the 


_ Cuſtom, yet I may forbid the extorting of it. 


12 H. 4. 87. 13 H. 4. 14, 15. See the Office 
of Brocage not grantable by the King. 21 Ed. 
4. 79. Rot, Parl. 13 H. 4. u. 43. 

As to the King's Grant of Tolls, Oc. wide 
ante 227. And Note; Every new Office ought 
to be proclaimed as well as granted. 13H. 4.15. 
It the King grants to one to be quit of Eſcapes, 


this cannot be intended voluntary Eſcapes. 3 H. 
7, — The King cannot by his Patent diſcharge 


one Who is bound by Preſcription to make or 
repair a Bridge ; but of Contribution to a Bridge 
he may diſcharge, ut videtur. Quære 3 Ed. z. 
Af]. 445, but he may diſcharge a Fine for it, 


37 H. 6. 4. 


R X X 2 7oyed, 


F23 


— ei — — 


= b Id a _ * — c 2 * 
„ 5 * * = 4 
Po ud O29 ont; 
I * A 3% | q . 
Po a firs > * 7 0 W 


—— 


. 


— oo ——— 


Tr 
1 
1 
* 
ik 
4, ' 
E 
1145 
; 
- | 11 (WD \ 
_ Un l 
19 e. 
187 8 1 
5 4 rn 
4:3 T; N 
j To 1 
1 * "of 
: : by 1 
? „ [ 
("4 | 
) i. 
14 0 
„ 5 0 
5 9 
1 x 
18 
A " * 
20 128 
e 
1 1 
A 7 
© 5: 1 
i i! 2 ' 1 
- EW 
M188 
FT +. 
7 N 
4. 
L388 \ 
MR * 
WAR: 3H EA 
+ 4 + 
17 * 
| 1 4 
1 1 
. 4 ty 1 
Nie 
0 * 1 Y 
$ 1 * 8 
1 1 
i 4 1 
N 7 . Th g 
: _ .; 
7 _ 
UW 1 
1 1 
18: IEP 
+ 3. 3 1 i 
ez, bs» th 
F 14 35 
- 33 Þ 4 
e 
*= 1 1 
. '# 
; + 
} 23-74 * 
; 1 
j HS 
e i. DB} ith 
1; 08 
1 N. 
1 * % 
) Man k 
” ? 1 
ie 
16 
', ? - 1 
113 
5 ny: N 0 S 
i 
IG $168 w_ 
J [ * 7 J. 4 
* 8 
ESL 
A 7 
> 3s IE 
& 4 3 
K FE $0 
1 411 
, 4 be 
N 7 >? 
+ © 4 7 
j Fan 
14 Kal! \ 
1 its Ll 
: 05 = 
11 
+ 1 Wl Fu 
vo 4 FSR 2 - 
- 7 1 
. * 
P "+4 
, 2 #6 
| 1 
too 1 bo 
\ 1 t i 
: 131 U 
1 1 8 
4 $36 
+ 3 4 bs 
y 3} © VY o 
[3 4 £ 
& 11 . 
1 * = f 
> 1 12 4 
+ 33 TY 
' 2 4.4. 
4 1 Ji 
C *. 1 
* | 4 1 1 
1 
e 
61 
« 
7 
10 
5 f 
U 
Ke 1 
. 
* 1. | 
1 
* 5 
= We ” 
} 
* * 9 
a 
a 
—_— 
f 5 1 pi 
FP : 8 
[2 N Xx : 
l $4 1 
„ RE 
4 — 7 » 
1 6 +48 
BESS ? 
S , 
* A 
78 15 11 
2% : 4 {It 
14 * 0 
+ Tos 
e 
wy 4 
10 32 5 
$4 „ 7 
$3.2 £7 ir 1 
n 
PBS 2 » ? , 
* \ 
11 
if 4 
. * 
F$ . 9 
24 
| 
15 {+24 , 
+. I; 39 1 5 
2 ©: „ 
8 PY 
ig N. 
179 14 
1 ty 
1114 
" 
n 
* * 
* 1 
„ 
P ) 
W371 
LS ST. 
. 
1287 - 
z 1 
17 
$1 4 
$izR 4 
$78 
* | 
1 7 
1 
of 
\ — 
4 
* 
* 8 
* 1 
1 1 Z 
% LP) * 1 
10 * 
2 1 
"I 117 
1 
* 1 ©; 
l 
. 
i 1 4 
'4 7 
} h 
47 1k 
£ 2311 . 
N 
A 4; 7 
{EM 
V 1 
111 
F. N 
9 
2603531 34 
48”: EZ 
Y 
* : 
i7 N 
3 
— v4 841 
n 
* * 
en at 
E118. J 
Te 7” 
1 44 ty 5 
7 2 2 * 
e 
.- 
Mer 
$ 
* 1 
vWF - 
* of 15 
&- * N 
81 * f 
1 n 
3 8 
E 
1 
2 * 
. 4 72 
Mats N 5 k 
R 
8 2 wy 
2 | \ 
. it 
7 "YL N 
7 IT. 
q N 
4 4x 
1 
n 1 
4 : 
KY 7 iy 
yz 1 
1 £9) 3 
1 
112 8 f 1 
LN +12 
: itt 
Y 
. 8 
? . 
6 
* = 


524 


1230. 


Writ de Libertatibus allocandis. 


Joyed, as they ſay; We command you, that you permit them the ſaid Burgeſſes, in 


the Bench before you, to uſe and enjoy the Liberties aforeſaid, according to the Te- 
nor of the Charter aforeſaid, as they ought to uſe and enjoy them, and as they and 
their Predeceſſors have always, from the time aforeſaid, hitherto been accuſtomed 


reaſonably to uſe and enjoy thoſe Liberties, Witneſs, &c. 


And if any do claim a ſpecial Liberty to be impleaded within the City or 
Borough, and not out of the City, then the Writ ſhall be ſpecial, thus : 
. The King to the ſame, greeting: Whereas amongſt other Liberties which for the 
Improvement of our Town of R. are granted by the Charters of our Progenitors 
ſome time Kings of England, to the Burgeſſes of the ſame Town, it is granted to 
them, that they ſhall not implead or be impleaded any where elſe than within the 


ſaid Borough before, &c. of the ſame Town, touching any Tenures therein, or 
 Treſpaſſes and Contracts committed or made within the ſame Borough, as in the 


Charters aforeſaid is more fully contained; which ſaid Liberty they the ſaid Bur- 
geſſes and their Predeceſſors Burgeſſes of the ſame Town, from the time of making 
of the Charters aforeſaid always hitherto have reaſonably uſed, as they ſay: We 
command you, that you permit them the ſaid Burgeſſes before you to uſe and enjoy 
the Liberty aforeſaid, according to the Tenor of the Charters aforeſaid, as they 
ought to uſe them, and as they and their ſaid Predeceſſors from the time aforeſaid 
always hitherto have been accuſtomed to uſe and enjoy them. Witneſs, &c. 
And every one who claimeth any Liberty, and juſtifieth by the ſame any 
Act done by him in any Court before any Manner of Juſtice or Juſtices, and 
the Juſtices will not allow that Liberty, or delay to allow the ſame, then he 
may fue forth that Writ. And thoſe Writs are of ſeveral Forms, as appear- 
eth by the Regiſter, and may be ſued by a Body Corporate or by a ſingle 
Perſon, as the Caſe ſhall happen, &c. And the Barons of the Cinque Ports 
may ſue forth ſuch Writs, if they be delayed to have their Liberties allowed 
unto them. ; 3 | 
And the hke Writ may be ſued to the Juſtices of the Foreſt, commanding 


them to allow Charters granted to any Perſons, to have Paſture, or to be quit 
of Pannage there, OE MD re rs 


Writ? 
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Writ de Corrodio habendo. 


A TEE Writ de Corrodio habendo lieth, where the King is the Founder in the 1 Fd. 4. 10. 
Right of his Crown of any Abbey (a) or Priory, or other religious So every com- 
Houſe, Now of common Right the King ought-to have a Corrody, and a fh. 3 
reaſonable Allowance for any of his Vadelets in the ſame Houſe. And ſo of 1 ray 
every Biſhoprick in England and Wales, the King ought to have a reaſonable not give in 
Penſion for his Chaplain, until the (5) Biſhop have promoted him to a con- Frankal- 
B venient Benefice. And the Form of the Writ for the Corrody is ſuch : welgne 44 


Ed.3. 24. and 
10 H. 4. 6. 8 3 50 Aff 6. 
Vide 21 Ed. 4. 8. That the King writ for his Vadelet by his Prerogative, by which Br. colle&s, that a Foun- 
der, common Perſon, ſhall not have a Corrody. | u-- | 

14 H. 6. 11. If the King found a Frank-chapel, he ſhall not have a Corrody nor Penſion. 


The King to his beloved in Chriſt the Prior and Convent of N. greeting: We, 2 
willing that for our beloved Valet of S. fit Corrody be provided for bim, have com- 1 Ed. 4. 10. 

manded him to be ſent to you, requiring that, admitting him the ſaid S. into your he Writ 
ſaid Houſe, ſuch Corrody be adminiſtred to him in all Things, as P. now deceaſed CO 


tain the King's 


had while he lived in the ſame, and cauſe to be made and delivered to him upon Title to the 
this Occaſion your Letters ſigned with the common Seal of your Houſe, making men- Corrody. 
tion of thoſe Things which be ſhall ſo receive in your ſame Houſe, for doing which 
for us we will be eſpecially bound to your Houſe for the future; and what you ſhall 
order to be done upon this our Requeſt write back again to us by the Bearer of theſe 
Preſents. Witneſs, &c. 3 5 | 
There is another Form of Writ, where the King will write for the Servants 
of his Grandfather or Father, thus : | 
The King to the ſame: We regarding the acceptable and laudable Services which 
our beloved Servant A. hath hitherto done to our Grandfather and us, willing for 
him the ſaid A. (who is not yet provided for of his Maintenance by them our Grand- 
father or Father, or by us) to provide ſuch Support as we are bounden, have com- 
munded him to be ordered to you, requiring that, admitting him the ſaid A. into your 
ſaid Houſe, you adminiſter to him ſuch (Corrody or) Support, both in Victuals and 
Cloathing and other Neceſſaries, as R. lately deceaſed had by the Command of our 
| Grandfather, to be perceived in your ſaid Houſe, and cauſe to be made and deli- 
vered to him on this Occaſion your Letters Patents, &c. (as above). 


(a) It ſeems, if the King founds an Abbey to fore the Conqueſt that Principality was held of 


hold of an Honour, he ſhall not have a Cor- 
rody. Quære 24 Ed. 3. 72. 

(b) This is due from every Biſhop of common 
Right, and cannot be diſcharged by Preſcription. 
9 Ed. 4. 40, &c. There the Biſhop of St. Da- 
wid's was charged, that he had alledged, 1. 
'That it was of the Foundation of the Prince of 
Wales, and that the Avoidance belonged to the 
Principality ; whereto it was anſwered, that be- 


the King as of his Crown; and by Forfeiture of 


the Prince of Vales became re-annexed' to the 


Crown, with all Patronages of the Biſhoprick. 


2. That although the Principality was given to 


the Prince, yet for that the Biſhop had ſued the 
Temporalties out of the King's Hands in Chan- 
cery, he was chargeable to the King. 10H. 4. 6. 


See a Corrody for a Feme in the Priory of 
| Bermondſey. Lib. Parl. Ed. 1. 193. 


And 
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Note; If an Abbey which a common Perſon 
hath cometh to the King by Eſcheat; yet he 
ſhall not have a Corrody, becauſe it is not of 
his Foundation. L. 5 Ed. 5. 118. Br. Corrod, 1. 
6. Yet the King may have a Corrody where he 
is not W but chat is by ſpecial Grant. 
1 Ed. 4.1 

38 Ed. 5 Br. Contemp. 5. and 39 H. 6. 48. 
If the Abbot will not admit the King's Vadelet, 
he who ought to be admitted ſhall recover Da- 
mages, and not the King, for that the King 
hath only the Preſentation to the Corrody, and 
the Party the Damages. 


44 Ed. 3. 25. per Knevit, if the King and 


another give Land to erect, &c. the King is 
Founder. | 


Nyit de Corrodio habendo. 


And ſo where the King is Founder of any Ab- C 
bey or Priory of Nuns, the King ſhall have a 
Corrody for the Queen's Maidens, or others of 
her Couſins, for whom he pleaſeth for to write, 
Sc. But if the King will write unto an Abbey of 
Monks, for a Maiden to have a Corrody there 
for her Suſtenance, Sc. it ſeems the ſame ſhall 
not be obeyed, for the Inconveniency thereof; 
nor contrary, if he write to a Nunnery for his 
Vadelet to have a Corrody there: Tamen quære. 

There is another Form of Writ, thus: D:: 

The King to his beloved and faithful the Abbot 
and Convent of B. greeting: We willing of our ſpe- 
cial Favour for our beloved Valet R. by reaſon of 


Vis good Service to us done and to be done, for whom fitting Support is not yet, 


&c. AS above. 


(a) And upon theſe Writs, if the Abbot -or Prior will not do according as 
he is directed to do by the Writ, an Alias and a Pluries ſhall be awarded, or 
fignify the Cauſe to us ſhall be in the Writ of Pluries, and ſhall be returned 
unto the King's Bench; and if he do not return the ſame, an Attachment 
hall be awarded againſt the Abbot, Prior or Prioreſs. 

And if the King write for ſuch Corrody unto an Abbey or Priory, and they 

grant Parcel of the Corrody unto. him for whom the King writeth, but not 


22 Ed. 4. 17, 18, 19. Huſſey and Fairfax, 


If an Abbot grant to A. to have a Corrody, nihil 


operatur by the Grant: But if he grant a Cor- 
rody, or io much Bread and Ale, &c. it is a 
Sood Grant of thoſe Things, but it is no Cor- 
ody, but a Profit; for every Corrody bath on 
Beginning by the Founderſhip, 


. cery? ſhall 


al, nor ſo much as others had before ; then the 


K 


grant a Writ of Sicut alias directed 
unto the ſaid Abbot or Prior, Sc. deſiring them 
that they grant the like Livelihood in all Things 


as any other hath had before in the ſame Houfe. 


And if the Abbot or Prior upon the Pluries re- 


turn any Matter of Excuſe, wherefore he ought. not to grant ſuch Corrody, 
which Return ſeemeth unto the Court where the Return is made, be it in the 
Chancery or in the King” 8 Bench, to be no ſufficient Return, then the King 


thall grant ſuch Writ: 
The Ring, &c. greeting : 


IWhereas we being lately willing to provide for our 


beloved N. of a fit Support, by reaſon of his long Service to Lord Edward lately 
King, cur Grandfather, and to us done, ſent him to you, and have oftentimes com- 
manded you, requiring that you ſhould admit him the ſaid N. into your Houſe, and 
grant to him ſuch Support, &c. and ſhould make your Letters, &c. or ſhould fignity 


(a) If the Abbot returns Cauſe at the Sicut 


Frogs It was Yenire coram Concilio, and there the 


alias, and none comes on the King's Part to 
counterplead the Cauſe, the Abbot ſhall be diſ- 
charged. 11 H. 4. 81. But if any comes for 
the King, and counterpleads the Cauſe, they 


ſhall not interplead thereon, but a Pluries and 


an Attachment ſhall iſſue, and on the Attach- 
ment they ſhall plead, by Ga/coign. 11 H. 4. 87. 


Title of the Patronage was in Iſſue, and found 
for the King; and adjudged, that the King 
ſhould recover the Patronage, and the T'empd- 
ralties be ſeized, for that they elected the Prior 
without the King's Leave, Sc. 38 Ag 22. Vide 


fot. 231. B. 
7 | ihe 


F And if an Abbot or Prior at the King's Requeſt do grant a Corrody to B. 


A And upon that he ſhall have an Alias and a Pluries, and Attachment, if 


B 


2 


Letters into your Power, admitting him the ſaid N. into your ſaid Houſe, grant 


rod y, contrary of a Penſion. 


Mrit de Corrodio habendo. 527 
ihe Cauſe to us wherefore you bave not obeyed. our Commands fo often directed to 
you thereupon, and you have ſent to us in our Chancery certain Cauſes of Excuſe,. 


which we think inſufficient ; T herefore we command you, firmly injoining that you 
admit the ſame N. into your Houſe, &c. 


for Life, and afterwards B: will ſurrender the Grant of his Corrody unto the 227. Þ 
Abbot or Prior, to the Intent that C. have the ſame for his Life, then he Es 
ought for to ſue a Writ to the Abbot or Prior, thus: 
The King to his beloved, &c. the Prior and Convent of R. greeting : Whereas: 
our beloved S. at our Re aueſt obtained a certain Corrody in your ſaid Priory, aud 
7s Willing that our Here Valet N. may have the whole Eſtate which the ſame S. 
hath in the Corrody aforeſaid, and for that Purpoſe S. 1s ready to ſurrender to you. 
the Letters Patents by you made 10 him of the ſaid Corrody, as he ſays, beſeeching 
us that we will vouchſafe to yield our Aſſent hereunto ; We regarding the Prayer 
of him the ſaid S. and moreover being willing to do the ſaid N. a more abundant 
Favour in this Matter, command you, requiring that if the ſaid S. is willing to 
ſurrender the ſaid Letters to the Purpoſe aforeſaid, then having received thoſe 
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to him to perceive. of your ſaid Houſe the ſaid Corrody for the whole Life of him 77 Ed. 3. 
dhe ſaid N. and cauſe to be made and delivered to him your Letters Patent for the 2 — ww 
ſaid Corrody under the Seal of your ſaid Houſe; and what you ſhall order to be eee 
done at this our Requeſt, write back again 10 us 2 the Bearer of tbeſe Preſents. Corrody. 


Witneſs, &c. 10 Aff, IT, | 
Br. Corrod. 3. 


Nuper obiit of a Corrody, and Dec? de libero Tenem', quod vide 14 H. 6. 11 and 12. Aſßzſe lieth of a Coꝛ- 


need be. 

And if an Abbot or a Prior admit one to a Corrody upon the King's Writ: 14218 611,17; 
ſent him, if he dieth who is ſo admitted, the King may write for another to 
have the ſame Corrody. 

But if the King have a Penſion in any Abbey or Priory. for his Chaplain, 14 H. 6. 12. 
if. the Abbot or Prior upon the King's Letter grant a Penſion to his Chaplain, 
and the Chaplain dieth, the King cannot write for, or grant a new Penſion 
unto another Chaplain during the faid King's Life; and if he do, the Prior is 14 H. 5. 51: 
not bound to grant the ſame ; but it is otherwiſe of a Corrody. ey 12. 

And yet ſome ſay, that upon the Ceſſion of an Abbot or Prior, the King 14 H. 5. 12. 
ſhall have a new Penſion granted to his Chaplain ; but quære of that. 

And if the King have a Corrody in an Abbey or Priory. to have certain #4. 4˙1710.. 
Bread and certain Gallons of Beer, Sc. the King may grant the ſame to ſeve- 
ral Men; but where he hath a Corrody to have Livelihood of one Man, to 14 H. 6. 1 
{it with the Servants of the Abbot, there he cannot grant the ſame but to one and 7 =: 


Man only. And the King may releaſe to the Abbot or Prior his Title to the : 4d. 2 13. 


Corrody, if he will. 15 Ed. 3. and 
14 Ed. z. and 
24 Ed. 3. 33. 14 Ed. 3. Corrody 7 and 4. 4 Corrody 4 and 5. Co. Lit. 97: a, 50 Af. 6. 44 Ed. 3, 24. ac. 


(2) And: 


Writ de Annua Penſione. 


(a) And if the Abbot or Prior do receive one to a Corrody upon the King's E 
Letter, and thereupon doth make him a Grant thereof; thereby the Abbot 
or Prior and their Succeſſors ſhall be bound for ever. Otherwiſe it ſeemeth, 
if the Abbot had granted the ſame upon the King's Requeſt. 

And T. 4 Ed. 3. it is holden, that the Abbot or Prior who holdeth of the F 
King in Frantelneiens ſhall not be FR with any — 


Hrit de Annua Penſione. 


AND when the King hath a yearly Peder out of an Abbey or Priory for G 
his Chaplain, he King ſhall ſend his Writ unto the Abbot or Prior, &c. 
to grant the ſaid Penſion to his Chaplain ; and the Writ ſhall be ſuch : 

The King to his beloved in Chriſt the Abbot and Convent of C. greeting: 
Whereas you by reaſon of your Creation of the ſaid Abbey are bounden to one of 
our Clerks (whom we ſhall be moved to name) in a certain yearly Penſion to be 
received of your Houſe, until he ſhall be provided of a competent eccleſiaſtical Be- 
nefice ; and we deſiring the Promotion of our beloved Clerk A. (from his Merits 
requiring it) are moved to name him to receive ſuch Penſion of you; Therefore we 
command you, that you grant to him the ſaid A. ſuch Penſion to be received of 
your Houſe in Form aforeſaid, as may become the Givers, and may render the Re- 
ceiver more ſtrongly obliged, hereupon cauſing to be made and given to him the 
faid A. your Letters ſigned with the Seal of your Chapter; and what you ſhall be 
induced to do therenpon, write back again to us without Delay. Wins —_ 

And the Form of the Grant of the Penſion is ſuch: H 

To all to whom theſe preſent Letters foall come the Abbot of L. and the Convent 
of the ſame Place ſend greeting, &c, Know ye that we, at the Inſtance of the 
moſt illuftrious Prince Edward by 1he Grace of God King of England, have given 
and granted to our beloved in Chriſt A. Clerk, one hundred Shillings Sterling, to 
be received of our Chamber in the Feaſt of Saint Michael yearly, until we ſhall 
have provided for the ſame A. a competent eccleſiaſtical Benefice for him, and this 
we promeſe to do for him as ſoon as an Opportunity ſhall offer itſelf ; but the ſaid 
A. by himſelf, or his Proftor lawfully appointed for this Purpoſe, may receive the 

aid one hundred Shillings every Year at S. In Witneſs, &c. we have commanded 
the common Seal of our Houſe to be put. Dated in our Chapter, &c. 
And it appeareth by an ancient Roll in the Exchequer, of what Abbies or 
Priories the King ought to have a Corrody and Penſion, and of what a Pen- 
ſion only, and of what a Corrody only; the Copy of which followeth : 


(a) See 18 Ed. 3. 2. In libera Capella Regis, Priory and Convent. 14 H. 6. 12. for the Pri- 
although the King had before tranſlated it to the ory of Saint Bartholomew, 


Writ de Annua Penſione 


The Names of the Gerner and Penſi ons in in England which are of the 
—_ s Gift, according to the Book in the Exchequer, 


* the Abbey. of Ene 


In the Abbey of Moc helny, 
In the Abe of Tewkſbury, 
In the Abbey of Clive, 

In the Abbey of Ford, 

In the Abbey of Buckfaft, 
In ͤ the Abbey of Sherbury, - 
In the Abbey of Abbatſbury, 
In the Abbey of Bewdley, 


In the Abbey of Shaft/bury, 


In the Abbey of 7/inton, 
In the Abbey of Worwel, 
In the Abbey of Hide, 
In the Abbey of Battel, 
In the Abbey of Waverly, 
In the Abbey of Malmſbury, 
In the Abbey of Sleveburn, 
In the Abbey of Southwick, 
In the Abbey of Su/efter, 
In the Abbey of Stonley, 
In the Abbey of Briſtokom, 
In the Abbey of Hurtey, 
In the Abbey of Reading, 
In the Abbey of Meſſenden, 
In the Abbey of Gloceſter, 
In the Abbey of Langton, 
In the Abbey of Per/ſbore, 


in the Abbey of Minchcomb, 


In the Abbey of O/zey, 

In the Abbey of Tame, 

In the Abbey of Dorceſter, 
In the Abbey of Abingdon, 
In the Abbey of Eveſham, 
In the Abbey of Godſtow, 
In the Abbey of Notley, 

In the Abbey of Southampt. 
In the Abbey of Lill, 
In the Abbey of Shrew/bury, 
In the Abbey of Cheſter, 
In the Abbey of Vale Royal, 
in the Abbey of Burton, 


2 C. 


24:0; 


1 C. 
1 59 


T7, 
2 C. 
10. 


I Cc 


1 


1 C. 


1 C. 


1 C. 
t >. 


1 


1 


15 
IC: 
1 C. 


12. 


1 P. 
EF 


In the Abbey of T horney, 
In the Abbey of Ramey, 


1 U. 
10 


1 FE. 
TE. 


In the Abbey of Peterborough, 1 C. 1 P. 


In the e of Crowland, 


In the Abbey of St. Benedict in Norfoli, 


1 C. 


11 


In the Abbey of Bury, 

In the Abbey of T etfurth, 
In the Abbey of P:pwwel, 

In the Abbey of Leiceſt. 

In the Abbey of Newſted, 
In the Abbey of Pomfret, 
In the Abbey of Morſtore, 


In the Abbey of Blith, 


In the Abbey of Waltham, 


In the Abbey of Barking, 
In the Abbey of Tower- hill, 


In the Abbey of Bermondſey, 


In the Abbey of Chriſtchurchland, 
| In the Abbey of Feverſham, 


In the Abbey of Chir/ey, 


In the Abbey of Durham, 
In the Abbey of Tinmouth, 
In the Abbey of Withy, 


In the Abbey of Mewes, 


In the Abbey of Altney, 
In the Abbey of Wardor, 
In the Abbey of Crifton, 
In the Abbey of Selby, 

In the Abbey of Sparhall, 
In the Abbey of Dorfley, 
In the Abbey of Spalding, 


x C. 
ff 
1. 


1. 


| 2 Gr 


In the Abbey of St. Mary in York, 


x C. 
1. 


"Yd 


© 


rP. 
rP. 
r.P. 


1. 
1 
1 C. 
re. 
10. 
10. 
1 
1 C. 


1 


1 
1G: 
1 


1 
. 


1 
1. 
1 f. 
1 f. 
10. 
15. 


10. 
106. 
1 C: 
1 


10. 


16 


In the Abbey of St. Auguſtine in Canten- 


bury, 
In the Abbey of Thornton, 
In the Abbey.of Twierdart, 
In the Abbey of Noveyton, 
In the Abbey of Coteſball, 
In the Abbey of Monmouth, 
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In the Abbey of V Nminſter, 
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Writ de Idiota inquirendo & examinando. 


In the Abbey of St. Saviour's in Canter- In the Priory of Royſton, 1 
bury, 1C. 1 P. In the Abbey of Kennelworth, 1 C. 1 P. 

In the Abbey of Daventry, 1 C. In the Priory of Coventry, 1. 
In the Abbey of Criftal, 1 C. In the Priory of Tutbury, 12 
In the Abbey of Stratford, 1 C. In the Priory of Ely, 1 C. 
In the Abbey of Milton, 2 C. In the Priory of Bedwell, 9518. 
In the Abbey of Serne, 1C 1P. In the Priory of Norwich, 1 C. 1P. 
In the Abbey of Combe, 1 C. In the Priory of Lenton, . 
In the Abbey of Grenuby, 1 P. In the Priory of Seſword, 1 C. 
In the Abbey of Merival, 1 C. 1 P. In the Priory of Merton, 1 
In the Priory of Bath, 1 C. In the Priory of Lewes, 1 C. 
In the Priory of Montagu, 1 C. In the Priory of Wenleck, 1 C. 
In the Priory of Taveſtock, 1 C. In the Priory of Winchefter, 1C. 1P. 
In the Priory of St. Auguſtin in Briftol, In the Priory of Bordſly, 1 C. 
„ 2 C. 1 P. In the Priory of Standeate, 1 C. 

In the Priory of Almfbury, 1 C. In the Priory of St. Andrews in North- 
In the Priory of Stethorne, 10. ampton, 5 1 1. 
In the Priory of Bradftow, 1. In the Abbey of Bedmyn in Cornwall, 
In the Priory of Worceſter, 1 C. ; N 


In the Priory of Sedſworth, 1 C. 1P. In the Abbey of St. James's in North- 


In the Priory of Dunſtable, 1 C. 1P. ampton, 16 1 


Vide 256. D. 


18 Ed. 3. 
Sci, fac. 10. 


Writ de Idiota inquirendo & examinando. 


'TOTE, That the King by the Law, of Right, is for to defend his Sub- 


jects, their Goods and Chattels, Lands and Tenements ; and therefere 


in the Law every loyal Subject is taken into the King's Protection; and if he 
de put out of the King's Protection for his Offence, then every Man may do 


to him as againſt the King's Enemy, and he hath no Remedy for the fame by 


the King's Laws. (a) And becauſe that every Man is within the King's Pro- 


tection, an Idiot, who cannot defend or govern himfelf, nor order his Lands, 
Tenements, Goods nor Chattels, the King of Right ought for to have him in 
his Cuſtody, and to rule him and his Lands and Tenements, Goods and 


Chattels; and that appeareth by the Statute of Prerogativa Regis, cap. 8. 
Staundf. 34. 


And therefore when the King is informed, that one who hath Lands or Te— 
nements is an Idiot, and is a Natural from his Birth, the King may award his 
Writ to the Eſcheator of the County where fuch Idiot is, or unto the Sheriff, 


to inquire thereof; and the Writ which fhall be directed to the Efcheator ſhall 
be fuch : oe 


4a) Note; If only a Right of Entry or Action Note; The King has the Cuſtody of an Idiot 


deſcends to an Idiot, the King ſhall not have the to his own Uſe, not fo of a Lunatick; therefore 


Cuſtody thereof. 1 H. 7. 24. 29 Ed. 3. 43. his Committee ſhall not have Aid of the King. 
the Copyhold of an Idiot is not within the Dyer 25. ht 

Ordering of the Court of Wards, but the Court 

ofthe Manor, Dyer 302. 


T he 


A 


Writ de Idiota inquirendo & examinando. 53t 
The = to his Eſcheator, 8c. greeting: Becauſe we have received Information 

that I. of B. is foolifls and an Idiot, ſo that he is not ſufficiently able to govern 

himſelf, his Lands, Tenements, Goods and Chattels, and that he in his Foolifſhneſs 

hath aliened a great Part of his Lands and Tenements, and alſo hath waſted a 

great Part of his Goods and Chattels, to his own Diſheriſon and our manife eft Pre- 
Judice ; We being willing to take care for the Indemnity of him the ſaid I. in this [ 9295.1] 
Behalf, command you, that you go to him the ſaid I. in your own Perſon, and cir- 
cumſpectly examine him by ſuch Ways and Means touching his Condition, as you may 

beſt be informed; and nevertheleſs diligently inquire by the Oath of honeſt and lawful 

Men of your Bailiwick, by whom the Truth of the Matter may be better known, wwhe- 

ther the ſaid I. be fooliſh and an Idiot, as is before ſaid, or not; and if he be, then 

whether from his Nativity, or from any other Time, and if from any other Time, then 

from what Time, and how and in what Manner, and if he enjoys Iucid Intervals, 

and whether he the ſaid I. being in ſuch Condition, aliened any Lands or Tenements 

or not, and if ſo, then what Lands and what Tenements, and where, and (a) to 

whom or what Perſons, and in whoſe or what Perſons Hands the Lands and Tene- 

ments ſo aliened are, and how and in what Manner, and what Lands and what 
Tenements ſo yet remain, and of whom or of what Perſons as well the Lands and 
 Tenements fo aliened, as the Lands and Tenements retained to himſelf are holden, 

and by what Services, and how and in what Manner, and how much they are 
worth by the Year in all Iſſues, and who is his next Heir and of what Age: And 
the Inquiſition thereof diſtinfly and openly made, ſend to us in our Chancery under 

| your Seal and the Seats of thoſe by whom, &c. and this Writ. Wiineſs, 8c. 

A And there are two other Manners of Writs of another Form in the Regi- 
ſter, which are directed unto the Eſcheator, to go to ſuch Idiot, and to exa- 
mine him, and to inquire thereupon. And the Form of the Writ which is 
directed unto the Sheriff for to inquire of an Idiot, is ſuch : 

The King to the Sheriff, &c. We command you, that by the Oath, &c. you di. 
 ligently inquire whether I. of B. the Brother and Heir of T. of B was a perfect 
Idiot from the Time of his Nativity always hitherto, by which the Cuſtody of his 
Lands and Tenements in C. ought to belong to us, or fell by Misfortune or other 
Manner into ſuch Infirmity afterwards, for which ſuch Cuſtody ought not to belong 
to us; and if by Misfortune or other Means, then by what Misfortune, and hew 
and in what Manner, and of what Age he was, and of whom the Lands and Te- 
nements are immediately holden, and by what Services, and who now holds them, 
and how much they are worth by the Year in all Iſſues, and who im the mean time 
bath received the Iſſues thereof, and the Inquiſition thereof diſtinctly and openly, &c. 
And there is a Form of Writ directed to the Sheriff for to inquire of Idiots, 
which is much of the like Form as the firſt Writ above is; and it is directed 
to the Eſcheator to make the Inquiry. 
And although a Man be found Idiot by Inquiſition taken before the Eſ- 
cheator, or before the Sheriff, and by their Examination, Cc. and that be re- 
turned into the Chancery; yet he who is ſo found Idiot may in Perſon, or by 
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532 Writ de Idiota inquirendo & examinando. 

his Friends, come into the Chancery before the Chancellor and the King's 
Council, and ſhew the Matter, and pray that he may be examined before the 
Chancellor and the King's Council, whether he be Idiot or not; or he ma 
ſue forth a Writ out of the Chancery to certain Perſons, to bring him who 
is ſo found Idiot before the King and his Council to Weſtminſter, to be there 
examined; and if he be brought thither and examined, and found to be n& 
Idiot, then the Inquiſition found before the Eſcheator or Sheriff, and alſo the 
Examination which the Sheriff hath made, and returned thereupon, ſhall be 
of no Effect, but the ſame Office ſhall be taken as void, without any other 
Traverſe, as it ſeemeth. And the Writ which ſhall be directed to the Part y 
to bring the _— before the King's Council, ſhall be ſuch : 

16 Ed. 3. The King to I. of T. greeting: Becauſe we are given to underſtand, that R 

Livery 39 your Brother, the Son and Heir of B. deceaſed your Father, is an Idiot, and is not 
of ſound Mind, ſo that he is not ſufficient to take care for the Government of him- 
felf or his Lands; We being willing to be certified of the Condition of the ſaid R. 
your Brother, command you, firmly injoining that forthwith, upon Sight of theſe 
Preſents, the ſaid R. being in your Cuſtody, as it is ſaid, without Delay you cauſe 
him to be brought before us and our Council at Weſtminſter, ſo that he may be 
there upon this inflant Thurſday, there to be examined before our ſame Council, 
and to do thereupon that which upon the Advice of our Council we fhall command 
40 be ordained upon this Matter. And this you are in no wife to omit under the 
Pain of one hundred Pounds. Witneſs, &c. 

And he who ſhall be ſaid to be a Sot and Idiot from his Birth, is ſuch a B 

Perſon who cannot account or number twenty Pence, nor can tell who was 
his Father or Mother, nor how old he is, Sc. ſo as it may appear that he 
hath no Underſtanding of Reaſon what ſhall be for his Profit, or what for his 
Loſs: But if he hath ſuch Underſtanding, that he know and underſtand his 


Letters, and do read by Teaching or Information of another Man, then it 
ſeemeth he is not a Sot nor a natural Idiot. 


Writ 


Hrit de Apoſtata capiend'. 


1 Writ (a) de Apoſtata capiend' lieth, where a Man doth enter into 
1 Religion, and is profeſſed, and afterwards he leaveth his Houſe, and is 
Vagrant, and running about the Country, againſt the Rules of his Order of 
Religion; then the Abbot or Prior where he is profeſſed may certify the 


ſame under his Seal into the Chancery, and pray to have a Writ to the Sheriff 


to apprehend him, and deliver him to the Abbot or his Attorney; and the 
Form is ſuch : | | 
The King to the Sheriff, &c. greeting: Becauſe Frier I. Canon of A. deſpiſing 
the Habit of that Order, is Vagrant, and runs up and down from Country to 
Country in your Bailiwick in a ſecular Habit, to the Peril of his Soul, and the 
manifeſt Scandal of his Order, as our beloved Abbot of A. hath fignified unto us 
by his Letters Patent: We command you, that you Arreſt the aforeſaid I. where- 
ſoever he ſhall happen to be found in your Bailiwick, and deliver him to the [aid 


Abbot, or to his Attorney in this Behalf, to be chaſtiſed according to the Rule of 


the Order aforeſaid. Witneſs, &c. | | 
And upon that he may have an Alias and Pluries againſt the Sheriff, and 
an Attachment, if he will not execute the Writ. | 
There is another Writ of another Form thus: 1 
The King to the ſame, &c. greeting : Becauſe Frier T. of the S. Order c 


Clune, profeſſed in that Order, deſpiſing the Habit of that Order, &c. os our 
beloved in Chrift the Abbot of B. by his Letters Patent hath fienified to us: We 


command you, that, 8c. (as above). 
And it ſeemeth, that although he who: departeth from his Houſe or Reli- 
gion doth not change his Habit, yet if he be Vagrant, Cc. and the Abbot 


of the Houſe do certify the fame, he ſhall have ſuch Writ, notwithſtanding 
theſe Words in the Writ (/preto Habitu, Cc.) for thoſe are but Words of 


Form, and not of Subſtance : for the Habit of Religion is the Obedience and 
Profeſſion which he hath. made to ſuch Rule, Sc. and if he relinquiſh that 
Obedience, and the Rules of that Religion, and departeth, it ſeemeth that he 
doth relinquiſh the Habit: And it that Departure be certified by any Abbot. 


(2) Rot. Pat. 2 Ed. 1. M. 24. A Patent made Battery of the ſaid 4. ad Dampnum prædict Pri- 


for the Procurator of the Houſe of St. Anthony, oris, againſt the Abbot of C. who pleads, that 


to come and take up vagrant Friars, & Si Fra- 
tres & procuratores did Dom” contingentes & No- 
mine Fratrum prædictor animalia & Bona petunt 


& recipiunt, and commanding to arreſt all ſuch 


as go about without a Teſtimonial of the Procu- 


rator, and to take ſuch Monies and Goods, and 


deliver them to the ſaid Procurator ; E- i forſan 
Literas Regias Datum preſentium pr acedentes ſu- 
per Admiſſione eoram ad hujuſmodi Eleemoſynas colli- 
gendas preediati Procuratores Teftimonium legitimum 
von habentes exhibeant, minime paratis, Oc. 

See allo 22 Ed. 3. 2. Treſpaſs by the Prior of 
theſe Friars Preachers and A. his Confrere for a 


A. was a Co- canon of his Houſe, and that he 
ſued to the King, who commanded that he 
ſhould take him where he could find him; 
whereupon he took him, and carried him to 


Priſon. And by Order of Court he was put to 
confeſs that he was a Frere of the Plaintiff and 


demur, or elſe to traverſe the Matter alledged; 
whereupon he pleaded by a Traverſe, ab/que boc, 
that he was Frere of the Plaintiff, and Iſſue be- 


ing joined thereon, a Writ. went to the Biſhop of 


the Dioceſe where the Plaintiff was, who certi- 
hed: that he was his Frere, 


where 


[ 234] 
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Hrit de Leptoſo amovendo. 


where ſuch Perſon was remaining, and under his Obedience when he depar- 
ted and relinquiſhed his Religion, the ſame is ſufficient to have ſuch Writ 
upon ſuch Certificate; or if it be certified by him who is the Viſitor of the 
religious Houſe, &c. But there are not any Writs in the Regiſter framed 
upon ſuch Certificate made by any Viſitor or Abbot of any other Houſe, upon 
which the Party who left his Habit was not remaining at the Time, and there- 
fore Quære of the ſame. 


Hrit de Leproſo amovendo. 


IS Writ de Leproſo amovendo lieth, where a Man is a Lazar or a Leper, P 
and is dwelling in any Town, and he will come into the Church, or 
amongſt his Neighbours where they are aſſembled, to talk with them, to their 
Annoyance and Diſturbance; then he or they may ſue forth that Writ for to 
remove him from their Company ; and the Writ is ſuch : Z 
The King to the Sheriff, &c. or to the Mayor and Sheriffs of London, greeting: E 
Becauſe we have received Information that 1. of N. is a Leper, and is commonly 
converſant amongſt the Men of the City aforeſaid, and hath Communication with 
them as well in publick as in private Places; and refuſes to remove himſelf to a 
ſolitary Place, as the Cuſtom is, and to bim belongs to do, to the great Damage of 
the Men aforeſaid, and manifeſt Peril by reaſon of the Contagion of the Diſeaſe 
aforeſaid, We being willing to take Precaution againſt ſuch Danger, as to us ap- 
pertains, and that that which is juſt and hath been uſed, be done touching the 
Premiſſes, command you, that taking with you certain diſcreet and lawful Men of 
the City aforeſaid, not ſuſpected, who have the beſt Knowledge of the Perſon of 
_ the ſaid I. of N. and of ſuch Diſeaſe, you go to him the aid I. and cauſe him to 
be ſeen and diligently examined in the Preſence of the ſaid Men, and if you fhall 
find him to be a Leper, as before is ſaid, then without Delay, in the beſt Manner 
| you can, cauſe him to be carried away, and removed from the Communication of 
the ſaid Men, to a ſolitary Place, to dwell there, as the Cuſtom is, leſt by ſuch 
his common Converſation, Damage or Peril ſhould in any wiſe happen to the ſaid 
Men. Witneſs, 8c. 8 Z 5 . 
And upon that he may have an Alias and a Pluries, and Attachment againſt F 
the Mayor, or againſt him to whom the Writ is directed, if he will not exe- 
cute the Writ. e Ts © 
But it ſeemeth, if a Man be a Leper or a Lazar, and will keep himſelf G 
within his Houſe, and will not converſe with his Neighbours, that then he 
ſhall not be moved out of his Houſe. But there are divers Manners of Le- 
pers; but it ſeemeth that the Writ is for thoſe Lepers who appear to the Sight 
of all Men that they are Lepers by their Voice, and their Sores, and the Pu- 
trefaction of their Fleſh, and by the Smell of them: But for thoſe who are 
infected with that Diſeaſe in their Bodies, and it doth not appear outwardly 
upon their Bodies, Quere, whether ſuch Writ licth for to remove them. 


Writ 
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Mrit De deonerando pro rata portione. 


H 18 Writ De deonerando pro rata portione lieth, where a Man holdeth ten Plow. 125. 
Oxgangs of Lands by Fealty, and twenty Shillings Rent of the King, 
and the Tenant doth alien one Part, or one Oxgang, to one Man, and ano- 
ther Oxgang to another Man in Fee, and fo to others the reſt of the Oxgangs, 
and the Sheriff or the King's Officer will diſtrain one of the ſaid Tenants for the 
whole Rent; then he who is diſtrained may ſue forth that Writ, which is thus: 
The King to the Sheriff, &c. greeting: I. A. and W. have ſbewed unto us, that 
whereas four Oxgangs of Land with the Appurtenances in E. which were B's 
and which are holden of us by the Service of thirteen Shillings by the Year, to be 
rendred by the Hands of our Sheriff of the County aforeſaid for the time being, are 
come to the Hands of the ſaid I. A. and W. and alſo to the Hands of T. by their 
Purchaſe ; and although they the ſaid I. A. and W. only hold two Oxgangs of L 235. J 
| Land thereof, you nevertheleſs exact the ſaid yearly thirteen Shillings of the ſaid J. 
A. and W. omitting the ſaid T. who holds the other two Oxgangs of Land, and 
compel them the ſaid I. A. and W. by various Diſtreſſes, to render to us the ſaid 
yearly thirteen Shillings, to the great Expence and Grievance of them the ſaid J. 
A. and W. whereupon they have beſought us to apply a fit Remedy for them: And 
becauſe we will not that the ſaid I. A. and W. be injured in this Matter, we 
command you, that if upon Inqueſt upon the Premiſſes to be made, or by other la. 
ful Means it fhall appear to you, that the aforeſaid four Oxgangs of Land are 
held of us by the Service of thirteen Shillings only, and that they the ſaid I. A. 
and W. hold two Oxgangs of Land thereof, and the ſaid T. the other two Ox- 
gangs of Land, the Reſidue, as it is ſaid, then having received of the ſaid I. A. 
and W. thoſe Services which to us belong, for the proportionate Share of their 
holding, which they hold thereof, you permit them to be quiet of the reſt of the 
Service: Provided always, that the ſaid Reſidue of that Service be levied upon 
the ſaid T. to our Uſe, as is juſt. Witneſs, &c. 
A And it appeareth by that Writ, that notwithſtanding the Statute of Quia Br. Appar. 
emptores terrarum, that if the King's Tenant do alien Part of the Lands held e 
of the King, yet the King or his Miniſter may diſtrain one of the Tenants for“) 2 4. 
the whole Rent, Sc. although that the Statute ſaith, quod feoffatus tentat pro 
particula illa, &c. But it ſeemeth that the King is not bound by the Statute, 
but a common Perſon is. For if a Man hold twenty Acres of Land by Fe- 
alty, and twenty Shillings Rent of another Man, and he alieneth one Acre to 29 H. 8 f. 
one in Fee, and another Acre to another in Fee, the Lord ſhall not diſtrain 28. 
the Alience but for the Rate and Value of the Land which he hath purchaſed, Perkins 129. 
and ſhall not diſtrain one Alienee for the whole Rent, &c. But if the King's 
Tenant doth alien Part of the Lands which he holdeth of the King without 
Licence, then the King may chufe whether he will take the Alienee for his 
Tenant, or not; and then it is a Queſtion whether the Alienee ſhall have ſuch 
Writ : But if the Alienee doth pay a Fine to the King for the Alteration, 
it is Reaſon that he have ſuch Writ as before, if he be diſtrained for the whole 25 H. 8. 26. 
Rent which iſſueth out of all the Lands, whereof he hath puichaſed but con. 
Part, Ge. 
3 And 
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Br. Appar. 


count 21. 


Plow. 125. b 


it De deonerando pro rata portione. 


And the like Writ as before is awarded to the Queen's Officers, Where 
they diſtrain one Tenant for the whole Rent, where he holdeth but Part of 
the Lands, and ſeveral other Tenants hold the Reſidue thereof. 

And if a Man who holdeth one hundred Acres of Land, ought by his Te— 
nure thereof to repair ſuch Bridge, if he alien in Fee twenty Acres to one, 


and twenty Acres to another, and one of them only be diſtrained to make 


the Reparations upon a Preſentment found; he ſhall have a ſpecial Writ to 


29H.8.f.28. the King's Officers, that they do not diſtrain him, but according to the 


Rate of his Proportion of the Land which he holdeth; and the Writ is ſuch: 


The King to his beloved and faithful I. of T. and his Companions our Juſtices, 


aſſigned to inquire of the Defects of the great Bridge of C. and to cauſe thoſe De- 


Fects ta be repaired and amended, greeting: It is ſhewed to us on the Behalf of R. 


grievouſly complaining, that whereas it is preſented before you, that the ſame R. 
holds four Hides of Land with the Appurtenances in D. in the County aforeſaid, 


which have been ancienthy accuſtomed to be charged towards the Reparation of the 


ſaid Bridge: Or thus, Which are aſſerted to be bound to the Reparation of the 


ſaid Bridge, and although he only holds twenty Acres of Land of the ſaid four 
Hides of Land, and certain others hold all the Reſidue of the ſaid four Hides , 
Nevertheleſs you, by reaſon of the Preſentment aforeſaid, endeavour to levy ſeven 
Pounds (at which Sum the faid four Hides of Land are apportioned, for the Re- 
paration of the ſaid Bridge,) upon the ſaid R. as if he wholly beld the four Hides 


of Land aforeſaid, whereas he does not hold the ſame, omitting the other Tenants 


aforeſaid, and cauſe him upon that Occaſion to be grievouſly diſtrained and much 
diſquieted, to the great Damage of him the ſaid R. and the manifeſt Oppreſſion of 
his Eſtate; whereupon he hath beſought us to provide him a Remedy; And becauſe 
We will not have him the ſaid R. to be unduly charged in this Matter, we com- 
mand you, that if by Inqueſt to be taken thereon, in the Preſence of him the ſaid 
R. if he will be preſent, or by other lawful Means it ſhall appear to you, that he 


the ſaid R. holds but twenty Acres of the ſaid four Hides of Land only, and the 


Reſt of the ſame four Hides of Land are in the Hands of other Tenants, as it is 
faid, then cauſe to be levied the ſaid ſeven Pounds, at which the ſaid four Hides 
of Land are ſo aſſeſſed, for the Reparation of the Bridge aforeſaid, as well of the 


E 


ſaid R. as of the ſaid other Tenants, to wit, of every one of them according to 


the Proportion of his Holding of the ſaid four Hides of Land, ſparing no Body in 
this Matter, nor charging any Tenant of the ſame unduly beyond the Propertion of 
bis Holding, notwithſtanding the ſaid Preſentment. And if any thing be levied of 


the ſaid R. unjuſtly beyond the Proportion of his Holding, cauſe it to be reſtored 


to him without Delay. Witneſs, & c. 


There is another Form of Writ for the King's Tenant, where he is diſ- C 


Stamf Prærog. frained for all the Rent, where he holdeth but Part of the Lands out of which 


30. 


the Rent ought to be paid; which ſee in the Regiſter. | 

But look the Statute of 34 Ed. 3. cap. 15. That if the King's Tenant 1 
Capite alieneth his Lands in Fee without Licence, the Altenation ſhall not bind 
the King, but that he ſhall have his Prerogative of thoſe Lands and Tene- 


ments; and therefore guere the Meaning of that Statute, and what is intended 
thereby. 


Writ 


337 
Mrit of Superſedeas. 


A HE Writ of Superſadeas lieth in divers Caſes: As if a Man be ſued, and [ 236. ] 
a Capias or Exigent be awarded againſt him, he may by his Friend ſue | 

forth a Szperſedeas out of the Place where the Capias or Exigent was awarded 

againſt him; or out of the Term he may ſue forth a Superſedeas out of the 
Chancery directed to the Sheriff, that he take Sureties of him, Fc. to appear 

at the Day, &c. and that he let him at Liberty; or he may find Sureties in 

the Chancery to appear at the Day of the Return of the Capias or Exigent; 

and upon this he ſhall have a Superſedeas to the Sheriff, that he let him go, if 

he have arreſted him thereupon; and if he have not arreſted him, that then 

he do not arreſt him, but ſuffer him to go in Peace; and the Form of the 

Writ is ſuch: | h 

The King to the Sheriff, &c. Whereas A. impleads before us by our Writ, B. 
and certain others contained in our ſaid Writ, of a certain Treſpaſs to him the ſaid 
A. by the aforeſaid B. and the others aforeſaid committed, as it is ſaid, and the 

\ fame B. becauſe he came not before us to anſwer the ſaid A. of the Treſpaſs afore- 
ſaid, is put in Exigent in your County to be outlawed, he being wholly ignorant of 
the Exigent aforeſaid; whereupon he hath beſought us, that whereas he is ready 
upon the Premiſſes in all Things to ſtand to Right, we would affiſs bim in this 
Matter, we regarding the Supplication aforeſaid, as far as it ſhall be juſt, com- 
mand you, that if the ſaid B. coming Perſonally in your County, ſhall render hin- 
ſelf to our Priſon as the Cuſtom is, then Superſede the Exigent aforeſaid, and 
efterwards if the ſaid B. ſhall find you ſufficient Bail, who ſhall be Bail to have 
him before us at ſuch a Day, whereon our ſaid Writ of Exigent is returnable be- 
fore us, to anſwer the ſaid A. of the Treſpaſs aforeſaid, and further to do and 
receive that which our Court ſhall conſider in the Premiſſes, then in the mean time 
cauſe the ſaid B. to be delivered out of the ſaid Priſon (if he be detained in the 
ſame upon that and no other Occaſion) by the Bail aforeſaid: And have there the 
Names of the Bail and this Writ, Re. 7 

And when he findeth Sureties in the Chancery for to appear at the Day os 
of the Return of the Exigent, then he ſhall have a Superſedeas of another Form; 
which ſhall be ſuch: DO, 

The King to the Sheriff, &c. C. hath beſought us, That whereas B. impleads 
before us by our Writ, the ſaid C. and certain others of a certain Treſpaſs to the 
ſaid B. by the ſaid C. and the others aforeſaid committed, as it is ſaid, and al- 
though the ſame C. is ready to anſwer the ſaid B. of the Treſpaſs aforeſaid, (if 
any there was,) and in all Things to ſtand to Right, according to the Law and 
Cuſtom of our Realm of England, yet, becauſe you have returned before us, that 
the ſaid C. was not found in your Bailiwick according to the Proceſs thereof be- 
fore us bad, he is put in Exigent by you in your County to be outlawed, that we 

could provide for his Indemnity in this Behalf : We, becauſe that W. R. and I. 
have become Bail before us in our Chancery to have the ſaid C. before is at the 
Day whereon our Writ of Exigent againſt him the ſaid C. is returnable, to anſwer 
the ſaid B. of the Treſpaſs aforeſaid, 3 willing the aid C. Cc. if he is put 


2 2. | 1s 


. . — ——R— 
FRETS — 82 9 : - — — » 2 __ 2 
S : ä . 29 * c — ror ny 
K ˙ AA ð ͥ ac ood 8 E pn oem = * 
— "hs — — — — 1 * a — = _ a - * a 4 - 
1 — 2 8 CLE. - I — —— OE * $a 7 4 - — — * 
2 —— 6p 3h. 1 RIS © » 2 r 
— " - 2 — 8 = b. . 2 , 2 Va . — — 2 2 
2222 7 wah *. 7 — — — — — - 832 — 2 —— — — — — 
> of *. 1 e 2 : 7 4 gp 


* —— „„ 7 


TD, <4. as . 1 - * 1 2 A » 2 
< þ > =o 1 4 a». Þ >. an 2 64” 6 » — 8 
r * 332 „ 4 = - PI 2 ö - 4 he. — — 2 2 . 
& . 2 1 — —— — Sony way - - * = 
— . ——— = - ado. — . — - — _ 
— * — —— 1 — 4 — — — * ha 8 — — — - — — 7 > i 1 — * 
„ß KW Th ren : * T PD DIES — 
23 „ — SI 2 PL I 2 . ———— " g — Fas ed — 3 
— - * 8 — . N N. —— 27> FE > E ; - — po 2 oy a To — 
— = * — — 
= Rs n__ — 7 — - — - ttm. ms Sets — oY F "OT IO _ * = — 
* 8 CL notes : - — 2 V X 22 5 — - 3 8 
* 2 — - = 2 - - — 
© + CASE 5 2 8 = — p — 2 — — 
- 5 - ne — = 2 = - = - 5 5 
: 2— N + — > N — — — — — — - 
E = 5 — 
2 2 1 a * 2 — - = l 


— — 
oa, SA Pe q 4 » SF 
eee 7 a7 
. — — — * WT 
— +4 S _— | — 
222 — whe 
— . * 


1 
if 3); 
bY 8 p4 
"2 
41 1 
, 
by £1 * N 
2 44,2898 
3 3 
"aut 
* * 
"% L 
e 
1 +} o 
. 1 
* 1 | 
5 1 
— 4 i 
8 -- * 
9 bo 
Ro” 
* | 
„ 
*. 13 
4+; 1a 
25 C3 
5 — YÞ 
. 1 
2 4M 
1/2 BY 
— 9 
4 72 
1878881 
„ .09 
7 #7. 
. 
74 * $i 
24306 
« = 
þ 1 5 
7 
1 
1 


539 


[ 237. | 


Hxit of Superſedeas. 


in Exigent eforeſaid, by Occaſion of the Premiſſes and no other, as is ſaid, thin in 
the mean Time ſuperſede doing any thing further in that Exigent, by the Bail 
aboveſaid; and have there then this Writ. Witneſs, & c. 

And if the Clerk, who hath the Keeping of the Rolls for the Taking of 7 
Statute-Merchants, forge a Bond in the Name of another, and putteth the 
Mayor's Seal, and a Seal in the Name of the Party, to the ſame, and makes 
an Enrolment thereof in the Rolls, and afterwards doth certify the ſame into 
the Chancery, for which a Capias is awarded againſt the Party; then he againſt 
whom fuch Proceſs is ſued: forth may come into the Chancery, and have a 


| Writ directed unto the Sheriff, relating therein the whole Matter, and reciting 


that the Party hath upon the Matter ſued forth an Audita Querela, directed 
to the Juſtices of the King's Bench, commanding them to call the Parties be- 
fore them, &c. and commanding the Sheriff, that if the Party who is ſued 
will find ſufficient Sureties to the Sheriff, to appear at the Day in the King's 
Bench, and to pay the Debt, if he be condemned, that then he do ſurceaſe to 
arreſt or to trouble him, &c. 


And it a Man do cite another by the Pope's Bull perſonally to appear at C 
the Court of Rome, &c. againſt the Statutes ; now if he who made the Cita- 
tion be committed to Priſon, he may ſuc in the Chancery to have a ſpecial 


Writ directed unto the Sheriff, rehearſing the Matter, commanding him, that 
if the Parties will find ſuKejent Sureties, Body for Body, to appear before the 
King and his Council at a certain Day, and perform what the Court ſhall ad- 


judge or be decreed for the King or Council, that then he let him at large : 


And by that Writ the Sheriff ought to ſet him at Liberty; and if he will not, 
he ſhall have an Alias and a Pluries, and Attachment againſt him. 

It a Man depart from his Maſter without ſufficient Cauſe, and another D 
knowing the fame, doth retain him, for which the Maſter bringeth a Writ 
againſt him for the retaining of his Servant, upon which a Capias is awarded, 


he may in the Chancery find Sureties to appear in Banco at the Return of the 


Writ, and have a Superſedeas thereupon to the Sheriff, not to arreſt him : 
and if he have arreſted him, to ſet him at Liberty. 


And the like Writ and Super/ſedeas ſhall be awarded out of the Chancery; E. 


if the Action be brought againſt the Servant for his Departure, and a Capias 
awarded, Sc. he may find Sureties in the Chancery for to appear at the 
Day, and have a Superſedeas to the Sheriff, that he do ſurceaſe to arreſt 


him, &c. 


And if a Man be ſued in the Common Pleas l in Debt, or in Treſpaſs for * 


Damages, and a Capias or Exigent is awarded, if the Debtor do find Sure- 
ties in Chancery to appear before the Juſtices at the Day of the Return of 
the Writ, and to ſtand right according to Law, he ſhall have a Superſedeas 
to the Sheriff not to arreſt him; and if (a) he hath arreſted him, to ſet him 
at large. But it ſcemeth, that upon a Capias or Exigend* ad ſatisfaciendum, 
the Sheriff ought not to let the Party at Liberty after he hath taken him by 


(a) Note; If he be taken before the Superſe- ſhall not be an Attachment, 11 H. 6. 32. 19 
deas purchaſed, the Superſedeas is not to the Pur- H. 6. 43. accordant, where he was taken before 
pole : But if he comes in by Cepi corpus, there the Superſedeas delivered. 


Force 


Wit of Superſedeas. 


Force of the Writ (a), becauſe he is in Execution for the Party, Sc. And 


ſo upon an Exigent awarded in a Writ of Account, he may ſue forth ſuch 
Super ſedeas. | = 

And ſo if a Man doth become Surety for another, to pay a Fine in the 
Common Pleas or King's Bench, and the Fine is not paid, Sc. for which 
Cauſe, Proceſs of Utlagary is awarded againſt the Surety, &c. at the Exigent 
awarded againſt the Surety, he may ſue forth a Super ſedeas, and find Sureties in 
the Chancery to-appear at the Day, and to ſtand right to the Law; and there- 
upon he ſhall have a Superſedeas to the Sheriff, that he do not atreſt his Surety, 
and if he hath arreſted him, that he let him at Liberty. | 

And it ſeemeth reaſonable that ſuch Writ ſhall be granted (5), becauſe the 
Fine is a Duty to the King, and the King may reſpite the ſame if he pleaſe 
but if an Exigent be awarded upon a Judgment at the Suit of the Party, ſuch 
Superſedeas is not allowable. — 

If a Man be indicted before Juſtices of the Peace, and put in Exigent, he 
may find Sureties in the Chancery to appear at the Day of the Return of the 
Proceſs awarded by the Juſtices of Peace, and thereupon have a Super/edeas 
to the Sheriff not to arreſt him, and if he have arreſted him, to ſet him at 
Liberty; and that Surety ſhall be Body for Body, Sc. Coe 

If a Man be put in Exigent, at the Suit of another in ſeveral perſonal Acti— 
ons, he may find Sureties in Chancery Body for Body, to appear to every Ac- 
tion at the Return of the Writs; and thereupon he ſhall have a Super/edeas to 
the Sheriff, reciting that he hath found Sureties in Chancery to appear at the 
Days, Sc. commanding him not to arreſt him, Sc. And the Forms of the 
Writs of the Super ſedeas are in divers Manners. 

And if a Man be indicted before Juſtices of Peace, and a Capias or Exigent 
be awarded thereupon, and afterwards the Indictment is removed by Certiorari; 
the Party out of the Chancery may ſue forth a Super ſedeas to the Sheriff not to 
arreſt him, Sc. becauſe the Indictment is removed by Certiorari, Sc. or the 
Tuſtices of i'eace ex Officio ought for to award a Superſedeas to the Sheriff after 
the Certiorari is come to them, to remove the Indictment, as it ſeemeth: Ta- 
men quære. And in ſuch Caſe he may have a Superſedeas out of the Chancery 
directed to the Sheriff, commanding him, that if the Party will yield himſelf 
to the Sheriff, and find Sureties to appear at the Day of the Return of the 
Writ, that then the Sheriff do not arreſt him, &.  _ 

If a Man ſueth a Knight of St. John's of Feruſalem, and other by their 
proper Names, and not by the Name of Knight of St. 7%n's, Sc. and he be 
ſued to the Exigent, the Superſedeas ſhall be purchaſed in the Name of the 
Prior, and of the ſaid Knight his Confrater, in the Chancery, and there they 
may find Sureties to appear at the Day; and thereupon they ſhall have a Su- 


perſedeas to the Sheriff, that he do not arreſt him, Sc. 


(a) Nor ought the Sheriff to ſurceaſe from to ſurceaſe, by Reaſon of the Super ſedeas. Dyer 
taking him. 18 H. 6. 19. 2 H. 7. 12, 19. 170. in Caſu heredis Domini Powis. See 4. 2. 

(5) For if a Mandamus comes to the Eicheator 7. 16. held fo by Fairfax in a Diem claufit ex» 
at the Suit of the Heir; the Eicheator ought not #72mum. 
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Writ of Superſedeas. 


If a Man be condemned in Debt or Treſpaſs by falſe Verdict, and a Capias p 
be awarded to arreſt the Party, now if the Party ſucth an Attaint, he may 
come into the Chancery, and there find Sureties that he ſhall appear at the 
Day, Sc. and will anſwer the Party, and ſatisfy the King and the Party what 


belongeth to them, if the Attaint doth paſs againſt him; and upon the ſame 


he may have a Superſedeas to the Sheriff, that he do not arreſt him; and the 
Form of the Writ is ſuch : 


(a) The King to the Sheriff, &c. A. hath ſhewed unto us, That whereas B. (, 


lately impleaded in our Court before our Fuſtices lately Itinerant in the ſaid County, 


the aforeſaid A. and certain others of a certain Treſpaſs, to the ſame B. by the 
aforeſaid A. Sc. committed, as it was ſaid, of which ſaid Treſpaſs the ſame A. 
by the Inqueſt (upon which he put himſelf before the ſaid Fuſtices) was convicted, 
Jy which the ſaid A. is now in Priſon, to remain therein, until we ſhall be ſatiſ- 
Fed of that which to us appertains, in this Behalf, and the ſaid B. of the Dama- 
ges adjudged to bim; and now the ſaid A. hath arrained by our Writ returnable 
before us, &c. whereſoever, &c. a certain Fury of twenty-four Knights to attaint 

the Jurors of the Inqueſt aforeſaid, and hath beſought us, that pending the Jury 
aforeſaid ſo before us, we would cauſe him the ſaid A. to be delivered out of the 
Priſon wherein be is ſo detained, ſo that he may be able to proſecute the ſame ac- 
cording to the Law, & c. We willing to aſſiſt the aforeſaid A. in the Premiſſes, 
&c. and becauſe that the ſame A. hath found before us in our Chancery certain 
Bail, to wit, A. and B. of your County, who have become Bail, &c. every of 
them, to ſatisfy as well to us of that which to us belongs, as the aforeſaid B. of 
his Damages (as is before ſaid) adjudged, if the Jury aforeſaid ſhall paſs againſt 
bim, or the ſaid A. Gall not proſecute the ſame, do command you, that without 
Delay you cauſe bim the ſaid A. to be delivered out of the Priſon aforeſaid, if be 
be detained in the ſame upon that, and no other Occaſion, by the Bail aboveſaid, 


fo that he may be able to proſecute the ſaid Jury, as he ought; and bave before the 


ſaid Fuſtices at the ſaid Day this Writ. Witneſs, &c. 

If a Man be condemned in Treſpaſs, and the Plaintiff prayeth an Elegit, A 
and a Capias is awarded againſt the Party for the King's Fine, the King may 
grant a Super ſedeas directed to the Sheriff, that he do not arreſt the Defen- 
dant upon the Capias, becauſe that the Plaintiff hath made his Election to 
have his Execution by Elegit. 5 | 

And if in Treſpaſs the Defendant do agree with the Plaintiff pendant the B 
Suit, he ſhall have a Superſedeas to the Sheriff, that he do not execute the Pro- 


ceſs ſued forth againſt him; but then it ſeemeth the ſame Agreement ought 


for to appear upon Record in the Court, Sc. 


If a Man be condemned in Trefpaſs, and the Defendant doth. bring an At- 0 
taint, and the Plaintiff ſue an Execution by Elegit, and a Capias is awarded 


againſt the Defendant for the King's Fine; the Defendant in Chancery may 
fue a Superſedeas of the Capias, reciting in the Writ how that the Detendant 
hath brought an Attaint, and that the Plaintiff hath ſued. forth an Elegit, 
commanding the Sheriff to whom the Superſedeas is directed, that. if the 


fa) But Note; The Writ of Attaint is not a Su/er/edeas, nor ſhall any Super/edeas at all be 
granted in Attaint, Dyer 61. 6 


2 Defendant 
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Defendant do yield himſelf to Priſon, and there find Sureties to the Sheriff 
to ſatisfy the King for what doth belong to him, Cc. that then he do deliver 
him out of Priſon upon that Security, if he conceive the ſame to be ſuffici- 
ent Security. | | 
D If a Man ſueth a Writ de uxore abducta cum bonis viri, and a Capias or Exi- Poſt, 25 1. B. 
gent be awarded thereupon, the Defendant may find Sureties in the Chancery, 
Body for Body, to appear at the Day ; and upon the fame he ſhull have a 
Superſedeas to the Sheriff, to ſet him at Liberty, if he have arreſted him. And 
ſo upon an Appeal of Rape, it the Defendant in Chancery find Sureties, Body 
tor Body, to appear at the Return of the Writ, and to ſtand to the Law, he 
ſhall have a Superſedeas to the Sheriff to ſet him at Liberty, Sc. 
E And fo if a Writ be granted out of the Chancery to attach one to find 
Sureties of Peace for a Menace to another, he may put in Security in Chan- 
cery by Surety to keep the Peace, and thereupon have a Super ſedeas to the 
Sheriff, reciting the Matter, commanding him to ſet him at Liberty, if he 
have arreſted him. | LY 1 
If a Ian ſueth a Supplicavit out of the Chancery, to arreſt a Man to find 
Sureties of Peace, the Defendant who is arreſted may have a Superſedeas in 
Chancery to the Sheriff, commanding him not to arreſt him; and the Writ 
ſhall be ſuch: Ia Xt 7 N 
be King, &c. greeting: Although lately upon the Prayer of M. ſuggeſting to 
us that 1. had grievouſiy threatened the ſaid M. touching his Life and the Mutila- 
tion of his Member, we commanded you by our Writ, that you ſhould cauſe him 
the ſaid I. to come perſonally before you, and compel him to find ſufficient Bail, 
that he the ſaid I. under a certain Pain to be reaſonably impoſed upon him by you, 
for which you would anſwer to be. Bail, that he would not bring upon the ſame 
M. or procure to be brought on him, any Damage or Ill; and if he ſhould refuſe 
to do this before you, then you ſhould take him, and cauſe him to be kept ſafely in 
our Priſon of N. until he ſhould find Security in Form aforeſaid: Yet becauſe R. 
and S. Sc. perſonally appearing before us in our Chancery, have become Bail for 
the aforeſaid I. that he ſhould not bring, nor procure to be brought, any Damage 
or Ill to the ſame M. of his Body, to wit, each of them under the Pain of twenty 
Pounds, which they granted to be levied of their Lands and Chattels to our Uſe, if 
he the ſaid 1. ſhould bring or procure to be brought any Damage to him the ſaid 
M. or his Body: We command you, that you ſuperſede the Execution of our ſaid 
IWrit to you in this Behalf directed, by the Bail aforeſaid, &c. Witneſs, &c. 
And if the Juſtices of Peace do award a Precept or a Warrant againſt a 
Man to find Sureties for the Peace, he againſt whom. the Warrant is, may 
find Sureties in the Chancery for to keep the Peace, Sc. and upon the ſame 
have a Superſedeas to the Juſtices of the Peace, that they do ſurceaſe, &c. to 
arreſt him, &c. and thereupon the Juſtices ought to ſurceaſe to make any 
Warrant againſt him afterwards ; and if they have made any, that they ought 
to award a Superſedeas to the Sheriff, commanding him to ſurceaſe; and the 
Writ directed to the Juſtices of the Peace is ſuch: 
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The King to his beloved and faithful his Juſtices aſſigned to keep the Peace in 
the County of Berks, greeting, &c. W. hath beſought us, that whereas he is 
afraid that upon the Proſecution of T. he fhall be taken and arreſted and grie- 

Lon ly impriſoned by you, until he ſhall find Security that he the ſaid W. will 
not do nor procure to be done, any Damage or Ill to him the ſaid T. of his Body, 
wwe would command the Ca . "194 and Arreſt aforeſaid, to be ſuperſeded by ſufficient 
Bail: We, becauſe that R. S. P. and F. of the County of W. in our Chancery 
perſonally appointed, have become Bail for bim the ſaid W. that he ſhall not do, 

nor procure to be done, any Damage er Ill to the ſame T. of his Body, to wit, 
every one of them under the Pain of one hundred Pounds, which they have granted 
to be levied upon their Goods and Chattels to our Uſe, in Caſe that any Damage or 
Il happen to the ſame T. of his Body, by the ſaid W. or his Procurement, re- 
garding the Prayer aforeſaid, command you, that you wholly ſuperſede by the Bail 
aboveſaid, the Caption and Arreſt of the Body of the ſaid . to be mage on that 
Occaſion, & c. Witneſs, &c. 

And if the Wife be in Fear or Doubt of her Huſband that he will beat her 
or kill her, Sc. ſhe may ſue a Supplicavit in Chancery againſt her Huſband, 

* 239, | to find Sureties that he do not beat her, nor evil intreat her, and for to govern 
; rule, and chaſtiſe her reaſonably; and the Writ is ſuch : 

he King to the Sheriff, &c. R. the Wife of I. B. hath beſeught us, that 
zohereas ſhe of ber Life, &c. is grievouſiy and manifeſtly threatened by the ſaid 
J. B. che would provide for the Safety of her the ſaid R. in this Behalf, We re- 
garding the Prayer aforeſaid, command you, firmly injoining, that you cauſe him 
the ſaid I. B. to come perſonally before you, and by all means compel him to find 
ſi . cient Bail, &c. (as above) that he will well and honeſtly treat and govern 
the aforeſaid R. and that he will not do, nor procure to be done, any Damage 
or Ill to ber the ſaid R. of her Body, otherwiſe than lawfully and reaſonably be- 
longs to her Huſband, for the Cauſe of Government and Sb of his Wife. 
And if this before you, &c. 
And if a Man in Court-Baron in a Writ of Right, or in oaks Court, as in A 
London, in a Writ of Right, vouch a Foreigner to Warranty, &c. the Tenant 
who voucheth may ſue forth a Super ſedeas directed to the Court, commanding 

them that they do not proceed in the Plea, until the Warranty be determined, 
Sc. quod vide in the Regiſter, fol. 5. 11. & 13. And upon the ſame he may 
have an Alias, and a Pluries and an ms againſt the Bailiffs, or Mayor 
of London and Sheriff, if they will not ſurceaſe, &c. 

And if a Man ſucth a Prohibition to the Spiritual Court and to the Parſon, B 
and notwithſtanding the Spiritual Judge doth proceed to excommunicate the 
Party, and upon Certificate thereof in the Chancery a Writ of Excommunicato 
capiendo is awarded; he who ſued the Prohibition ſhall have a Super/edeas to 
the Sheriff, reciting the whole Matter, commanding him that he do not ar- 
reſt the Party; and if he have arreſted him, that he deliver him: Qued vide 
in the Regiſter, fol. 67. And he may have a $yper/edeas out of that Court 
out of which the Prohibition did iſſue, Sc. 


Writ of Superſedeas, 


If the Collectors of the Subſidy or Tenths granted by the Clergy ane ex- 
commenged by the Ordinary for their Contumacy, Sc. and that be certified, 
and thereupon a Writ directed to the Sheriff for to arreſt them, if it be tefti- 
hed in the Chancery afterwards by the Sovereign of the Collectors, that they 
have ſatisfied and ſubmitted themſelves ; then upon that a Superſedeas ſhall be 
directed to ſurceaſe to arreſt them; and if he hath arreſted them, that he 
deliver them. 

And if the Biſhop do certify an Excommunication into the Chancery againſt 
one for a Contempt in a Suit depending before him, and thereupon a Writ 
of Excommunicato capiendo be awarded; if the Official do by his Letters after 
certify in Chancery, that the Defendant bath appealed to Rome, or elſewhere : 
Now upon that Certificate he ſhall have a Superſedeas to the Sheriff, that he 
do not arreſt him pendent the Appeal; and if he have arreſted him, that 
then he do deliver him, Sc. 

And ſo if he who is excommunicate ſheweth in Chancery the Pope* s Let- 


ters, teſtifying that he hath appealed, Fc. he ſhail have a Super/edeas to the 


Sheriff commanding him for to ſ{urceaſe, Sc. and if he hath taken him by 
Force of the Writ of Excommunicato capiendo, that then he do deliver him, 
quod vide Regiſt. fol. 68. 
lf a Man take one as his Villain, and the other ſueth a Writ de Homine re- 
Plegiando, and he claimeth him as his Villain; he who is taken may put in 


Sureties in Chancery to yield himſelf and his Goods, if, &c. and thereupon 


he ſhall have a Super ſedeas directed to him who took him, not to take him; 
and if he hath taken him, that then he do deliver him. Regiſt. 79, 80. 

D If a Man do hold Plea in the County of a Treſpaſs which is Ji & armis, 
Sc. the Defendant may ſue out of the Chancery a Super ſedeas unto the She- 
riff or to the Bailiffs of the Hundred where the Plea is holden, reciting that 
a Plea of Treſpaſs Yi & armis ſhall not be holden in a leſs Court than before 
the King, or other Juſtices by his Commandment. Kegiſt. fol. 111. 

E And upon a Writ of Error brought of a Judgment given in London or other 


Court, the Party ſhall have a Super/edeas directed to the Mayor and Sheriffs, 


or other Officer, to ſuggeaſe to award Execution. Kegiſt. fol. 129. 

F If a Man be diſtrained by a Proceſs which iſſues out of the Exchequer, as 
Executor to an Accountant there, he may have a Super ſedeas out of the Chan- 
cery directed to the Treaſurer and Barons of the Exchequer, ſurmiſing that 


he is not Executor nor Surety for the Accountant, Sc. commanding them 


that they do ſurceaſe, until they have inquired the Truth thereof, 


G And the like Writ is given where the Barons do award Proceſs of Diſtreſs, 


againſt any one who hath not any of the Lands of him who was the Ac- 


Finch; 306. 


en Sc. but of his Purchaſe before he was Accountant; quod v7 ae Re- 


iſt. 14 
w* kad bf the Sheriff doth hold Plea of forty Shillings, the Defendant may 


ſue forth a Super/edeas, that he do not proceed, &'c. or after Judgment he 


may ſue a Superſedeas directed to the Sheriff, commanding him not to award 


Execution upon ſuch Judgment; and upon that an Alias, a Pluries and an 43 Ed. 3 2 


Attachment. Regiſt. 145. 41 Ed. 3. my 55. can. in C. B. 
Uf 


and ig H. 6. 3. 
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544 Mrit De procedendo ad Judicium. 


If a Man for Debt of ten Pounds ſue in the County by divers Plaints there, 
every Plaint under the Sum of forty Shillings, where the Debt is one intire 
Debt, the Defendant may ſue a Superſedeas to the Sheriff, commanding him 
not to hold Plea in thoſe Plaints. 

If a Man ſue one in the County before the Sheriff for Breach of Covenants, 
to his Damage of ten Pounds, or above the Sum of forty Shillings, then 
the Defendant may ſue a Syperſedeas to the Sheriff that he do ſurceaſe ; quod 

vide Regiſt. 146. 
[ 240. ] And fit a Man do ſue forth an Audita Querela to avoid a Statute-ſtaple or A 
a Statute-merchant, he ſhall have a Superſedeas to the Sheriff not to do Exe- 
cution hanging the Plea, Sc. Regiſt. 113 
NMote, That the Conſtable of tw, Gs 1 is Warden of the Cinque Ports, B 
cannot hold Plea of a Thing which doth belong to be determined in the 
County, if it be not of a Thing concerning the Keeping of the Caſtle of Do- 
der; and if he do, the Party ſhall have a Writ directed unto him to ſurceaſe, 
and upon the ſame an Alias and a Pluries, and an Attachment; and the Writ 
ſhall be ſuch: 
The King to his beloved and faithful B. Conſtable of his Caſtle of Dover and 
| Keeper of his Cinque Ports, or to bis Lieutenant, greeting: Whereas amongſt other 
Articles which Lord Edward ſome time King of England, our Grandfather, 
granted for the Amendment of the People of bi Realm, it is ordained, that the 
Conſtable of the Caſtle of Dover ſhall not hold Plea at the Gate of the ſaid Caſtle 
of any foreign Plea of the County, that doth not touch the Cuſtody of the ſams 
Caſtle; and you a certain Plea between W. of C. and P. of a certain Debt which 
the ſame W. requires of the ſaid P. (and which ſaid Plea doth not concern the 
Cuſtody of the ſaid Caſtle) held before you at the Gate of the Caſtle, and unjuſtly 
diſguiet him the ſaid P. on that Occaſion by various Diſtreſſes, againſt the Tenor 
of the Articles aforeſaid, as on the Behalf of the ſaid P. we are given to under- 
ftand : We willing that the ſaid Articles be inviolably obſerved, command you, if 
it is ſo, that then you wholly ſurceaſe from further holding that Plea before you, 
and that you do not moleſt nor in any wiſe aggrieve him the ſaid P. againſt the Te- 
1 nor of the ſaid Articles; and the Diſtreſs, if any, &c. 
# And if the Conſtable doth hold Plea of any Thing of which he ought not C 
| for to hold Plea, the Party ſhall have his Action upon the Statute, although 
he doth not ſue forth any Writ before directed to the nnn, 


Writ De procedendo ad Aae 


Ant. 152. D. Noenx. That by the Statute made Anno 2 Ed. 3. cap. 8. it is enacted, 
That Commandment be not either by the Great Seal nor the Petty Seal 
to delay common Right; but if ſuch Commandments come, Sc. that the 

Juſtices ſhall not ſurceaſe to do. Right in any Point. 


And by the Statute made Anno 14 Ed. 3. cap. Th- the Juſtices ſhall not ſur- 
ceate tor the Great Seal or Leſſer Seal. | 


And 


Mit De procedendo ad Judicium. 545 
And by that it appeareth, that the King's Juſtices ſhall proceed according 
to Law, notwithſtanding the King's Commandments directed and delivered to 
them: And if the Party thinketh in his Conſcience, that ſuch Commandments 
ſhall be made, then he may ſue forth a Writ upon that Statute, commanding 
_ » proceed, - notwithſtanding ſuch Commandments ; and the Writ ſhall 
e ſuh: | 
The Ring to his beloved and faithful W. Sc. and his Companions, Juſtices aſ- 
figned to take the Aſſiſes in the County of Salop, greeting: Whereas in our Parlia- 
ment at Northampton called in the ſecond Year of our Reign, it was agreed and 
ordained by us, the Prelates, Earls, Barons and other great Men, and the whole 
Commons of our Realm being in the ſame Parliament, that it ſhould not be com- 
manded by our Great Seal nor by our Little Seal, to hinder or prorogue the Com- 
non Law, and if ſuch Commands ſhould come, that the Fuſtices for that Cauſe 
\ ſhould not ſurceaſe to do Fuſtice, as in the ſaid Statute it is more fully contained: 
We command you, that you in no wiſe ſurceaſe to do Fuſtice to the Parties in on 
Alſiſe of Novel Diſſeiſin, which T. hath arraigned before you by our Writ againſt 
A. and I. his Wife, and others in our original Writ contained, of Tenements in E. 
by virtue of any Command of the Great Seal or Little Seal to you directed or to 
be directed, againſt the Tenor of the Statute aboveſaid. Witneſs, &c. 
But it ſeemeth to be in vain to ſue forth ſuch Writ, if the Juſtices do con- 
ſider their Oath, and their Duty to God and the King : But becauſe ſome Ju- 
ſtices are fearful, and will not do a Thing which may turn to their Diſpleaſure, 
that Writ was ordained. as it ſeemeth, and for no other Cauſe, for the Statute 
was ſufficient in itſelf; and the Party may have in the End of the Writ theſe 
Words, diz. . 
But proceed to the taking ef the ſame Aﬀſiſe as of Right ought to be done, ac- Br. Ni. pri. 37. 
cording to the Law and Cuſtom of our Realm of England. Witneſs, &c. 

E And by the Statute of Weſtm. 2. upon Iſſues joined in the Common Pleas 
or King's Bench, they ſhall be tried by Ni/ prius before the ſame Juſtices in 
the Country. And by the Statute of Fines, in the Time of Vacation thoſe Iſ- 
ſues ſhall be tried before one of thoſe Juſtices, aſſociating to him a Knight, Tc, 

And by the Statute of York, a Juſtice of Aſſiſe aſſociating to him an honeſt 
Man ſhall take N prius, and try the Iſſues ariſing thereupon taken in the 
Common Pleas or King's Bench, if they need not great Examination, &c. But 
in thoſe Caſes it appeareth by the Regiſter, the King by his Writ may reſtrain 
and command the Juſtices, that they do not award Ni prius; and if they 
have awarded any Writ of Ni prius, that they fend a Superſedeas; and the 
Writ ſhall be ſuch: wig „ | 

The King to his Juſtices of the Bench, greeting : Although by the Common Coun- 
cil of our Realm it is agreed and appointed, that Inqueſts and Furies to be taken 
in Pleas of Land, which are not of great Examination, ſhall be taken in the Coun- 
try before a Juſtice of the Place where the Plea is, having aſſociated to him ſome 
honeſt Man of the Country, Knight or other, jo that a common Day be given in 
the Bench, and a certain Day and Place in the Country, in the Preſence of the 
Parties; and alſo that Inqueſts and Furies in Pleas of Land tbat require. great 

Examination, ſhall be taken before two Fuſtices of the Bench in Form aforeſaid, | 241. } 
nevertheleſs the Plea which 3s before you in the Bench aforeſaid by our Writ be- 
4 A tween 


546 


Stamf. 1 56. 
Br. Ni. pri. 3 5. 
Procedend. 14. 


g the Statute made for the King's Steward _ 


10 H. 7. 13. 


Writ upon the Statute made, &c. 
toren W. Demandant, and T. Tenant of the Manor of S. with the Appurtenances 


in the County of W. eſpecially concerns us, more eſpecially ſeeing that the ſaid T. 
holds the ſaid Manor for the Term of his Life of our Grant, and after the Death 
of the ſame T. the ſaid Manor ought wholly to revert to us and aur Heirs ;, We 
willing to take care of our Indemnity in this Behalf, command you, that if you 
happen to proceed to take the Inqueſt thereupon, then that you take ſuch Inqueſt 
before us in the Bench aforeſaid, and not elſewhere, the Concord and Statute afore- 


ſaid notwithſtanding ; and if you ſhall have demanded the Inqueſt thefeaf to be 


taken by our Writ of Niſi prius, then you ſball demand the taking of that Inqueſt 
in the Country to be ſuperſeded. Witneſs, GC. 8 
There is another Form of Writ for that Matter in the Regiſter. And M. 


32 H. 6. it appeareth, that it is in the Juſtices Diſcretion, whether they will A 


grant Ni, prius, or not; and by the like Reaſon, the King at his Diſcretion, 
and by his Writ directed to the Juſtices, may reſtrain the ſame. . 
And Ni prius ſhall not be granted where the King is Party, without the 
King's ſpecial Warrant, or the King's Attorney's Aſſent, notwithſtanding the 
aforeſaid Statutes. 1 555 | 


Marſhal, that they do not hold Plea, if not, &c. 


Sr E by the Statute of Articuli ſuper Chartas, cap. 3. (a) That the Steward B 


and Marſhal ſhall not hold Plea of Freehold, nor any Plea of Treſpaſs, 
but only of Treſpaſs done in the King's Houſe, and other Treſpaſſes done 
within the Verge, and of Contracts and Covenants which fome of the King's 
Houthold ought to have againſt another of his Houſhold, and no other; and 
no Plea of Treſpaſs ſhall proceed, which is not brought before the King re- 
move out of the Verge where the Treſpaſs ſhall be done, ſo as that they be 
ended before the King go out of the Bounds of the Verge where the Treſpaſs 
is done; and if they cannot be ended there, the Parties ſhall ceafe, and ſhall 


be tried at the Common Law. And the Steward fhall not take Cognizance 


of the Debts of other Men, but only of ſuch as be of the King's Houſe : He 
ſhall hold no other Plea by Obligation made at the Diſtreſs of the Steward or 
Marſhal; and if they do contrary to that Ordinance, it ſhall be void. And 
the Court of the Marſhalſea, ner the Juriſdiction thereof, ſhall not exceed 
above twelve Miles by the Statute made 13 R. 2. c. 3. And a Man may add 
in Action brought againſt him in the Court of the Steward or Marſhal, that 
he was not of the King's Houſhold at the Time of the Trefpaſs or Contract 


made, or that the Plaintiff was not one of the King's Houſhold at that Time. 


| fa) See 10 H. 6. 13. In Treſpaſs brought Houſhold, c. as well as in Contracts, &c. for 


there; of a Treſpaſs done within the Verge, it elſe an Action is maintainable on the Statute. 


is neceſſary that one of the Parties be of the Nul tiel Record a good Plea there. 7 H. 6. 30. 


And 


Writ upon the Statute made, & 


C And if a Man be ſued in the Court of the Steward and Marſhal contrary to 


the Statute, then he who is grieved ſhall have ſuch Writ (a): 

The King to the Steward and Marſhal of his Houſhold, greeting: Whereas 

amongſt other Articles which Lord Edward ſome time King of England, our 
Grandfather, granted for the Amendment of the State of his People, it is ordained 
that the Steward and Marſhal of our Houſpold fhall not hold Plea of Freehold, of 
Debt, Covenant, Treſpaſs, or of Contrat? made between the King's People, but 
only of Treſpaſs done within the Houſe, and of other Treſpaſſes done within the 
Verge, and of Contratts and Covenants that any of the King's Houſe ſhall have 
made with others of the ſame Houſe and in the ſame Houſe, and not elſewhere ; 
and now from the Complaint of A. and B. we have received Information that you, 
at the Proſecution of I. of L. hold before you a Plea between the aforeſaid A. and 
I. (who are not of the ſame Houſe, as it is ſaid) of a certain Debt which the 
ſame A. demands of the ſaid I. to the great Damage and Grievance of him the ſaid 
A. and againſt the Form of the Ordinance aforeſaid; We therefore being willing 
that the ſaid Ordinance be obſerved in all and every its Articles, command you, if 
ſo it is, that then you wholly ſurceaſe from farther holding that Plea before you, 
not moleſting or in any wiſe aggrieving him the ſaid A. againſt the Tenor of the 
Ordinance aforeſaid; and the Diſtreſs, if any, &c. Witneſs, Re. 
D And if the Plea be lawfully begun before the Steward and Marſhal of the 
_ King's Houſe within the Verge, and before the Plea be ended the King doth 
remove; now the Plea is thereby diſcontinued, and then it behoveth the Party 
to commence his Action at the Common Law, and not within the Verge be- 
fore the Steward and Marſhal; and if he do, the Party grieved ſhall have 
ſuch Writ: 5 . „„ 

The King to the Steward and Marſhal of his Houſhold, greeting: Whereas 
con other Articles which Lord Edward ſome time King of England, our 
Grandfather, granted for the Amendment of the State of his People, it is ordained- 
that the Steward and Marſhal of our Houſhold ſhall not hold Plea of Freehold, of 
Debt, of Covenant or Contract of the Men of the People, but only of Treſpaſſes 
of our Houſhold and other Treſpaſſes done within the Verge, and of Contracts and 
Covenants which any of the ſaid Houſhold ſhall make with another of the ſame 
Houſpold and in the ſame Houſe, and not elſewhere ; and they ſhall plead no other | 
Plea of Treſpaſs that is not attached by them before we depart from the Verge: 
where the Treſpaſs was committed, and ſhall plead and determine thoſe Pleas ſpee- 
dily, from Day to Day, fo that they may be pleaded and determined before we de- 
part from the ſame Verge where the Treſpaſs was committed; and if it ſo be, that 
they cannot be determined within the Limits of the ſame Verge, ſuch Pleas ſhall 
ceaſe before the Steward and Marſhal, and the Plaintiffs ſhall have recourſe to 
the Common Law: And now from the grievous Complaint of A. and B. we have 


(a) Note; A good Rule by Babbington. 9 H. bonis Viri. But if a Statute gives a greater Pe- 
6. 2. If a Statute gives a greater Penalty for an nalty ; but no other Action lies, but that which 
Offence, and alſo a ſpecial Action; there, if the was before at Common Law, there a Man ſhall 
Party who brings the Writ does not make men- have Advantage thereof (without mentioning the 
tion of the Statute, he ſhall have no Advantage Statute) as in Waſte, &@c. See g Ed. 1. Fiz. 
of the Penalty given by the Statute; as for Tenant in Dower, So in a ſpecial Aſſiſe, where 
Hunting in Parks, or Pro uxore abducta cum the Party is found a Diſſeiſor with Force, &c. 
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548 Mrit of Certiorari to remove Records, &c. 


received Information that you, at the Suit of R. of B. them the ſaid, &c. do di- 
train to anſwer before you to the aforeſaid R. of a certain Treſpaſs to the ſame R. 
by the ſaid A. and B. committed within our Verge at E. in the twelfth Year, &c. 
4 it is ſaid; which ſaid Plea was not attached by you before wwe departed from 
that Verge, and many Ways unjuſtly diſquiet them upon that Occaſion, to the great 
Expence and Grievance of them the ſaid A. and B. and againſt the Tenor of the Ar- 
ticles aforeſaid; Me therefore willing that the ſaid Ordinance be inviolably obſerved 
in all and every one of its Articles, command you, if ſo it is, that then you in no 
wiſe diſtrain them the ſaid A. and B. to anſwer before you of ſuch Treſpaſs, but 
wholly ſuperſede the further Holding of that Plea before Jeu ; and the Diſtreſs, if 
any, &c. Witneſs, &c. 

And if. a Man be ſued by Plaint before the Steward and Marſhal of the A 
King's Houſe, who is not of the King's Houſhold, and the Debtor plead, 
and affirmeth the Juriſdiction of the Court; and the Cauſe be adjudged againſt 
him; yet he ſhall have an Action upon the Statute againſt the Party who ſuerh 
him there; quod vide T. 3 H. 3. T tle Eſtoppel. 


Writ of Certiorari to remove Records, &c. 
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HE Writs of Certiorari for to remove Records out of one Court into 
another are of ſeveral Forms; and the Form of the Writ to remove the 


Record of Rediſſeiſin is ſuch : 


The King to the Sheriff, &c. Becauſe for ſome certain Cauſes + we will be cer- 
tified upon the Record and Proceſs, of a certain Inquiſition made before you and 
the Keepers of the Pleas of our Crown in your County at N. by. our Writ upon a 
certain Rediſſeiſin to I. by R. done, as it is ſaid, of one Meſſuage with the Appur- 


| Fenances in N. We command you, that i 


Judgment be thereupon given, then that 


you ſend the Record and Proceſs aforeſaid, with all Things touching them, to us, 
ender your Seal ms and openly, and this Mrit (a), ſo that, &c. whereſo- 


$a) Where the 4 of the Record is ſufficient, and 
here the Record itſelf muſt be removed. 


I one brings Debt on a Recovery in an infe- 
rior Court, as in a Court of Pie powders, &c. 
there it is not neceſſary for the Party to have the 
Record itſelf, nor the Tenor of it: So if one 
brings Debt in C. B. on Damages recovered in 
B. R. or in the Court of Norabich; but if Nul 


tiel Record be pleaded there, it is ſufficient if the 


Tenor of the Record be removed into Chancery 
by Certiorari, and ſent thence: by Mittimus. 
7 H. 6. 19. See 19 H. 6. 79 and 80. accor- 
dant, Dyer 187. 

2. Where one is to ſue Execution of a Re- 
cord in another Court, as where it is to ſue 
Execution in C. B. on a Recovery in Ancient 


ever, 


Demeſne, or before juſtices of Aſſiſe, or of Over 
and Terminer, there the Record itſelf ought to be 
removed into Chancery by Certiorari, and the 
ſaid Record with the Certiorari ſent into C. B. 
by Mitti mus; and ſo if an Attaint is before ſued 
on ſuch a Recovery. 34 H. 6. 251. But when 
Execution is to be ſued in C. B. upon a Record 
which remains in the Treaſury there, as on a 
Fine, Recovery, Q c. (Note, All thoſe Records 
were removed into the Receipt of the Exchequer, 
circa Temp. 9 H. 4. 37 H. 6. 17.) But where 
it is in the Chancery, as on a Petition among 
Parceners, Dyer 136. there they will not ſend 
in the Record itſelf, but a Certiorari to the 
Chamberlain and Treaſurer, and a Mitiimus of 
the Tenor of the Record: See the Cauſe 39 H. 
6. 4. per Priſet ; and if the Tenor of the _— 


Writ of Certiorari to remove Records. 


ever, &c. that having inſpected the Record and Proceſs aforeſaid, we may cauſe 
further to be done thereupon, that which of Right, and according to the Law and 
Cuſtom of our Realm of England, ought to be done. Witneſs, &c. | 

And he may remove it after a Diſſeiſin, Sc. 

And if a Man be attainted in a Rediſſeiſin or a Poſt-diſſeiſin, and hath no Poti. 247. 
Lands within the County to be put in Execution, he may remove that Re- 
cord by a Certiorari into the King's Bench, and there have Execution. And 
he may remove a Recovery in an Aſſiſe of Novel Dilſſeiſin into the King's See a Reco- 
Bench by a Certiorari in like Manner. But the Writ of Certiorari faith, If ver in Anci- 
Judgment be thereupon given, then the Record and Proceſs, &c. as above. By a” NN 
which it appeareth, that it ought that Judgment be given in the Aſſiſe, c. But * 
otherwiſe it ſeemeth he ſhall not have the Writ; for the Certiorari is ſaid to 44 Ed. 3. 28. 
remove the Record, to the Intent that he may ſue forth Execution upon the 35 H. 8. Br. 
ſame when it is removed in the King's Bench, for there they may award Exe- * hog 
cution into every County to execute the ſame. | => tis Wye or 

| Certiorari to 


remove the Record in C. B. immediately, but firſt in the Chancery. Vet 43 Al. 20. the contr 


ary is admitted, 


If a Man do recover Lands by Aſſiſe of Novel Diſſeiſin, and the Defendant 2: Fd. 3. 5. 
will ſue a Certificate before other Juſtices, there he ought to ſue forth a Cer- 
tiorari to the Juſtices of Aſſiſe, to certify the Record unto the new Juſtices, 
who hold Plea upon the Certificate, and the Words {/ne Dilatione) ſhall not 
be put in any Writ which hath a certain Day of Return. 


And if a Man recover per Aſiſe de Novel Diſſeifin, and the Defendant will 


ſue an Attaint before other Juſtices, then he ought for to have a Certiorari to 
the Juſtices of Aſſiſe to certify the Record, If Judgment be given. 

And if a Man recover before Juſtices in Eyre in an Afﬀife of Novel Diſſeiſin, 
the other Party may ſue forth an Attaint before other Juſtices, and have a Cer- 
tiorari to the Juſtices in Eyre to ſend the Records before the other Juſtices. 


And the King may fend his Writ of Certiorari to the Barons, Treaſurer and zu H. 6. 16, 


Chamberlains of the Exchequer, to certify the Record of Aſſiſe in the Trea- 
ſury in their Cuſtody into the King's Bench. 


There is another Writ of Certiorari to the Treaſurer and Chamberlains of 


be before the Certiorari filed in Chancery, they 
will not ſend the Certiorari into the Recept. 
\{Treaſury) nor ſend in the Tenor which is there 
filed, but only Tenorem Tenorts, and it ſeems that 
is ſufficient. 17 H. 6. 17, 28. See 24 Ed. 3. 79. 
that no Execution can be on the 'Tenor of a Re- 
cord. Dyer 217. No Scire facias on the Tran- 
ſcript of a Reſummons ſent out of Chancery into 
C. B. and ſee Dyer 228. and 5 H. 7. 25. where 
a Record is pleaded in the ſame Court, and N 
tiel Record pleaded thereto, it ought not to be 
entred uod habeat hic Recordum ſub ſuo periculo. 
Et quia Fuſliciarii hie ne adviſari volunt ſuper 


Inſpectionem & Examinationem Recordi, & c. Dies 
dat” eft partibus, &c. See and note 31 H. 6. 5 1. 
39 H. 6. 3. 32 Ed. 3. Quare imp. 1. where Nu. 
tiel Record is a good Plea. See 7 H. 6. 30. 
Note; The Statute 1 & 2 Ph. & M. is, that 
no Certiorari to remove any Recognizance ſhall 


Br. Cert, 
Action 3. 


9 Ed. 4. 50. 
the Exchequer to certify the Record of the Aſſiſe taken, but the Judgment 1 
34 Ed. 


3. 
Ed. z. 
2 


be awarded, except the Writ be ſigned with the 


Hand of the Chief Juſtice, or ſome other Juſtice 
in his Abſence. Vide Raft. Stat. Mainpriſe, 
pl. 45. 

Nele; A Record may be removed after a Diſ- 
ſeiſin, &c, 
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was not given, becauſe the Defendant died; but the Writ is of little Effect, G 
for that by the Death of the Defendant before Judgment the Writ is abated. 
And if a Man will ſue an Attaint upon Recovery in an Aſſiſe, which Re- 


cord of Aſſiſe is in the Treaſury, then he who bringeth the Attaint (a) ought 


243.J 


to ſue a Certiorari to the Treaſurer and Chamberlains of the Exchequer, to 
certify the Record of Aſſiſe before the Juſtices, before the Attaint be ſued 
forth. 45 | 

If a Man do recover Damage in an Aſſiſe of Novel Diſſeiſin, and before he A 
hath Execution of the Damages the Record is fent into the Treaſury; then 
he may fue a Certiorari to the Treaſurer and Chamberlains to certify the Re- 
cord of Recovery in the Aſſiſe before the King, that Execution may be 
awarded for the Damages. VF . 

And if a Man recover Lands and Damages in an Aſſiſe of Freſh Force, B 
and the Defendant hath not any Thing within the City or Borough for to ſa- 
tisfy the Damages; then the Party may ſue a Certiorari to the Mayor or Bai- 
liffs to certify the Record into the King's Bench, that he may have Execution 
of the Damages recovered. N 1 0 

If the King maketh certain Perſons Juſtices of Aſſiſe, Sc. in one County, C 
and afterwards at another Aſſiſes he maketh other Juſtices of the ſame County, 
a general Certiorari ſhall be ſued to the firſt Juſtices to certify all the Records 
of Aſſiſe and Juries which were taken in that County before the new Juſtices. 

And in Aſſiſe of Novel Diſſeifin, if the Verdict paſs for the Plaintiff, and D 


before Judgment be given a new Commiſſion is to other Juſtices of the ſame 


County, the Party for whom the Verdict paſſed may ſue forth a Certiorari 
to the firſt Juſtices to remove the Record into the King's Bench, to have Judg- 
ment given there upon that Aſſiſe and Verdict paſt; or may have a Certiorari 


to the firſt Juſtices to ſend the Record before the new Juſtices, that they may 


give Judgment thereupon : And it behoveth to have another Writ unto the 
new Juſtices to receive the Record, and that they proceed to Judgment. And 
when the Record is removed after Verdict given before other Juſtices, and 
they delay to proceed to Judgment upon the Verdict, the Party for whom 


the Judgment ſhould be given may ſue forth a Writ directed to them, That 


27 Aſſ. pl. 18. 
2. 3. 0% 
Bro. Indict- 
ment 50. 


having received and ſeen the Record and Proceſs aforeſaid, they proceed to Judg- 
ment, Sc. And thereupon the Party may have an Alias and a Pluries, Or 
frienify Cauſe to us: And if they will not do any Thing, whether he ſhall have 
an Attachment is a Queſtion; for there is a Statute made A. 3 Ed. 3. which 
willeth, that Commiſſioners in ſpecial Caſe limited by the Statute ſhall be pu- 
niſhed for their Miſdoings ; but it ſeemeth it ſhall not be, if the Statute be 
not made, for that Cauſe only. 

And Anno 27 Ed. 3. in Aſſiſe a Juſtice was indicted, for that he cauſed an E 
Indictment, which was found to be but Treſpaſs, to be entred in Record as 
Felony, &c. And the ſame was adjudged a void Indiftment, becauſe it was 
to make void a Record. But yet it ſeemeth he might be indicted for taking 
of Money, or for other Falſity, which doth not deſtroy and defeat the Re- 
cord. Quære. | ER: 


(a) Note; Here there ought to be the Record itſelf, and not a Tenor only. 39 H. 6. 4. 
| And 


Writ of Certiorari to remove Records: 


&£ And a Man may have a Writ to the ſame Juſtices before whom the Verdict 
paſſed, Gc. to proceed to Judgment, as well as he ſhall have a Writ to other 
Juſtices before whom the Record is removed (a). | 

G If a Man in an Aſſiſe of Novel Diſſei/in, or other Action real, before Juſti- 

ces in Fyre vouch one to Warranty, who preſently entreth into Warranty, 
and afterwards loſeth; the Plaintiff ſhall recover, and Tenant ſhall: have Judg- 
ment to recover in Value againſt the Voucher : Now if he who recovered in 
Value will have Execution of the Lands recovered in Value, he ought to ſue 
a Certiorari to the Treaſurer and Chamberlains of the Exchequer,. to certify 
the Record in Aſſiſe into the Chancery; and when it is there certified, the 
King ſhall ſend the (4) Record by Mittimus into the Common Pleas, and 


thereupon the Juſtices ſhall award a Scire facias againſt the Party againſt whom 


the Recovery was, to come and ſhew why Execution ſhould not be done of 
Lands in Value. 


11 And a Man may ſue a Certiorari directed to the Juſtices of Aſſiſe, to re- 


move the Records of Aſſiſe into the Chancery, and alſo a Deed which is be- 
fore them, Cc. and afterwards he may ſue forth a Writ of Mittimus unto the- 
new Juſtices of Aſſiſe of thoſe Records, and of the Deeds which remained be- 
fore the other Juſtices. i = 

T And if the Huſband and Wife ſue a Bond, which is made to the Wife, in- 


the Common Pleas, and the Deed is there denied, for that they remain in the 


Keeping of the Cuſtos Brevium, and the Huſband dieth ; the Wife may have 
a Writ out of the Chancery directed to the Cuſtos Brevium in the Common 
Pleas, that he deliver the Deed to the Wife, becauſe the Plea is determined 
by the Death of the Huſband. i 5 

K And when the Juſtices in Eyre come, and ſhall be in any County by the 

EKEing's Commiſſion, then a Writ ſhall be ſent to the Juſtices of the Common 
Pleas, to adjourn all the Pleas of that County which are in the Common: 
Pleas before the Juſtices in Eyre, to be determined before them: And if the 
Juſtices in Eyre cannot determine the Pleas before they depart out of the 
County, then a Writ ſhall be ſent to. the Juſtices in Eyre, to ſend. thoſe Re- 
cords and Pleas, which are not determined nor adjudged, into the Common 
Pleas again: And the Writ ſhall be ſuch: De Is 


(a) Note; Tf the juſtice of Ni# prize die before 


the Day in Bank, after the Verdict taken, the 
Court may receive the Record by the Hands of 


the Clerk of Aſſiſe, without any Certiorari to 
the Executors of the Juſtice, and the Entry hereof 
ſhall be general: Ad quem Diem bie uener par- 
tes, & Fuſliciarii ad Aſiſas coram qui, &c. 
Miſerunt hie Recordum fſeript” in bæc verba, &c. 
And admit that it be Error, yet this ſhall be 
received to be aſſigned for Error; for it is con- 
trary to what the Court did as Judge; and 
though in ſome Caſes the Court ſhall give Faith 
to the Death of a Judge, as 2 H. 7. A Servant 
of. an Attorney was received by a Judge who died. 


in Pais. Dyer 163, But Note ; If a Juſtice of 
Nifs prius be removed, Wc. the Certiorari: ſhall: 


be to himſelf ;. and ſo if his Executors have the 


Record, the Certiorari ſhall be to them. See 
Dyer 439. 13 H. 7. 21. | | 
(5) Note; A Scire facias lies on the Tenor 


before any Entry thereof on the Roll: And if- 


the Tranſcript of a Fine comes in by Mittimus,. 
at the Suit of one, and another has Cauſe to have 
Execution upon the ſame Fine, he ought to pur- 
ſue the Mittimus to have Execution; for other-- 


wiſe he cannot have it, although the Tenor was: 


entred on the Roll before. 


Ther 
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Br. Brief 414. 
Vide 22 H. 6. 
15. 

23 Afi. 14. 
Br. Brief 232. 
40 Ed. 3. 32. 
Br. Brief 304. 
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The King to his beloved and faithful S. greeting : Whereas the Plea which was 
before our Juſtices of the Bench by our Writ between S. Demandant, and I. Tenant 
of one Meſſuage with the Appurtenances in T. in the County of N. together with 
the ſaid Writ, was ſent to be pleaded before you and your Companions, lately our 
Juſtices itinerant in the County aforeſaid, and that Plea for ſome certain Cauſes in 
the Eyre aforeſaid, remained undiſcuſſed, without this, that the ſame Plea was ad- 


journed elſewhere to be pleaded, by which, on the Behalf of him the ſaid S. we are 


beſought that we will do him Juſtice in the Premiſſes; We, for that Cauſe thinking 
it to be expedient that our Juſtices of the Bench ſhould be certified upon the Record 
and Proceſs of the Plea aforeſaid before you and your ſaid Companions in the Eyre 
aforeſaid, command you, that you ſend without Delay, the Record and Proceſs 
aforeſaid, together with the ſaid Writ and all other Things touching them, to our 


aid Juſtices of the Bench under your Seal diſtinily and openly, and this Writ, that 


thoſe being inſpected, further Proceſs may be in the ſaid Plea, according to the 
Law and Cuſtom of our Realm. Witneſs, &c. 


And if an Aſſiſe of Novel Diſſeiſin be brought | in the King's Bench, and the 
Defendant alledge and plead, that there is a Writ of a higher Nature depend- 

ing in the Common Pleas for the ſame Land between the Plaintiff and Defen- 
dant; then if they be at Iſſue, whether there be ſuch a Writ depending or not, 
the Defendant ought to ſue a Certiorari out of the Chancery to the Juſtices of 
the Common Pleas, to remove and certify the Records into the Chancery; 
and upon the ſame certified, he ſhall have a Writ of Mittimus out of the 
Chancery to the Juſtices of the King's Bench; with which Writ the King ſhall 
ſend the Tenor of the Record which is there into the King's Bench: And the 
Writ of Milttimus ſhall be ſuch : 


The King to his beloved and faithful R. of W. and his 3 Juſtices 


aſſigned to hold Pleas before us, greeting: Whereas R. P. lately arrained a certain 


Aſſiſe of Novel Diſſeiſin before us at Weſtminſter, by our Writ againſt B. of Te- 
nements in A. and two Meſſuages, three Plough-lands, twenty Acres of Meadow 
with the Appurtenances in the ſame Town put in View, and the ſaid B. in pleading 
in that Aſſiſe alledged that a Writ of an higher Nature then, and long before, was 
depending between the Parties aforeſaid, before our beloved and faithful W. and 
bis Companions our Juſtices of the Bench, and hath vouched to warrant it, the 
Record and Proceſs thereof had before our ſaid Fuſtices of the Bench, as we have 
received Information : We thinking it to be expedient and neceſſary that you be 
certified upon the Record and Proceſs aforeſaid had before our ſaid Juſtices of the 
Bench, ſend to you the Tenor thereof (which we cauſed to come before us in our 
Chancery) under the Foot of the Seal, commanding, that you having inſpected the 
Record end Proceſs aforeſaid, you further Cauſe to be done, that which of Right and 
according to the Law ond Cuſtom of our Realm ought to be done. Witneſs, &c. 
And it a Man do recover in an Aſſiſe of Novel Diſſeiſin before Juſtices of 
Aſſiſe in the County, and before Execution ſued of the Damages, the Record 
is removed into the Chancery by Certiorari ; he who recovered in the Aſſiſe may 
Tue forth a Writ of Mittimus to ſend the Record into the King's Bench, com- 
manding them for to proceed, and to award Execution; and the Writ is ſuch: 
The King to his beloved and faithful E. and his Companions our Fuſtices aſſigned 
to boil Pleas before us, greeting: Whereas I. by the Recognizance of an Alſiſe of 


I Nevel 


A 
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Novel Diſſeiſin, which W. arraigned before B. and his Companions lately Juſtices of 
Lord Edward ſome time King of England our Grandfather, aſſigned to take the 
Alſiſes, &c. againſt R. and others, &c. of Tenements in T. recovered his Sciſin of 
one Meſſuage with the Appurtenances in D. by the Conſideration of the ſaid Court, 
and his Damages, which were taxed to ten Pounds, as by the Record and Proceſs 
of the Aſſiſe aforeſaid, which we have cauſed to come before us for certain Cauſes, 
more fully appears; and Execution of the Fudgment as io the Damages to be reco- 
vered, yet remains to be done, as we are given to underſtand on the Behalf of him 
the ſaid I. We therefore willing that Execution of the ſaid Judgment be duly de- 
manded, ſend to you the Record and Proceſs aforeſaid under the Foot of our Seal, 
commanding you, that having ſeen the Record and Proceſs aforeſaid, you further 
cauſe to be done as to the Execution of the ſaid Judgment, that which of Right and 
according to the Law and Cuſtom of our Realm ought to be done. Witneſs, &c. 

C And if a Man recover Lands by Aſſiſe of Novel Diſſeiſin before Juſtices of 
Aſſiſe, and the Defendant hath a Writ of Warrantia Charte depending in the 
Common Pleas, the Party may ſue a Certiorari to remove the Record of the 
Aſſiſe in Chancery, and thereupon have a Mittimus of the Record of Aſſiſe to 

the Juſtices of the Common Pleas, and in the End of the Writ ſhall be ſaid, 
That having inſpected theſe you may be able more ſafely to proceed in the Plea of 
Warranty of Charters aforeſaid, according to the Law, &c. 

D And in Aſſiſe of Novel Diſſeiſin, if the Defendant plead two or three Reco- 
veries in Aſſiſe before other Juſtices, which Record is in the Treaſury, Sc. 
now if the Record be denied, for which he ſueth a Certiorari to the Treaſurer 
and Chamberlains of the Exchequer, to certify the Records at a certain Day 
into the Chancery ; if they at the Day certify any Records, but do not certity 
that there are other Rolls of the ſame Juſtices remaining in the Treaſury in the ” 
Tower of London, ſo as that they have not made a full Search of the Records; 
then the King ſhall ſend to the Juſtices of Aſſiſe his Writ, reciting the Matter, 
commanding them for to continue that Aſſiſe until another Day, ſo as the De- 
fendant be not damnified by failing of the Record; and the ſame ſeemeth to 
be reaſonable. | 5 | 

And if a Man be bound in a Statute-Staple to pay a certain Sum of Money 
at a Day certain, after the Day the Party who hath the Statute, may come to 
the Mayor of the Staple and ſhew him the ſame, and pray him to certify the 
ſame into the Chancery; and if the Mayor will not ſo do, then the Party who 
hath the Obligation may come into the Chancery, and ſhew the ſame there, 
and pray a Certiorari to the Mayor to certify the Inrolment of the Statute : 
And if the Mayor do return, that he hath twice or oftner, certified the ſame 
before that Time, as appeareth by the Inrolment made by the Mayor, if there 
appear no ſuch Certificate upon Record in the Chancery, then he who hath { 2.1 
the Bond of the Statute may ſue forth a new Certiorari to the Mayor, reciting b 
in the Writ, that there is not any Certificate recorded in the Chancery, com- 
manding him to certify the Inrolment of the Statute which is before him; and 
Qapon the ſame he may have an Alias and a Pluries againſt the Mayor, if he 
will not certify the ſame, and alſo an Attachment againſt the Mayor, directed 
to the Sheriff, &c. b 
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Vide 10 Eliz. The Writ of Certiorari is an (a) original Writ, and iſſueth ſometimes out 


Dyer 274, of the Chancery, and ſometimes out of the King's Bench, and lieth where the 
bel King would be certified of any Record which is in the Treaſury, or in the 
But fre Lam. Common Pleas, or in any other Court of Record, or before the Sheriff and' 


bert 411. Coroners, or of a Record before Commiſſioners, or before the Eſcheator ; 
The Uſe at then the King may ſend that Writ to any of the ſaid Courts or Offices, to 
this Day is, certify ſuch Record before him in Banco, or in the Chancery, or before other 
bans % Juſtices, where the King pleaſeth to have the ſame certified: And he or they 
the Commiq to whom or who the Certiorar is directed, ought to fend the ſame Record ac- 
37 H. 6. zo. cording to the Tenor of the Writ, and as the Writ doth command him; and 
Marie, if he or they fail ſo to do, then an Alias ſhall be awarded, and afterwards a 
| Pluries, Vel cauſam nobis fignifices, and after an Attachment, if a good Cauſe 
be not returned upon the Pluries, wherefore they do not ſend the Record. 
Alſo the King might by ſuch Writ of Certiorari ſend for the Tenor of the 


Record, or for the Tenor of the Tenor of the Record, at his Election; and 


thoſe Writs ought for to be obeyed, and the Records ſent, as the Writ com- 
mandeth them to do; and the Form of ſome of thoſe Writs here followeth : 


The King to his beloved and faithful R. greeting: Becauſe for ſome certain 


A 


Cauſes we will be certified upon the Record and Proceſs of Outlawry againſt I. in the 


County of T. pronounced before you and your Companions our Tuſtices aſſigned to 


hear and determine divers Felonies in the County aforeſaid: We command you, 
that, &c. you ſend the Tenor of the Record and Proceſs aforeſaid, or thus, That 
without Delay you ſend the Tenor of the Record and Proceſs of Outlawry aforeſaid, 


with all Things touching them, to us in our Chancery under your Seal diſtinly 
and openly, and this Writ. Witneſs, &c. e ) 8 

And to certify an Indictment taken before the Juſtices in Eyre, the Form 
is ſuch: 5 ; 


The King, 8c. Becauſe upon the Preſentment made before you and your Com- 
panions our Fuſtices itinerant in the County of Lincoln, of the Death of A. 
whereupon B. taken and detained in cur Priſon of N. is ſuſpected, and alſo for- 
ſome certain Cauſes we will be certified upon the Inquiſition thereof before you made; 
We command. you, that without. Delay ycu ſend the Inrolment of the Preſentment 
and Inquiſition aforeſaid to us, under your Seal diſtinttly and openly, and this Writ. 


Witneſs,. &c. 
And there is another Form of Writ directed to the Coroners: 
34 Aff. . The King to his Coroners in the County of Lincoln, greeting: Becauſe fer ſome 


Br.Certiora.g. ,,,..- Pi | 5 
ine Wit was certain Cauſes we will be certified upon the Record and Proceſs of a certain Ap 


D. 


| awarded to the Pral, which W. lately an Approver deceaſed, made againſt S. of a certain Rob- 
Executors of bery which the ſame W. and B. in your County, &c. one after the other ſaid was 


the Coroner. done; We command you, that, &c. you fend to us the Record and Proceſs of the 


Vi. 36 H. 6. ' 5 ; 1er v boy | 
-< fue Oath: ſame Appeal with all Things touching them, under your Seals, &c. And that 


Orari to the Writ lieth where a Man before Juſtices becometh an Approver, and the Co- 


Coroners, Vi. Toner appointeth him to. make his Approvement, and atterwards the Approver 
2 Eliz. Dyer 


223. Procter's EN | : | . 
2 (a) A Certiorari out of B. R. was to remove Chancery for the Tenor was, and then it was 


the Record of the Foot of a Fine in C. B. and it ſent into B. R. by Miltimus. Dyer 275. 
was nat allowed, but a Certiorari out of the | 
. dieth ; 
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dieth; the King may write unto the Coroner to ſend him the Record of the 
Approvement. | 
EK And another Form of Certiorari to the Mayor and Sheriffs of London: 

The King to the Mayor and Sheriffs of London, greeting: Becauſe certain Buſi- 
meſſes by Appeals, Inditments and Attachments before you in the ſaid City of Lon- 
don entred, not yet determined, and certain Inquifitions made in the ſaid City, 
were returned, the Inguiſitions of which Buſineſſes, and the Records and Proceſs, 
remain in your Poewer, as it is ſaid, and all which we will to be expedited and 
finally determined by our beloved and faithful B. C. and D. our Juſtices aſſigned to 
hear and determine divers Treſpaſſes committed in the ſaid City; We command you 
that, &c. you ſend the aforeſaid Records and Proceſs, with all Things touching 
them, to the ſaid Fuſtices under your Seals, &c. | 


And if the King by Virtue of any Writ (a) of Certiorari remove any Record 


before any of the Juſtices, he may afterwards ſend for that Record, and re- 
move the ſame before himſelf, or other Juſtices, at his Election; and then 
the Writ. is ſuenn : . 

The King, &c. Becauſe for ſome certain Cauſes we will be certified upon the 
Record and Proceſs of a certain Inquifition taken before our beloved and faithful 
W. and P. our Juſtices aſſigned to deliver our Gaol of N. for the Death of 


/ 


=” 


whereof C. for the ſaid Death is Þ ſuſpected, as it is ſaid, which ſaid Record and 


Proceſs we cauſed to come before you for certain Cauſes, which remain in your 
Power, as it is ſaid; We command you, that you ſend the ſaid Record and Pro- 
ceſs, with all Things touching them, to us under your Seals diſtinctiy, &c. 

G And when the King would be certified of an Outlawry in the County, then 
the Certiorari ſhall be as well to the Sheriff, as to the (5) Coroners of the 
County, to certify the ſame. But if a Man be condemned in the King's 
Bench, and afterwards outlawed for the King's Fine upon his Condemnation ; 
if he will ſue forth a Pardon of the Outlawry, he ought to have a Certiorari 


out of the Chancery to certify the Record of the Condemnation, which ſhall 


be ſuch: | 


(a) And this Writ being delivered to the Ju- 
ſtices, ſeems to ſuſpend their Power, ſo that if 
they arraign the Party upon an Indictment after- 
wards, it is erroneous, 21 H. 6. 28. alſo after 
the Return, although the Indictment be not re- 
moved, they cannot proceed, and if they do, it 
is Error. 6 H. 7. 16. per Keble. See Dyer 245. 

+ Suſpefted ; ſee Spelman Ghfſ. verb. Recta- 
jus, i. e. vocatur in jus ut Rectam faciat. | 

(5) See it directed to the Coroners only. 9 H. 
4. 7. 35 H. 6. 13. Dyer 223. wiz. where there 
is a Default in the Sheriff in not returning, or 
miſreturning the Exigent. See the Writ to the 
Sheriff and Coroners. Regifter 284. 38 Ed. 3. 
14. & alibi. For although the Judgment is ren- 
dred by the Coroners, as 21 H. 7. 33. yet the 
Record is in Cuſtody of the Sheriff, and the Co- 
roners have only a ſhort Note or Memorandum 
of it, Dyer 223. and ſee in London a Writ to the 
Sheriffs only. Dyer 318, 


See on a Record of Outlawry certified by a 
Certiorari, a Charter of Pardon, and a Scire fa- 
cias iſſued, 9 H. 4. 7. and the Sheriff ſhall be 


amerced, if it be returned on the Exigent, de 4t0 


Exact only, 36 H. 6. 13. but the Party ſhall 


not be diſabled. 21 , 49. If a Capias uilagal 


ſhall be awarded, guezre 38 Ed. 3. 14. the Goods 
of the Party ſeized as forfeited, Dyer 221. Proc- 


zer's Caſe, contr. Co. Lit. 28 8. See the Judgment 


in Proger's Caſe; that the Certiorari ſhall be 
granted to the Coroners for the Outlawry, ei- 


ther for haſtening the Sheriff to return the Exi- 


gent, or to have him amerced for his Conceal- 
ment, or to falſify his Return, as if he returns 
40 Exact, where it was 5 Exat?, and is not 
to diſable the Party; for till the Exigent, which 
is the Sheriff's Warrant, be returned, there is no 


Forfeiture, contr. Dyer 318. Puiten and Haines's 


Caſe. 
The 
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2 Cro. 143. 


Poſt. 247» 
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The King to his beloved and faithful I. his Chief Juſtice, &c. greeting: Whereas 
E. was convicted before you of a certain Treſpaſs done to F. with Force and Arms, 
and becauſe he came not before us to ſatisfy to us for his Ranſom, which belongs to us 
in this Bebalf, and to the ſaid F. for his Damages adjudged in this Behalf, was 


put in Exigent to be outlawed, and upon that Occaſion was afterwards outlawed, 


which ſaid Outlawry is now returned before you, as we have received Informa- 
tion; and he the ſaid E. hath beſought us, that whereas he hath already ſatisfied 
the ſaid F. of his Damages aforeſaid, we would graciouſly pardon him the Out- 
iawry afcreſaid ; We for that Cauſe willing to be certified upon the Record and 
5 of Outlawry aforeſaid, and whether he the ſaid E. hath ſatisfied the ſaid 
F. of tbe Damages aforeſaid (as it is ſaid) or not, command you, that you render 
45 more certain touching the Premiſſes under your Seal diſtinfly and openly, &c. 
And if a Man be indicted before Juſtices of Gaol Delivery of Felony, and 
afterwards is acquitted ; then if he who is acquitted: doubteth he ſhall be trou- 
bled by reaſon of the ſame Indictment, he may ſue forth a Certiorari to re- 
move that Record and Proceſs of the Inquiſition, Sc. into the Chancery, &c. 
And it a Man do recover Debt or Damages before Juſtices of Oyer and B 


Terminer, and hath not Execution, he may remove the Record and the Pro- 


ceſs into the King's Bench, and there fue Execution, and have a Scire facias 
upon the Record, Sc. 


And if a Man do recover Damages in an Action of Treſpaſs before Juſtices: 
of Oyer and 7 erminer, and hath the Party in Execution by reaſon of the Judg- 


ment; if the Party in Execution dieth in Priſon, he who recovered may ſue a 
 Certiorari to the Juſtices to remove the Record into the King's Bench, that 
the Juſtices there may award Execution, as the Law requireth in ſuch Caſe. 


And I think, in that Caſe, that the Party ſhall have Execution by Elegit, or 
by Scire facias; for it ſeemeth not to "# reaſonable, that the Death of him 
who dieth in Priſon ſhould be a Satisfaction to the Party. Tamen quare, for 
the ſame, is a Doubt. 


If a Man be arraigned of Murder, and found Guilty /e deſendendo, for which: ; #H 


he is bailed or committed to Priſon, he may have a Certiorari to remove the 


Record' into the Chancery, that he may ſue forth a Pardon thereupon accord- 
ing to the Courſe of the Law, Sc. 

If a Man recover Damages in Treſpaſs in the King's Bench, and hath the D 
Defendant's Lands. in Execution by Elegit, and then he who recovereth-is diſ- 
ſeiſed by the other, for which he bringeth an Aſſiſe before the Juſtices of 
Aſſiſe; he who bringeth the Aſſiſe ought to have a Certiorari to the Chief 
Juſtice of the King's Bench to certify the Record and the Proceedings to- 
Judgment given in | the King's Bench, and of the Execution there; and the 
Plaintiff may have the Record in Chancery exemplified under the Great Seal, 
if need be, to the Juſtices of Aſſiſe. 

And if a Man recover by Aſſiſe of Novel Diſſeiſin, and the Party will ſue 
an Attaint in the Common Pleas or in the King's Bench, he ought to ſue a 
Certiorari to the Juſtices of Aſſiſe to remove the Record in the King's Bench, 
or into the Chancery, Sc. that he might ſend. the ſame before the Juſtices be- 


fore whom the Attaint is ſued, &c. 


And 
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F And it appeareth by the Regiſter, in the Title [Certiorari] that if falſe '7 4:10 
Judgment be given before the Steward and Marſhal of the King's Houſe, wh 
upon a Plaint there ſued, that the Party may ſue an Attaint by Writ before wW 
the Steward and Marſhal to attaint that Jury, Sc. and that the King may l 

ſend a Certiorari to certify the Record into the Chancery, which ſhall be di- 1 
b 1 


rected to the Steward and Marſhal of the King's Houfe ; but the Record ſhall 
be certified under the Seal of the Steward only, as appeareth by the Words of 
the Writ, Sc. 5 C 
G There is another Writ of Certiorari directed to the Treaſurer and Barons of 
the Exchequer to certify the King of the Debt which 7. oweth unto him, and 
of the Debt which the Anceftor of the ſaid IJ. owed the King, and which are 
clear Debts, and to certify the ſame without Delay under the Exchequer Seal, 
and not into the Chancery, nor into the King's Bench. 3 
H There is another Certiorari directed to the Juſtices of Gaol Delivery to cer- 
tify the Record and Proceedings upon an Indictment of Murder, and Acquit- 
tal thereupon, into the Chancery, Sc. | 
1 There is another Certiorari to the Juſtices of Peace to certify into the Chan- 
cery the Tenor of the Records and Proceſs of Outlawry of feveral Perſons re- 
turned before them. . | | | 
K There is another Writ of Certiorari directed to the Steward and Marſhal of 
the King's Houſe to certify under the Seal of the Steward into the King's 
Bench an Indictment taken before the Steward and Marſhal, which the King 
would have to be determined only before him in the King's Bench. 
T, There is another Writ of Certiorari to the Mayor and Sheriffs of York to 
certify the Tenor of the Record and Proceedings in an Aſſiſe of Freſh Force 
ſued before them in the ſame City without Writ, and to certify the Tenor of 
the Record and Proceedings in the Chancery. | 
M There is another Writ of Certiorari to the Biſhop of Oxford to certify into 
the Chancery how many Perſons were admitted, inſtituted and inducted into 
ſuch a. Church, ſince the Statute of King Edward IV. until this Time, and at | 
whoſe Preſentation, and by what Title,. and in what Manner. — | 
N There is another Writ of Certiorari to the Cuſtos Brevium to certify the King | 
in the Chancery the Tenor of the original and judicial Writs, and the War- 
rants of Attorney which are in his Cuſtody concerning ſuch. an Action or Suit. 
O And another Writ directed to the Treaſurer and Chamberlains of the Ex- 
chequer to certify the King in the Chancery the Record and Proceedings 
of a Writ of Quo Warranto ſued by the King's Anceſtor, King Edward I. 
acainſt the Abbot of Weſtminſter, tor certain Liberties claimed by the ſaid Ab- L 247: 
A And another Writ of Certiorari to the Commiſſioners of Sewers to certify 1 
the King in the Chancery at a certain Day all the Preſentments before them l 
made againſt ſuch a Perſon, Cc. 
B And a Writ of Certiorari directed to the Chief Juſtice of the Common 
Pleas to certify the Tenor of a Record and Proceedings of Utlagary againſt 
ſuch a one in London, remaining in Middleſex before the Juſtices of the Com- 
mon Pleas, and to certify the ſame into the Chancery. 
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And if a Baron, who is a Peer of the Realm, be ſued in the Common Pleas, C 
and Proceſs be awarded againſt him by Capias or Exigent, then he may ſue a 
Certiorari in the Chancery directed to the Juſtices of the Common Pleas or 
King's Bench, teſtifying that he is a Peer of the Realm, commanding them 

to award ſuch Proceſs againſt him as they ought to do againſt a Peer of the 

Realm; and the Writ is ſuch : . 

T be King to his Juſtices of the Bench, greeting: We command you, if G. T. 
Knight, be impleaded before you at the Suit of any Perſon by an Action perſonal, 
you cauſe to be made ſuch Proceſs (and no other, againſt him in the ſaid Action) 
as againſt Lords, great Men, Earls or Barons of our Realm of England, who 
ought to come by Summons to our Parliaments, or any of them, according to the 
Law and Cuſtom of our Realm of England ought to be made, becauſe the ſaid 
G. T. one of the Barons of our ſaid Realm, coming to our Parliaments by our 
Royal Summons, is recorded; And this we command you; and make known to 
others whom it may concern, &c. Witneſs, &c. h ö 
And if a Man recover Damages and Coſts in an Aſſiſe of Novel Diſſeiſin, D 
he may ſue a Certiorari to remove the Record into the Chancery directed to 
the Juſtices of the Aſſiſe, to the Intent that the King may ſend the ſame to 

any of his Courts, that he who recovereth may ſue Execution of the Damages 
recovered; and upon that Record ſent into the King's Bench, he ſhall ſend 
that Record into the Common Pleas by Writ of Mittimus directed to the Ju- 
ſtices there, that they do as they ought for to do according to the Law, to 
make the Damages to be levied. 

There is another Form of Certiorari by theſe Words: 5 

The King to the Sheriff, &c. We willing for certain Cauſes to be certified upon 
the Tenor of the Record and Proceſs of Outlawry againſt W. of B. of the County 
of N. Huſbandman in the ſame County: Or thus; In our Huſting of London 
proclaimed, and certified before the Juſtices of him the ſaid King of the Bench, 
which ſaid Record and Proceſs the ſame King for certain Cauſes mads to be certi- 
Fed before him, as it is ſaid, and whether he the ſaid W. had rendred himſelf to 
the Priſon of the Marſhalſea of him the King before himſelf on the Occaſion aſore- 
ſaid, or not; therefore let the Tenor of the Record and Proceſs of Outlawry afore- 

ſaid, and alſo the Certificate of the Render with this Bill, be ſent diſtinfly and 
openly without Delay to the ſaid King in his Chancery, under the Seals of I. F. his 
Chief Juſtice aſſigned to hold Pleas before the King himſelf. Witneſs the King him- 

ſelf at Weſtminſter the 12th Day of May in the 3oth Year of his Reign. 
Ant. 246. E. And by that it appeareth, although the Record be remaining i» Banco, yet 
the King may ſend to remove it into the Chancery. Jos 

And if a Man be arraigned of Murder, and it is found that he killed the F 
Party ſe defendendo, he ought for to ſue a Certiorari to remove the Record into 
the Chancery, and upon the Removal thereof to have his Pardon; and the 
Form of the Pardon doth appear in the Regiſter, fol. 287, 288. 

And if a Man be attainted in Aſſiſe of Novel Diſſeiſin before the Juſtices G 
of Aſſiſe, of a Diſſeiſin with Force, and be afterwards outlawed for the King's 
Fine; if he will have a Pardon of the Utlagary, he ought for to have a Cer- 
tiorari directed to the Juſtices of Aſſiſe to certify the King in his Chancery 
the Tenor of the Record of the Aſſiſe, and alſo another Writ to the Juſtices 


- to 
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to certify the King in his Chancery, whether the Defendant in the Aſſiſe hath 
yielded himſelf to Priſon, and hath ſatisfied the Party his Damages. And if 
the ſame be ſo certified in the Chancery, then upon that Certificate he ſhall 


have his Pardon of the Outlawry, and the Form of the Charter of Pardon 


appeareth in the Regiſter, 288. 

And if a Man be condemned in the Common Pleas in Debt, and Outlawry 
upon the ſame ; then, before he ſhall have his Pardon, he ought for to yield 

himſelf to the Priſon of the Fleet, and ſatisfy the Party, and the Record of 

his Condemnation and of the Satisfaction ought to be certified by Certiorari 


unto the King in his Chancery; and thereupon he ſhall have his Pardon, and 


that is by the Statute of 5 Ed. 3. cap. 12. 


” 


And it a Man be outlawed ſeverally at the Suit of three ſeveral Perſons in 


ſeveral Actions in which he was condemned, he ought to ſue a Certiorari to 


remove the Tenor of thoſe Records and Proceſs into the Chancery; and alſo 
to have a Certiorar/ to the Juſtices of the Common Pleas, if the Suit be there, 
to certify the King in Chancery, whether he hath yielded himſelf to the Priſon 
of the Fleet, and hath fatisfied the Parties; and when the Chief Juſtice hath 
certified the ſame into the Chancery, then he ſhall have his Pardon for the 
Outlawries, and not before; and the Form of the Pardon appears in the Re- 
giſter, 288. 


EL There is another Certiorari to the Eſcheator to certify the Manner and Cauſe 
of taking of Lands into the King's Hands after the Death of one; and the 


Writ is ſuch: ; | ; 
The King to his Eſcheator, &c. greeting : Becauſe for ſome certain Cauſes we' 
| wwill be certified upon the Manner and Cauſe of taking of the Lands and Tene- 


ments which were I.*s deceaſed, in B. in your Bailiwick, ſeized by you into our 


Hand, as it is ſaid; We command you, that without Delay you render us in our 
Chancery more certain upon the Manner and Cauſe aboveſaid,. under your Seal di- 
ſtinftly and openly, ſending to us this Writ. Witneſs, & c. *k 

But note, that it is enacted by Statute, that if the Eſcheator find any Office 
of any Lands or Tenements for the King, that he ought for to return the Of- 
fice into the Chancery or into the Exchequer, within a Month after the find- 
ing thereof, upon Pain of twenty Pounds payable to the King, and to him 

that will ſue for the ſame; and that Statute was made Anno 8 H. 6. cap. 26. 
A There is another Certiorari directed to the Eſcheator to certify the King in 
Chancery, at his Peril, the Value of the Knights Fees and of the Ad vow ſons 
which J. had, who is dead, who held of the King the Day. of his Death in Ca- 
pile; and the Writ is ſuch.: 


The King to his Eſcheator, &c. We willing for certain Cauſes to be certified 


upon the true Value of the Knights Fees and Advowſons of Churches which were 
I. s deceaſed, who held of us in Chief in your Bailiwick, on the Day when be 
died, and which, by reaſon of the Death of him the ſaid I. are taken into our 
Hand, We command you, that by the Oath of, &c. you diligently cauſe the Fees 
and Advowſons aforeſaid to be extended, viz. how much they are worth in all 
tiſues according to the Value thereof; and ſend that Extent without Delay di- 
Pinftly and openly made, to us under your Seal and the Seals of them by whom the: 
ſame was made, and this Writ. Witneſs, &c. 2 

od} 
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And if a Lunatick or a Madman doth kill a Man, or if a Man doth kill a B 
Man by Misforrune, or if an Infant of eight Years old doth kill a Man; if 
they will ſue a Pardon for the ſame, the Uſe is to ſue a Certiorari to remove 
the Tenor of the Record and Proceſs into the Chancery, and thereupon to 
have a Pardon; and in the Regiſter do appear ſeveral Forms of ſuch Certio- 
rari's to remove ſuch Records, which a Man may ſee there more tully, and 
therefore they are not here mentioned. 


Writ of Forcible Entry upon the Statute of 8 H. 6. 


1 Writ upon the Statute of 8 H. 6. of Forcible Entry lies where a C 
Man is diſſeiſed or put out of his Lands or (a) Tenements with Force, 
whereof he is ſeiſed as of an Eſtate of Freehold in Fee-tail, or in Fee, or for 
Life ; he may ſue forth that Writ of Forcible Entry upon that Statute : Or if 
he be diſſeiſed or put out of his Lands and Tenements peaceably, and after- 
wards the Diſſeiſor, or he who ouſteth him, doth keep and detain the Lands 
and Tenements with Force, then he who is put ovt may ſue that Writ, if he 
will, and in that Writ he ſhall recover his Damages and his Coſts treble for 
2 H. 6. 47. what he is found (5) damnified by the Jury, and what he hath expended in 


that Suit. | 
6 H. 6. 86. If a Man enter into any Lands and Tenements, and diſſeiſeth another with D 
3 -% 4 19. Force, and keepeth the Lands and Tenements and detaineth them with Force 
5, 18: 


pr ie? then he who is ouſted and diſſeiſed may have that Writ, although the Words 
10 Ed. 4. 12, Of the Statute are in the Disjunctive, /ciP, Where a Man is diſſeiſed with 
Force, or where a Man doth diſſeiſe one peaceably, and afterwards doth keep 
the Lands with Force; becauſe the Intent of the Makers of the Statute was 
to puniſh ſuch Force, whether it were upon the Entry and Diſſeiſin, or upon 
the Keeping and Detaining of the Lands, c. 
8 Ed. 4. 19. And note, That none can have or maintain that 4 ction, but he who hath E 
- * 78. A Freehold in the Lands or Tenements at the leaſt ; for Tenant for Years can- 
p Ed. 4 4. not maintain the Action, becauſe the Words of the Writ are, Expulit & diſ- 
37 H. 6. 31. ſerfroit (c); and Tenant for Years cannot be diſſciſed, &c. And the Form of 
cont. the Writ is ſuch: 
The King to the Sheriff, &c. greeting: If A. ſhall make you ſecure, & c. hen F 
put B. Sc. to anſwer as well to us, as to the ſaid A. wherefore, whereas in the 
Statute ſet forth in the Parliament held at Weſtminſter in the eighth Year of the 
Reign of King Henry the Sixth lately King of England, our Progenitor, among js 
ol ber Things it is contained, That if any Perſon be put out or diſſeiſed cf any 
Lands or Tenements in a forcible Manner, or put out peaceably, and after holden 


out with ſtrong Hand, or after ſuch Entry any Feoffment or * Diſcontinuance in any 


a) Expulſed of his Rent. 20 HF. 6. 11. wide (c) Yet Note; The Words in the Statute are 


ibid. 47. in the Disjunctive, wiz. Expulſe ou diſſtiſe. See 

| (5) See accordingly 14 H. 6. 32. 12 Ed. 4.1. Bro. AcCon ſur Stat. 17. And guere if a Leſſor 

and yet the Statute ſpeaks only of Damages, may have this Writ, becauſe he is not expulled. 
Dyer 142. 


wite 


Writ of Forcible Entry upon the Statute. 


wiſe thereof be made, to defraud and take away the Right of the Poſſeſſor, that 
the Party aggrieved in this Behalf ſhall have Aſſiſe of Novel Diſſeiſin or a Writ 


of Treſpaſs againſt ſuch Dilſeiſor; and if the Party aggrieved ſhall recover by 


Aiſe or Action of Treſpaſs, and it ſpall be found by Verdi&, or in other Manner 
by due Form of Law, that the Party Defendant entred with Force into the Lands 
and Tenements, or them after his Entry did hold with Force, that the Plaintiff 
ſhall recover bis treble Damages againſt the Defendant, and mereover thot he make 
Fine and Ranſom to us: The aforeſaid B. hath forcibly put out and diſſeiſed the 
aforeſaid A. of his Freehold in 


ſaid A. and againſt the Form of the Statute aforeſaid, and againſt our Peace: 
And have there the Names of the Pledges and this Writ. Witneſs, &c. 


G And the Proceſs in that Writ is Attachment and Diſtreſs, and Proceſs of 


H 


Utlagary, &c. 


If a Man entereth with Force into Lands and Tenements to which he hath 15H.5.17,18. 
Title and Right of Entry, and put the Tenant of the Freehold out of thoſe 9H: ©: 49. 


Lands or Tenements ; now he who is ſo put out with Force ſhall not main- 
tain an (a) Action of Forcible Entry againſt him who had Title or Right of 


Entry, becauſe that that Entry is not any Diſſeiſin of him; but he may (3) 


indict him for his entering by Force, and by this Indictment he ſhall be re- 


| ſtored to his Poſſeſſion again; and that is by the Statute of 8 H. 6. c. g. 


A 


B 
<0 


(c) And in this Action of Forcible Entry the Plaintiff ſhall recover treble Da- 
mages, as well for the Occupying of the Lands, as for the firſt Entry therein. 
And a Man may have a Forcible Entry of Rent, as well as of Lands. 

And if a Man entereth and diſſeiſeth another with Force, and afterwards the 
Diſſeiſee re-entereth again; yet the Diſſeiſee may bring his Action of Forcible 
Entry, and recover his treble Damages, although he be ſeiſed of the Land 
at the Time of the Action brought; but if a Man continueth three Years in 


peaceable Poſſeſſion without Interruption, then he may hold the Lands with 


Force, and ſhall not be puniſhed for that Force; and by the ſame Statute. 
And in the Writ of Forcible Entry the Defendant may plead Not guilty, 


and it ſhall be a good Plea; but if the Defendant doth plead Matter in Bar, 


yet he ought in the End of his Plea in Bar to traverſe the Entry with Force, 
which is alledged ; as to ſay, Ab/que hoc that he did enter with Force, &c. 
but yet the Demandant or Plaintiff ought to anſwer the ſpecial Matter alledged 


in the Bar, without anſwering to the Traverſe with Force, &c. (d). 


B. and him ſo put out and diſſeiſed, keeps out of 
the ſame, in Contempt of us, and to the great Damage and Grievance of him the 


(a) Yiz. He ſhall not maintain it on the 
Stat. R. 2. Seeg H. 6. 19. but the Party ſhall 
make Fine to the King for his Forcible Entry. 
See 31 H. 6. 39. (17 H. 7. 17.) That if the 
Title be found for the Plaintiff or Defendant, 
they ſhall make Fine, & c. Vide pot. 249. D. 

(5) Note; On an Indictment of Forcible Entry 
found before Juſtices of Peace, and removed hi- 


ther on the Statutes 5 F/iz. and 15 R. 2. The 


Party pleads, as to the Entry with Force, Not 
guilty, and he was forced to anſwer to the Entry 
wherefore he juſtified the Entry. 7 H. 6. 13. 

o 


(c) See accordant Dyer 141. And Note; He 
who is ſo reſtored cannot maintain the Poſſeſſion 
with Force, although he has had a peaceable 


Poſſeſſion for three Years before the Expulſion. 


For the Poſſeſſion is interrupted. See Dyer 187. 
None may grant Reſtitution but thoſe Juſtices 
before whom the Force is found, and the Writ 
ſhall be under the 7z/e of one of them, and then 
no other Juſtices but thoſe of B. R. can grant a 
Super ſedeas. | x 

(4) See where he maintained the Entry with 
Force, by Chacemer t. 9 H. 6. 19. 21 H. 6. 39. 


And 


4 


249. ] 


23 H. 8. f. 5. 
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And if the ſpecial Matter alledged in the Bar be found for the Defendant, V. 
he ſhall be e and the Force ſhall (a) not be inquired of; and if it be 
found with the Plaintiff, and againſt the Detendant, the Defendant ſhall be 
attainted of the Force, and ſhall pay treble Damages and Coſts without In- 
quiry of the Force; and the ſame is the Ufage at this Day. And one Joint- 


' tenant or Tenant in Common may maintain "this Action againſt his Compa- 


nion, if he be put out with Force, &c. 
And if a Man do enter with Force, and doth detain with Force any Lands 
or Tenements, the Party may have his Action upon the Statute of Northamp- 


ton, made Anno 2 Ed. 3. cap. 3. and the Writ ſhall be ſuch: 


The King to the Sheriff, &c. Becauſe we are given to underſtand, that a great 
many Malefactors and Diſturbers of our Peace, in unlawful Aſſemblies gathered to- 


gether, armed and arrayed in a warlike Manner at C. have gone to enter the Cloſe 


and Houſes of certain of our liege Subjects there by Force and armed Power, and 
for this Purpoſe have agreed together to take, and prepare and intend to carry 
away the Goods, Rents and Revenues, and other their Goods whatſoever forth com- 
ing of their Poſſeſſions whatſoever, in Contempt of us, and to the manifeſt Terror 
and Diſturbance of certain of our People there, and againſt the Form of the Sta- 


_ tute at Northampton ſet forth, of not carrying Arms againſt the Peace of Lord 
Edward the Third lately King of England, our Progenitor, and againſt our Peace: 


We willing the ſaid Statute to be inviolably obſerved, and willing the Breakers 
thereof to be chaſtiſed and puniſhed according to the Force and Effect of the ſame 


Statute, command you, that at the Town of C. and elſewhere in your County, 
where it ſhall be neceſſary, you cauſe it publickly to be proclaimed, and on our Part 


firmly to be prohibited, that no one, of whatever State or Condition he ſhall be, 
there go armed againſt our Peace and the Ferm of the ſaid Statute, nor cauſe any 
armed Power, or do any other Thing there or elſewhere, by «which our Peace or 
the ſaid Statute be hurt, or our People may be terrified, diſturbed ar in any Man- 
ner unduly aggrieved, upon Pain of the Loſs of their Arms and Impriſonment of 
their Bodies at our Will, as in the ſaid Statute it is more fully contained; and all 
thoſe whom, after and gain the Proclamation and Prohibition afereſaid, you 
fhall find doing contrary, or by Inquifiticn (by you in due Manner and Form to be 
taken) ſhall be found to have done, together with their Arms and Armour found 
wilh them, cauſe to be arreſted and taken, and the Bodies of ſuch arreſted Perſons 
to be ſafely kept in our Priſon, until you ſhall have other Matter in Command from 
us for their Delivery, and their Arms and Armour aforeſaid to be appraiſed, and 
anſwer to us thereof; but without Delay render us more certain in our Chancery 
diſtinitly and openly under your Seal, of the Names of the ſaid arreſted Perſons 
and of their Arms and Armour, and what and of what Kind they are, and of the 
Price or of the true Value 8 and of your whole doing in this Bebalf, fending 
ta us this Writ. Witneſs, & 


(a) And ſo it is on an Indictment of Forcible Non eff gre contra ſer mam Statuti, 1 H 7. 
Entry, 7 H. 6. 13. Vide contr. where he pleads 19. 15 H. 7 17, 


Writ of Mainpriſe. 


6 1 Writ of Mainpriſe lieth properly where a Man is taken for Suſpicion 
of Felony, or indicted of Felony, for the which Thing by the Law he is 
bailable, and he offereth ſufficient Sureties unto the Sheriff or others who have 
Authority to bail him, and he or they do refuſe for to let him to Bail; then 
he who is kept in Priſon may ſue forth ſuch Writ : 

The King to the Sheriff, &c. It is ſhewed to us on the Behalf of R. taken and 
detained in our Gaol of Glouceſter, for a certain Theft of a certain Horſe, com- 
mitted at S. as it is ſaid, whereof he is indicted before you by a certain Inqueſt 
of your Office, as it is ſaid, that although he hath ſeveral Times offered to you 
ſufficient Mainpernors who will be Mainpriſe for him, according to the Form of 
the Statute ſome time fince ſet forth at Weſtminſter, in which it is contained, 
that Perſons indifted of ſuch Thefts before Sheriffs and Bailiffs by Inqueſt taken of 
their Offices are repleviſable, yet ſo long as they are of good Fame; nevertheleſs 

you have hitherto delayed and yet do delay to receive thoſe Mainpernors from the 
ſaid R. and to deliver him by ſuch Mainpriſe from the Gaol aforeſaid, to the 
great Expence and Grievance of him the ſaid R. and the manifeſt Peril of his 


he the ſaid R. be longer detained in the ſaid Priſon againſt the Form of the 
Statute aforeſaid, We command you, that if he the ſaid R. is of good Fame, 
and was indicted by Inqueſt taken before you of your Office, of the Theft aforeſaid, 


no other Occaſion, and will find you ſufficient Mainpernors (a) who will be Main- 
priſe to have him before our Juſtices aſſigned or to be aſſigned to deliver our ſaid 
Gaol, at their next coming to deliver that Gaol, to ſtand to Right touching the 
ſaid Theft, according to the Law and Cuſtom of our Realm of England, then in 
the mean time cauſe him the ſaid A. to be delivered from the ſaid Priſon, by the 
Mainpriſe aboveſaid, according to the Form of the Statute aforeſaid ; and have 
there the Names of the Mainpernors and this Writ. Witneſs, & c. 
A But note, That it is ouſted by the Statute made Anno 28 Ed. 3. c. 4. that 
the Sheriffs ſhall not take the Indictments by Writs or Commiſſion directed 
B unto them. And ſee the Statute of Meſim. cap. 15. for thoſe who ſhall be 
bailed. | 
C Ard if a Man be indicted of Felony before the Bailiffs of the Hundred, 
and put into the Gaol for the ſame, if he offer ſufficient Sureties to the 
Bailiſfs, and they will not bail him, then he who is impriſoned may have ſuch 
a Writ unto the Sheriff, thus: 
The King do ihe Sheriff, &c. It is ſhewed unto us on the Behalf of I. that 


committed at R. as it is ſaid, before the Bailiff F. of B. of his Hundred of P. by 
Tuqueſt of the Office of the ſaid Bailiff taken, and upon that Occaſion is taken and 


(a) Ne; The Manucaptors are only to pay a Fine to the King. 11 H. 6. 31. : 
418 4 detained 


Life, and againſt the Form of the Statute aforeſaid; and becauſe we will not that 


as before is ſaid, and is detained in the ſaid Priſon for the ſame Theft, and upon 


whereas be is indicted by certain of his Enemies of Stealing a certain Ox of R. Sc. 
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detained in cur Priſon of D. and although he the ſaid I. hath ſeveral Times for 
Lime offered ſufficient Mainpernors wwo will be Mainpriſe for him, according to 
the Form of the Statute ſome time fince fet forth at Weſtminſter, wherein it is 
contained, &c. (as above.) We command you, that if be the ſaid I. be of god 
Fame, and be inditted of the Theft aforeſaid by Inqueſt taken before the ſaine 
Bailiff of his Office, as before is ſaid, and for the ſame Theft, &c. (as above) Sc. 

And there is another Writ for a Man who is taken for Suſpicion of Felony, 
and kept in Priſon; and another Writ for him who is arreſted and kept in Pri- 
fon for Petty Larceny, Sc. But this Clauſe ſhall then be put into the Writ, 
Vis. Si de aliis Latrociniis prius rectati non fuerint: But this Clauſe, dum tamen 
bone fame ſint, ſhall not be put in that Writ, where it is fued for him who 
is taken for Petty Larceny. 

And if a Man who is of good Fame be appelled by an Approver, for which D 
Cauſe he is arreſted and kept in Priſon; then he may fue a Writ to the Sheriff, 


to let him be bailed upon good Sureties. 


And fo if a Man be appelled by an Approver, and be taken and kept i in 
Priſon, and afterwards the Approver dieth ; he may ſue a Writ to the Sheriff 
to ſet him at Liberty upon ſufficient Bail, if he be not a notorious Felon, al- 
though he be not a Man of good Fame. 

And if a Man be indicted as Acceſſary to a Murder, as by his Aſſent and E 
Procurement, or Receipt, Fc. or of aiding or counſelling, Sc. and be taken 
for the ſame, he may fue a Writ to the Sheriff to take Bail of him, until the 


Principals be convict or attainted, if they be of good Fame; but the Statute 


of Weſtm. cap. 15. doth not ſpeak ſo largely as the Writs in the Regiſter do, 
for the Statute doth not ſpeak of Commandment, Abetment or Conſent, &c. 
And if a Man be taken by the King's Commiſſion, and kept in Prifon for F 
Felony or evil Doing, he may by his Friends put in Sureties in the Chancery, 
that he will appear before the Juſtices, Fc. and be of good Behaviour, Ec. 
and that Body for Body; and thereupon he ſhall have a Writ out of the Chan- 
cery upon the Sheriff, or unto the Conſtable of the Caſtle, where he is im- 


pPriſoned, to ſet him at Liberty, if he be impriſoned for that Cauſe, and for 


no other. 

And if a Man be indicted before Juſtices of Peace of Treſpaſs, and im- G 
priſoned for the ſame by Proceſs, he may ſue a Writ out of the Chancery, 
directed to the Sheriff, to take Bail of him to appear before the Juſtices at the 
Seſſions, and to ſet him at Liberty; but the Juſtices of Peace may take Bail 
of him, and ſet him at Liberty, if they ſo pleaſe. 

If a Man be indicted of Treſpaſs before the Juſtices of the Peace, and put I 
in Priſon therefore, he may ſue a Certiorari to remove the Judgment into the 
King's Bench, directed to the Juſtices of Peace, and a Habeas Corpus to the 
Gaoler, that he bring the Party at his Coſts before the King in his Bench ſuch 
a Day, &c. 

And if a Man be indicted of Foreſtalling, and put in Priſon for the ſame, I 
he may ſue a Writ out of the Chancery to the Sheriffs, to take Bail of him to 


appear before the Juſtices, &c. to anſwer the Treſpaſs, and then to ſet him 
at Liberty, 1 


And 


„ 


| 
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K And if a Man ſueth a Writ of Error upon falſe Judgment given againſt Poſt. C. 
him in any City or Borough, where he is condemned, and kept in Priſon; 
he may ſue a Writ out of the Chancery, directed to the Mayor or Bailiffs of 
the City or Borough, to take Surety of him to anſwer what ſhall be due to 
the King and to the Party, if the Judgment be affirmed, commanding them 
for to ſet him at Liberty. | 
I, And ſo it a Man ſueth an Appeal of Maihem againſt another, and after- [ 251. ] 
wards he 1s arreſted at the Suit of the Defendant, or of another in any City 
or Borough, to the Intent that he may not ſue his Appeal; he may have a 
Writ out of the Chancery to the Bailiffs or Mayor, that he take Suretics of 
him to anſwer to the Party there, and that they fet him at Liberty; and all 
thole Writs appear in the Regiſter. | | 
A And it a Man be appelled of Robbery, he may ſue a Writ out of the 
Chancery to the Sheriff, that he take Sureties of him to appear before the 
Juſtices, &c. and that he ſet him at Liberty; and if he have not arreſted him, 
that he do not arreſt him, if the Party offers to find ſuch Sureties to the 
Sheriff, Sc. 5 fe 
B And if a Man be ſued in Debt or Treſpaſs, and be arreſted by Capias or Ant. 248. D. 
Exigent, and kept in Priſon, he may ſue a Writ to the Sheriff out of the 
Chancery, to take Bail of him to appear at a Day, &c. and that he ſet him 
at Liberty, &c. But now by the Statute made Anno 23 H. 6. every Sheriff 23 H. 6. c. 10. 
is bounden to let to Bail every one in his Cuſtody, who is arreſted by Writ, 
Bill or Warrant, in any Action Perſona], or upon Indictment of Treſpaſs, if 
they offer reafonable Sureties to appear at the Day, &c. in ſuch Places where 
the Writ, Bill, Sc. is returnable, &c. but Perſons condemned, or outlawed, 
or excommunicated, or taken for Surety of the Peace, or Perſons who are 
committed to Prifon by the Commandment of any Juſtice, and Perſons wan- 
dering who refuſe to ſerve, who remain in the Cuſtody of the Sheriff, all 
thoſe Perſons are excepted, for the Sheriff ought not to let ſuch Perſons to 33 17.6. 
-" Natl, --- | | 
C If a Man be condemned in Treſpaſs before Juſtices of the Peace, and be an. I. 
arreſted and put into Priſon in the Cuſtody of the Sheriff, he may ſue a Writ 
out of the Chancery to the Sheriff, that he take Bail of him, and ſet him at 
Liberty; and alſo he may have a Writ directed to the Juſtices of the Peace, 
commanding them to take Bail of him, and ſet him at Liberty: Or if the 
Party do find Sureties in the Chancery to appear and ſtand right in Law, then 
he ſhall have a Writ directed to the Juſtices of Peace, or unto the Sheriff, 
to fet him at Liberty. | 3 5 
D If a Man be bounden in a Statute-Merchant payable at a Day certain, 
and at the Day he pay Part of the Money, and hath a Releaſe from the 
Conuſee, of the Reſidue, if the Conuſee ſue Execution, and arreſt the Party 
who hath the Releaſe, then the Recogniſor may ſue in Chancery, Sc. by his 
Friends, and find Sureties, Body for Body, that he ſhall appear ſuch a Day in 
the King's Bench, and pay the (a) Money there, if he cannot otherwiſe be 
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(a) And fo in Account when the Defendant De Die in Diem, and to pay the Sum, if found 
comes in by a Capias ad Computandum, he ſhall againſt him. 11 H. 6. 31. where they were at 
find Sureties to keep his Day, i. e. to appear Iſſue before Auditors, 2 

diſcharged 
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diſcharged; and thereupon he ſhall have a Writ to the Sheriff, reciting the 
whole Matter, and how he hath found Sureties in the Chancery, as is afore- 
faid, commanding him for to ſet him at Liberty; and thereupon the Sheritt 


ought for to ſet him at Liberty; and if he will not ſo do, he ſhall have an 


Alias, and a Pluries, and an Attachment againſt the Sheriff, &c. 

And if a Man be condemned in any Court, and he is taken in Execution, 
and afterwards he is removed by a Habeas Corpus, or a Certiorari in Chancery; 
he ſhall not be bailed, but ſhall be remanded to Priſon, there to remain ac- 
cording to the Law, until he hath fatisfied the Ty Plaintiff, &c. Anno 
2 HF. 5. cap. 2. 

Aga two Juſtices of the Peace, whereof one is of the en may let Men 
ſuſpected of Felony, or other Perſons who are bailable, to Bail, until the next 


General Seſſions or Gaol- delivery: But the Juſtices of Peace are bound there 


to certify at the next General Seſſions, or Gaol.- delivery, that Recognizance 
unto the Juſtices, &c. g Pain of Forfeiture of ten Pounds, and that is by 
the Statute of 3 H. 7. 

And he who 1s eite of Murder within the Year at the King's Suit, 
ſhall not be releaſed out of Priſon until he find Sureties to appear at anv 


Time the Juſtices will require him until the End of the Year, Sc. becauſe 


the Party may ſue his Appeal after againſt him within the Year, Se. 


* 


And what Perſons are bailable, and what not, appeareth by the Statute of H 


Weſtm. I. c. 15. 
And the Juſtices of Gaol- delivery may puniſh thoſe who let Men to Bail, 


who are not bailable, by the Statute de Finibus, cap. 3 
And Anno 4 Ed. 3. cap. 2. The Marſhal of oh, King' $s Houſe cannot lex 


them, Sc. but the Juſtices of the King's Bench may puniſh them, &c. And 
Anno 5 Ed. 3. cap. 8. they cannot let to Bail thoſe who render themſelves at 
the Exigent in Felony, and are committed to the Marſhal, nor by Baily nor 
Baſton; and if they do they ſhall be impriſoned for Half a Year, and fined 
at the King' s Pleaſure. 


Writ of Diem clauſit extremum. 


Tur v Writ of Diem claufit extremum properly lieth where the King's Te- 


. nant who holdeth of him in Capile, as of his Crown, by Knight's Ser- 


| thoſe to Bail who are indicted or appelled of Felony, who are committed to 


vce, or in Socage, dieth ſeiſed, his Heir within Age, or of full Age then 


that Writ ought to iſſue forth, and the fame ought to be at the Suit of the 

Heir, Cc. for upon that, when the Heir cometh of full Age, he ought for to 

ſue Livery of his Lands out of the King's Hands; and the Writ is ſuch : . 
The King to his beloved W. of K. his Hſcheator in the County of Devon, greet- 


[ 252, ] ing: Becauſe W. of S. who held of us in Chief is Dead, as we have received In- 


Formation; We command you, that without Delay, you lake into our Hand all the 
Lands and Tenements of which he the ſaid W. was ſeiſed in his Demeſne as of Fee, 
in your Bailiwick, on the Day when he died, and cauſe them to be ſafely kept until 


. we ſhall command you ſome other Matter thereupon; aud by the Oath of honeſt 
and 


and lawful Men of your Bailiwick, by whom the Truth of the Matter may be 4 Elia. Dyer 


ſhall be only of 
; | ' the Lands in 
oben he died, and how much of others and by what Services, and how much thoſe Socage in Ca- 


Lands and Tenements are worth by the Year in all Iſſues, and on what Day the pite, and not 
faia W. died, and who is his next Heir, and of what Age; and the Taquiſition * 


A And if the King had a Ward, and afterwards one who holdeth of the ſaid Staundf 13. 
Ward his Lands by Knight's Service dieth, his Heir within Age, or of full Plo. Com. 


B 


* 


Mrit of Diem clauſit extremum. 


better known, inquire diligently, how much Lands and Tenements the ſaid W. held 
of us in Chief, as well in Demeſne as in Services in your Bailiwick on the Day 


thereof diſtinctly and openly made, ſend to us without Delay in our Chancery, 
under your Seal, and the Seals of thoſe by whom it ſhall be made, and this Writ. 
Witneſs, &c. 


Age; then a Diem clauſit exwemum after his Death ſhall iſſue in this Form: 
The King to his beloved, &c. Becauſe I. of S. who of the Inheritance of W. of 
O. deceaſed (who held of us in Chief, being within Age and in our Wardſhip) Held 
by Knight Service, is dead, as we have received Information; We command you, 
that, &c. all the Lands and Tenements, &c. and by the Oath, &c. how much 


Lands and Tenements the ſaid I. held of the Inheritance aforeſaid, and who is his 


next Heir, &c. (as above.) 
And if the Heir dieth being in the Cuſtody of the King, then ſhall iſſue 
another Writ of Diem clau/it extremum in this Form: 


The King, &c. Becauſe R. of H. Son and Heir of I. of H. deceaſed, wwho held 


of us in Chief, lately, while he was within Age and in our Wardjhip, died, as we 


have received Information, &c. We command you, that by the Oath, &c. you in- 
quire what Lands and what Tenements by the Death of the ſaid I. and by reaſon 
of the Minority of the Heir of the ſaid I. are come to our Hands, and ſo are in 
our Hand, and how much thereof are held of us in Chief, and how much of others, 


and by what Service, and how much, &c. 


And if the King's Tenant dieth who holdeth by Knight's Service, and his 


Wife be endowed, and the King hath the Wardſhip of the Lands for the 


Nonage of the Heir, and afterwards the Tenant in Dower dieth, the Lands 
being in Ward in the King's Hands; then a Diem clauſit extremum ſhall be 
ſued in this Manner: 5 x 

The King to his beloved N. of B. Mayor of his City of London, and to his 
Eſcheator in the ſame City, greeting: Becauſe E. who was the Wife of I. of B. 
(lately deceaſed) wwho held certain Lands and certain Tenements of us in Dower, of 
the Inheritance of the ſaid I. ſome time her Huſband, is dead, as we have received 
Information; We command you, that, &c. all the Lands and Tenements which 
the ſame F. ſo held in Dower of the Inheritance of the ſaid I. in your Bailiwick, 
&c. by the Oath, &c. yen diligently inquire, what Lands and Tenements the ſame. 
E. ſo held in Dower of the jaid Inheritance in your Bailiwick on the Day when 
ſhe died, and how much thereof are holden of us in Chief, and how much of others, 


and by what Services, &C. 


D Otherwiſe after the Death of Tenant for Life of Lands, of which the King 


hath the Reverſion in Ward: | | 
Becauſe A. who certain Lands and certain Tenements of the Inheritance of E. 
Couſin and Heir of H. deceaſed, who held of the King in Chief, being within Age 
and in the Wardſbip of the King, held for his Life, is dead, &c. We command 
you, &c. or thus, Becauſe A. who held certain Lands and certain Tenements of 
3 10 


f the Lands 


other Lords. 
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fs oy the Lato of England, of the Inheritance of M. his Wife lately Deceaſed; is L. 
aead ; We command you, &c. 

And if Tenant for Life, the Remainder to the King and his Heirs, dieth, F 
the King ſhall have a Diem clauſit extremum in this Manner : 

Becauſe A. who was the Wife, &c. held certain Lands and certain Tenements 
for ber Life, and which, after the Death of ber the ſaid A. ought to remain to 
s and our Heirs, is deed; Mie command you, &c. what fhe ſo held, &c. and 
robich after her Death, &c. crght to remain, &c. or thus, After the Death of the 
laid B. enght to come to our Hands by reaſon of the Minority of the ſaid Heir, 8c. 

And there are divers other Forms of Writs in the Regiſter after the Peith 
of Tenant tor Lite, or Tenant in Dower. 

And it the King hath the Temporalties of the Biſhop in his Hands, and G 

| afterwarCs one who holdeth by Knight's Service of thoſe Temporaltics dieth, 
his Heir in Ward to the King, then the Diem clauſit extremum ſhall be in ſuch 
Form: 

The King, & c. Becauſe B. cobo held of the Archbiſhoprick of Canterbury (Se- 
ing void and in our Hand) by Knight's Service, 1s dead, &c. We command you, 
&c. of which the ſaid A. was ſeiſed in his Demeſne as of Fee, and held of the 
faid Archbiſhoprick, without Delay, &c. 

And if the King hath an Ideor in his Cuſtody, and afterwards the Ideot 11 

dieth, the Writ of Diem clauſit, Sc. ſhall be thus: 

Tbe King, &c. Becauſe B. of C. lately a Fool and an Ideot, whoſe Lands and 
Tenements by reaſon of the ſaid Ideccy are in our Hand, is dead, as we have re- 
ceived Information; We command you, that by the Oath of, &c. you diligently in- 
guire what Lands and what Tenements by reaſon of the Ideocy of the ſaid B. were 
taken into our Hand, and are yet in our Hand, and of whom or of what Perſons 

i 253. ] they are holden, and by what Service, and how much thoſe Lands are worth, &c. 
and who is next Heir, &c. and the Inquiſition, &c. 

And if a Writ of Diem clauſit extremum be ſent to the Eſcheator, and the A 
Eſcheator be removed from his Office, or dieth before he make the Inquiry, 
os. mom ſhall iſſue forth another Writ of Diem clauſit extremum, which ſhall 

be ſuch: 
The King, &c. Whereas we being lately given to underſtand that 1. of B. who 
held of us in Chief, is dead, &c. we commanded our beloved W. of O. lately our 
EEſcbeator in the County afareſaid, that, &c. all the Lands and J. enements, &c. (as 
before, changing what ought to be changed) and the ſaid W. is now removed 
From the ſaid Office, by which the Execution of our ſaid Writ cannot be done, wwe 
| willing to be certified upon the Premiſſes, command you, that by the Oath, &c. 


you diligently make Inquiſition upon the Premiſſes, and the ſame diſtin#tly, &c. 
Witneſs, &c. 


And another Form of Writ in this Manner: | 
The King to his beloved, &c. Whereas we being lately given to underſtand that 
I. 4 B. who held of us in Chief is dead, commanded our beloved and faithſul 
H. of B. lately our Eſcheator in the ſame County, that all the Lands, &c. he 
ſhould take into our Hand without Delay, & c. until we ſhould thereupon command 
ſome other Matter, and by the Oath, &c. ſhould inquire what Land, (as in the 
firſt Writ) and the ſaid H. before the ſaid Writ was executed, was removed from 
the ſaid Office : We willing to be certified more 2 upon the Premiſſes, command 


you, 


* 


Writ of Diem clauſit extremum. 


Yon, that you make diligent Inquiſition upon the ſaid Articles and every of them, 


and the ſame diſtinly and openly made, &c. (as above.) | 

But if the firſt Eſcheator do make Inquiry by Force of the Writ, and after- 
wards dieth before the Inquiſition be returned into the Chancery, Sc. then a 
Certiorari ſhall be awarded againſt his Executors, to certify the ſame Inquiſi- 
tion; becauſe it is a good Matter of Record (a) when it is found, and the Ju- 


rors have put their Seal unto the ſame. 


If the King's Tenant, who holdeth of him by Knight's Service, dieth, his 
Heir within Age, and no Writ is awarded within one Year after his Death, 
then, after the Year is paſt, a Writ called a Mandamus ſhall iſſue forth; and 
that Writ doth not vary in Words from the Writ of Diem clauſit extremum ; 
and the Writ is ſuch : : 1 

The King to his beloved W. of E. his Eſcheator in the County of B. greeting : 
e command you, that by the Oath of honeſt and lawful Men of your Baili- 
wick, by whom, &c. you diligently inquire what Lands and what Tenements I. of 
B. held of us in Chief, as well in Demeſne, as in Service, in your Bailiwick on the 
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Day when he died, and how much of others, and by what Service, and how much 


thoſe Lands and Tenements are worth by the Year in all Tues, and what Time the 
aid I. died, and who is his next Heir, and of what Age, and who, or what Per- 


ſons occupied thoſe Lands and Tenements, from the Time of the Death of the ſaid 


i. and perceived the Rents and Profits thereof; and by what Title, and bow and in 
what Manner, &c. and the Inquiſition, &c. ET 


And note, That if 2 Man ſue a Writ of Diem clauſit extremum, it ought to Stamf. 52. 


F 


Mandamus, and not a Diem claufit extremum. And if a Man ſue forth a Writ 


of Diem clauſit extremum, and he loſeth the Writ, or the ſame is taken from 


him with Force againſt his Will, he ſhall not have a new Diem clauſit, Ec. But 
if he hath a Diem claufit, Ec. and the Heir be found within Age, and that 
the King hath Title to him, becauſe that his Anceſtor held of the King at the 


Time of his Death by Knight's Service, and afterwards the Heir dieth being 


in Ward to the King, and no Writ of Diem clauſit extremum within the Year 


be ſued within the Year, and after the Year (5) he ſhall have that Writ of ant og 


5 Ed. 4. 13. 


after his Death; yet there a Mandamus ſhall not be awarded after the Year of 


the Death of the Ward, but a new Writ of Diem clauſit extremum, becauſe the 
Heir died in Ward to the King; and that is by the Rule of the Regiſter. 


Or if the King's Tenant who holdeth of the King by Knight's Service in Stamf. 52. 


chief dieth, the Heir may have a ſpecial Commiſſion directed to certain Per- 


ons, to inquire what Lands, Sc. his Father held the Day of his Death, &c. 


and that ſpecial Commiſſion ſhall be as good for the Heir as a Writ of Diem 


claufit extremum after the Death of his Anceſtor. And upon ſuch Commiſſion 


and Inquiſition taken thereupon, and found and returned in the Chancery, 
the Heir at full Age ſhall have his Livery as well as upon a Writ of Diem 


clauſit extremum ſued forth, &c. But upon a general Commiſſion to inquire of 


w * 


(a) But before the Indenting and the Ingroſ- well, & e Dyer 170. See the Stat, 44. EA. 3. 
fing, and Setting of their Seals (although the c. 112. oc 
Inquiſition be taken and written on Paper) it is (5) Contra if the Writ abates for falſe Latin, 
ao Verdict; and therefore a Super/edeas then held Wc. 2 H. 6. „ | 

4 $0 all 


| 

570 Nrit of Diem clauſit extremum. 
all Wards, &c. the Law is otherwiſe; for the Heir upon ſuch a Commiſion 
and Inquiſition returned ſhall not have Lavery. 

When the Heir, who is in Ward to the King by Reaſon of Lands holden 
in Capite, cometh to his full Age, then he ſhall have a Writ directed to the 
Eſcheator, to prove his Age, before he ſhall have Livery of his ane ; and 
the Writ is ſuch : 

The Ring to his beloved I. of B. his Eſcheator in the County of B. greeting : 
Becauſe A. of B. who married M. the Siſter and one of the Heirs of R. deceaſed, 

cho held in Chief of Lord Edward lately King of England our Grandfather, ſays, 
phat the ſaid M. is of full Age, and prays of us the Lands and Tenements which 
ore of the Inheritance of her the {aid M. (and one Part whereof are in our Hand, 
aud another Part in the Cuſtody of I. of H. under the Commiſſion of cur ſaid 
Grandfather, until the lawful Age of the faid Heir) to be rendered to him; where- 
L 254. ] fore we willing that the ſaid M. who was born at G. in the County of N. and was 
baptized in the Church of the ſame Tewn, as it is ſaid, ſhall prove her Age befcre 
vou, command you, that at a certain Day and Place cohich you ſhall appoint for this 
Purpoſe, you take that Proof by the Oath as well of Knights as of honeſt and 
lawful Men of your Bailwick, by whom that Proof may be taken, and the Truth 
of the Age of her the ſaid M. better known and inquired of, and give Notice to 
the ſaid I. that he may be then there to ſhew, if he has, or knows any thing, to 
ſay for himſelf, why to the ſaid A. and the ſaid M. as to her who is of full Age 
(if ſhe be of full Age) we ought not to render the Lands and Tenements aforeſaid, 

and witheut Delay 1 that Proof ſo taken, to us under your Seal, and the Seals 

of thoſe by whom it ſhall be taken, and this Writ. Witneſs, &c. 

And by that Writ it appeareth, that the Writ de A#tate probanda ſhall be 
directed unto the Eſcheator of the County where the Heir was born, and not 
where the Lands of the Heir lie; but yet it ſeemeth reaſonable that he may 

ſue it where the Lands lie; for it may be that he was born where the King's 
Writ doth not run, or in Ireland, or beyond the Sea, as in Calais, Se. 

There is another Form of Writ thus: 

The King, &c. Becauſe M. of P. Son and Heir of F. Keceaſed, who held of us 
n Chief, ſays that be is of full Age, and prays of us the Lands and Tenements 
which are of his Inheritance, and in our Cuſtody, until the lawſul Axe of the 

| ſaid Heir, to be rendered to him, wherefore we will, &c. (as beſts: until) 
may be better known and inquired into, &c. and, &c. fend that Prof, &c. (as 
before). 

There is another Form when the King: committeth the Ward Aae his 
Nonage, then when he will ſue an tate provanda, he ought to make mention 
of the ſame Commitment. 

And if a Man be in Ward unto the King by Reafor' of the Tenn of A 
a Biſhoprick in the King's Hands, when rhe Heir cometh of full Age he 
ought 2 to ſue forth an Ætate probanda; and the Writ ſhall mention the 
whole Matter; and yet he doth not hold of the King in Capite. 

And when the Heir hath proved the Age, and the Writ is returned, then 
he ought to do his Homage to the King, or agree with the King for ihe Ref 
piting of the Homage, and he ſhall have ſuch Writ: 


2 


The 


F 


Writ of Diem clauſit extremum. 


B The King to the ſame Eſcheator : Know you, that wwe have taken Homage of J. 
of HI. Son and Heir of B. of Ei. deceaſed, of all the Lands and Tenements which 
the ſaid B. his Father held of us in Chief on the Day when he died, and have 
rendered to him thoſe Lands and Tenements , and therefore we command you, that 
having reczived Security of the ſaid I. for his reaſonable Relief to be paid to us at 
our Exchequer, you cauſe him the ſaid I. to have full Seifin of all the Lands and 
Tenements aforeſaid, and whereof the ſaid B. his Father cas ſeiſed in his Demeſne 
as of Fee in your Bailiwick on the Day when he died, and which by reaſen of the 


Death of the ſame B. are taken into our Hand; ſaving the Right of every one, 


and ſaving to Maude who was the Wife of B. ber reaſonable Dower, falling to 
her of the ſaid Lands and Tenements, according to the Law and Cuſtom ef our 
Realm of England, and by us to be aſſigned. Witnejs, &c. 

And the Writ aforeſaid licth, where the Heir was of full Age at the Time 
of the Death of his Anceſtor, and ſueth his Livery; but if the Heir were in 
Ward, and hath proved his Age, then he ſhall have a Writ thus: 5 


The King, &c. Becauſe N. of E. Son and Heir of B. of C. deceaſed, who 


held in Chief of Lord Edward lately King of England our Grandfather, hath ſuf- 
ficiently proved his Age before you, as it is found by the Proof taken by our Com- 
mand and returned into our Chancery; we have taken Homage of the ſaid N. of 
all the Lands and Tenements which the ſaid B. his Father held of our ſaid Grand- 


| father in Chief on the Day when he died, and have rendred him thoſe Lands and 


Tenements; and therefore we command you, that you cauſe him the ſaid N. to have 
full Seiſin of all the ſaid Lands and Tenements, and of which the ſaid B. his Father 
was ſeiſed in his Demeſne as of Fee in your Bailiwick on the Day when he died, 
and which, after the Death of the ſaid B. were taken into the Hand of our ſaid 
Grandfather, and ſo taken are in our Hand, ſaving the Right of every one, &c. 
Witneſs, &C. | 


D (a) And if the Huſband ſeiſed in Fee in Right of his Wife be outlawed 


of Felony, for which the Lands came into the King's Hands, and afterwards 


the Huſband who is outlawed dieth; a Writ of Diem clauſit extremum ſhall be 


awarded, which ſhall be ſuch: 
Becauſe A. is dead, whoſe Lands and Tenements which he held, of the Right 
and Inheritance of N. lately his Wife, yet living, came to the Hands of Lord 


Edward lately King of England, the Fourth after the Conqueſt, by reaſon of 4 


certain Outlawry proclaimed againſt him for à certain Felony, whereof he was 
indifted, as it is ſaid, and were in the Hand of Lord Henry our Father, and 
ſo are in our Hand, &c. We command you, that by the Oath, &c. you inquire 
what Lands and what Tenements by reaſon of the ſaid Felony came to the Hand 
of the ſaid late King, and yet are in our Hand, and of whom or of what Perſuns 


(a) So one has no Entry, although the Eſtate And fee accordant Lib. Parz. 287. Petitio T. Ned- 


of the King was determined, becauſe the Poſſeſ- 
ſion of the King continues. Bro. Travers 48. 4 
A 4. 19 H. 6. 20. 22 Ed. 4. 3. and Paget's 
Caſe, 34 Elix. 

The Leſſee for Life is attainted, the King 
ſeizes, the Leſſee dies, he in Reverſion was put 
to his Monſir' de Droit, adjudged in Scaccario: 


man. See 8 Co. 170. Hale's Cafe. Tenant in 


Tail attainted of Treay, and all his Right 
given to the King, faving the Right of Entry of 
Strangers; the King's Eſtate determines after the 
Death of Tenant in Tail without Iſſue, without 
any Entry of the Donor, c. Dyer 101, See 
23 H. 6. Entry congeable 53. | 
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Nrit of Diem clauſit extremum. 


all Wards, Sc. the Law is otherwiſe ; for the Heir upon ſuch a Commiſſion 
and Inquiſition returned ſhall not have Livery. 

When the Heir, who is in Ward to the King by Reaſon of Lands holden 
in Capite, cometh to his full Age, then he ſhall have a Writ directed to the 
Eſcheator, to prove his Age, before he ſhall have Livery of his Lands; and 
the Writ is ſuch: 

The King to his beloved I. of B. his Eſcheator in the Couniy of B. greeting : 


Becauſe A. of B. who married M. the Siſter and one of the Heirs of R. deceaſed, 


L 254+ ] 


ho held in Chief of Lord Edward 7ately King of England our Granafather, ſays, 
that the ſaid M. is of full Age, and prays of us the Lands and Tenements which 
ore of the Inheritance of her the ſaid M. (and one Part whereof are in our Hand, 
and another Part in the Cuſtody of 1. of H. under the Commiſſion of eur ſaid 
Grandfather, until the lawful Age of the faid Heir) to be rendered to him; where- 
fore we willing that the ſaid M. who was born at G. in the County of N. and was 
beptized in the Church of the ſame Town, as it is ſaid, ſhall prove her Age beſcre 
vou, command you, that at a certain Day and Place which you ſball appoint for this 
Purpoſe, you take that Proof by the Oath as well of Knights as of honeſt and 
lawful Men of your Bailiwick, by whom that Proof may be taken, and the Truth 
of the Age of her the ſaid M. better known and inquired of, and give Notice to 
the foid I. that he may be then there to ſhew, if be has, or knows any thing, to 


ſay for himſelf, why to the ſaid A. and the ſaid M. as to her who is of full Age 


(if ſhe be of full Age) we ought not to render the Lands and Tenements aforeſaid, 
and witheut Delay ſend that Proof ſo taken, to us under your Seal, and the Seals 


of thoſe by whom it Hall be taken, and this Writ. Witneſs, &c. 


And by that Writ it appeareth, that the Writ de tate probanda ſhall be 
directed unto the Eſcheator of the County where the Heir was born, and not 
where the Lands of the Heir lie; but yet it ſeemeth reaſonable that he may 
ſue it where the Lands he; for it may be that he was born where the King's 
Writ doth not run, or in Ireland, or beyond the Sea, as in Calais, Sc. 

There is another Form of Writ thus: 

Je King, &c. Becauſe M. of P. Sen and Heir of F. Arca, who held of ns 
in Chief, ſays that be is of full Age, and prays of us the Lands and Tenements 
which are of his Inheritance, and in our Cuſtody, until the lawful Ape of the 


i faid Heir, to be rendered to him, wherefore we will, &c. (as before, until) 
may be better known and inquired into, &c. and, &c. en that Proof, &c. (as 
before). 


There is anbthir Fam when the King chenhmittert the Ward durkg his - 


Nonage, then when he Vill ſue an tate probanda, he olight to make mention 


of 15 ſame Commitment. 


And if a Man be in Ward unto the King by Reaſon of the Temporaltics of A 


a bein 75 in the King's Hands, when the Heir cometh of full Age he 
ought for to ſue forth an tate probanda; and the Writ ſhall mention the 


whole Matter; and yet he doth not hold of the King in Capite. 


And when the Heir- hath proved the Age, and the Writ is returned, then 
he ought to do his Homage to the King, 'or agree with the King for the Ref- 
piting of the Ts and he ſhall have fuch Writ: 


The 


Writ of Diem lie extremum. 


B The King to the ſame Eſcheator : Know yon, that we have taken Homage of 4 
of H. Sou and Heir of B. of Ei. deceaſed, of all the Lands and Tenements which 
the ſaid B. his Father held of us in Chief on the Day when he died, and have 
rendered to him thoſe Lands and Tenements ; and therefore we command you, that 
having received Security of the ſaid I. for his reaſonable Relief to be paid to us at 
our Exchequer, you cauſe him the ſaid I. to have full Seifin of all the Bands and 

 Tenements aforeſaid, and whereof the ſaid B. his Father was ſeiſed in his Demeſne 
as of Fee in your Bailiwick on the Day when he died, and which by reaſon of the 
Death of the ſame B. are taken into our Hand; ſaving the Right of every one, 
and ſaving to Maude who was the Wife of B. ber reaſonable Dower, falling to 
her of the ſaid Lands and Tenements, according to the Law and Cuſtom of our 
 Kealm of England, and by us to be afſigned. Witnejs, &c. 

C And the Writ aforeſaid lieth, where the Heir was of full Age at the Time 
of the Death of his Anceſtor, and ſueth his Livery; but if the Heir were in\ 
Ward, and hath proved his Age, then he ſhall have a Writ thus: 

The King, &c. Becauſe N. of E. Son and Heir of B. of C. deceaſed, who 
held in Chief of Lord Edward lately King of England cur Gr andfather, hath fuf- 
ficiently proved his Age before you, as it is found by the Prodf taken by our Com- 

mand and returned into our Chancery; we have taken Homage of the ſaid N. of 

all the Lands and Tenements which the ſaid B. his Father beld of our ſaid Grand- 
father in Chief on the Day when he died, and have rendred him thoſe Lands and 


Tenements; and therefore we command you, that you cauſe him the ſaid N. to have 


full Seiſin of all the ſaid Lands and Tenements, and of which the ſaid B. his Father 


was ſeiſed in his Demeſne as of Fee in your Bailiwick on the Day when he died, 


and which, after the Death of the ſaid B. were taken into the Hand of our ſaid 


Grandfather, and ſo taken are in our Hand, ſaving the Right of every one, SC. 


5 &c. 
(a) And if the Huſband ſeiſed in Fee in Right of his Wife be outlawed 


5 Felony, for which the Lands came into the King's Hands, and afterwards 
the Huſband who is outlawed dieth; a Writ of Diem claufi t extremum ſhall be 
awarded, which ſhall be ſuch: 

Becauſe A. is dead, whoſe Lands and Tenements wk he held, of the Right 
and Inheritance of N. lately his Wife, yet living, came to the Hands of Lord 
Edward lately King of England, the Fourth after the Conqueſt, by reaſon of a 
certain Outlawry proclaimed againſt him for 4 certain Felony, whereof he was 
indified, as it is ſaid, and were in the Hand of Lord Henry our Father, and 
ſo are in our Hand, &c. We command you, that by the Oath, &c. you inquire 
what Lands and what Tenements by reaſon of the ſaid Felony came to the Hand 

of the ſaid late King, and yet are in our Hand, and of hon or of what Perſons 


(a) So one has no Entry, although the Eſtate And ſee accordant Lib. Par!. 287. Petitio T. Red- 

of the King was determined, becauſe the Poſſeſ- man. See 8 Cv. 170. Hale's Caſe. 'Tenant in 
ſion of the King 9 Bro. Travers 48. 4 Tail attainted of Treas, and all his Right 
, 4. 19H. 6. 20. 22 Ed. 4. 3. and Paget's given to the King, ſaving. the Right of Entry of 


Caſe, 34 Elix. 

The Leſſee for Life is attainted, the King 
ſeizes, the Leſſee dies, he in Reverſion was put 
to his Monftr” de Droit, adjudged in Scaccario: 


Strangers 5 the King's Eſtate determines after the 
Death of 'Tenant in Tail without Iſſue, without 
any Entry of the Donor, c. Dyer 101. See 
23 H. 6. Entry congeable 53. 
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1255. 


Quz plura. Melius inquirendo. 


they are holden, and by what Service, and how and in what Manner, and how 


much thofe Ladds and Tenements are worth by the Year in all Iſſues, according to 


the true Value thereof, and who er what Perſons, hath or have occupied thoſe 
Lands and Tenements from the Time of the Perpetration of the ſaid Felony, and 


hath or have received the Tſſtes and Profits thereof, by what Title, and how and 


in what Manner? And ihe Inquiſition, &c. 


Quæ plura. 


— 2 Prærog. 1 Form of the Writ of Que plura is ſuch: 


Stamf.Prerog. 
3 


4 Ed. 4. 22, 
23. 
Bro. Office 38. 


The King to his Eſcheator, & c. greeting: Becauſe we are given to under- 
ſtand that A. Deceaſed, who neld of us in Chief, upon the Day when he died held 


more Lands and Tenements in the County aforeſaid, than are ſpecified in the Inqui- 
tion thereof taken by our Command after the Death of the ſaid A. and returned 


into our Chancery; We command you, that by the Oath of honeſt, &c. you inquire 
what more Lands and Tenements the ſaid x. held in the ſaid County on the Day 


when he died, and of whom, or of what Perſons thoſe more Lands and Tenements 
are holden, and by what Service, and how much they are worth by the Year in all 


Iſſues, and the Inquiſition, &c. 

The Writ of Melius inquirendo lieth, where the firſt Office is found by Virtue 
of a Writ of Diem clauſit extremum, the which Office wanteth Certainty in di- 
vers Points, as in the Tenure of divers Lands, or in the Value of any of them, 
Sc. then ſhall iſſue forth ſuch Writ of Melius ingquirendo : But if the firſt Ot- 


fice be found by the Eſcheator virtute officii ſui, and not by Virtue of any 


Writ or Commiſſion, and the Office wanteth Certainty in divers Things, as 
before; then a Melius inquirendo ſhall not iſſue forth, but tHe Office and Inqui- 
fition returned ſhall be as void, becauſe it 1s not found by Virtue of any Com- 


miſſion or Writ, but only ex officio of the Eſcheator, without any Command to 


him to do the ſame; and therefore the tame ſhall be taken as void, if it want 


er in any Point. 


Melius inquirendo. 


* Form of the Writ of Melius inquirendo is ſuch : 

The King to the Eſebeator, & c. greeting : Whereas by a certain Inquiſition 
taken before our Eſcheatur in the County aforeſaid, by our Command, and returned 
into our Chancet it is feund, that N. deceaſed, held divers Lands and Tenements 


with the Appurtenances in the ſaid County; and who is the next Heir of the ſame 


N. on the Part of his Father the Furors of that Inqueſt do not know, neverthekfs 
on the Part of R. Mother of the ſaid N. W. the Son of B. is his next Heir, and 


of the Age 7 twenty-one Yeats or more; and becauſe in the ſaid Inquiſition 


00 it 
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(a) it is not ſpecified, who is the next Heir of the ſaid N. We command you, that 
by the Oath, &c. you inquire who is the next Heir of the ſaid N. how and in 
what Manner, and the Inquiſition, &c. 

D There is another Form of Writ of Melius mnquirendo, becauſe he doth not * 8.3. 
ſpecify in the Inquiſition what Eſtate the Tenant had in the Lands; or becauſe Per 269. 
he doth not ſhew in the Office (5) of whom, or of who the Lands were . — 
holden; or becauſe he doth not mention in the Writ the true Value, and the e“ 
King is informed that the Lands are of greater Value than is certified by the 
Office. And note, That a Melius inquirendo ſhall be awarded upon a Surmiſe 
made in Court, that the Lands are of a greater yearly Value than is declared 
by the Office; and upon like Reaſon upon a Surmiſe made, that they are 
holden by other Services, or that the Tenant was ſeiſed of other Lands or 


— other Eſtate than is mentioned in the — (c) a Melius inquirendo ſhall be 
awarded. 


aN r CI ons PIER: > 
— — 2 3 « "AY 0 go 
—— 2 — — ——— —— — — 
— _ — * * 6 — — . - 
— * n a 4 1 ** ** {= 
5 n n 
: 


Writ of Livery. 


FR rlwrce - Fo RD , RT ER i. TORR SS 


E THERE is another Form of Writ of Livery, where the King's Tenant 
in Capite dieth, his Heir within Age, and the King ſeiſeth the Ward, 
and afterwards that Heir dieth within Age, and in Ward. to the King, for 
which the Lands come unto his Heir who is within Age, and in Ward to the 
King; now when that Heir cometh of full Age, he ſhall have a Writ of Li- 
very in this Form: 

The King to his beloved, &c. his Eſcheator in the County of I. greeting: Be- 
cauſe I. Brother and Heir of S. Son and Heir of I. S. deceaſed, who held of us 
as of the Honour of H. being in our Hand, by the Service of rendring to the Guard 
of the Caſtle of Dover ten Shillings by the Year, hath ſufficiently proved bis Age 
before Roger of W. lately our Eſcheator in the County aforeſaid, as it is found 
by that Proof taken by our Cammand, and returned into our Chancery; We have 
taken Homage and Fealty of him the ſaid I. the Brother of S. of all the Lands 
and Tenements which the ſaia I. S. the Father Held of us as of the Honour afore- 
ſaid on the Day when he died, and which after the Death of the ſaid I. S. the 
Father, and by reaſon of the Minority of him the ſaid S. (which ſaid S. while he 
was within Age and in our Cuſtody died) duly came 10 our Hands, and wwe have 
rendred to him the ſaid I. the Brother. of S. all thoſe Lands and Tenements with 
the Appurtenances; And therefore we command you, that you cauſe him the ſaid J. 

the Brother cf S. to hate ful! Seifin of all the ſaid Lands and Tenements with 
the Appnrtenances, and of which the ſaid I. S. the Father was ſeiſed in his De- 
meſne as of Fee in your Bailiwick on the Day when be 755 and which * the 


(a) So if it be fond by the Diem eaſt ng: (e) See Cap. 168. The King ſhall not have a 
tremum, that F. S. died ſeiſed, and that the Lands new Melius inguirendo after a former (returned, 
deſcended to 7. as Son and Heir, and does not Se.) And Note, this Writ ſhall not iſſue where 
ſhew of what Eſtate he died ſeiſed. 3 H. 6. 5. the firſt Writ was ſufficient, tho' net (executed). 

(5) In ſuch Caſe before the Statute 2 Ed. 6. 7 Eliz. Q 25. 

c. 8. it ſhould be taken to be held of the King 
in Chief, Dyer 144. See 2 H. 7. 18. 


Death 


. 
Writ of Livery. 


Death of the ſaid I. S. the Father, and by reaſon of the Minority of him the ſaid S. 
came to our Hants, and ſo. are yet in our Hands by reaſon of the Minority of the 
ſaid I. the Brother of S. ſaving the Right of every one. | 

And when an Heir ſhall have Livery at his full Age, and holdeth one 


574 


F 

Manor in Capite of the King by Knight's Service, and holdeth other Lands in 
* ſeveral Counties of others, then a Writ ſhall iſſue to the Eſcheator of the 
[ 256, ] County where he holdeth in Capite; and the Form ſhall be ſuch: Know you 
that we have taken Homage, &c. And the Writs to other Eſcheators being 

thus: Whereas we bade taken Homage, & c. e . 

21 Ed. 3. 41. And it appeareth by the Writ before, that to hold Land (2) to render a A 
ac, Of the certain Rent for the guarding of the Caſtle of Dover ſhall be a Tenure in 
ger of Capite, and by Knight's Service; and it may be that in ancient Time he 
Fang 2 4 ſhould guard the Caſtle, and that now the King hath taken the Rent for the 
29 H. 8. 24. fame, and yet the Taking of the Rent doth not alter the Nature of the Te— 


nure. tre. | 
If two Men by Licence purchaſe Lands holden of the King in Capite, and 
afterwards one of them dieth, the other ſhall have the Lands (S) cum exitibus 
out of the King's Hands, upon the Matter found by Inqueſt; but by the Re- 
giſter he ought to ſhew the Licence in the Chancery. 39 Ed. 3. 21. 
+Eliz. Dyer And if the King's Tenant who holdeth in Socage dieth, his Heir of the Age 
213. rule ac. of fonrteen Years and more, and the King ſeizeth the Lands, he ought for to 
Flow. Com. Tye Livery of them. But it ſeemeth the King ought not for ſeize the other 


20% + Lands which he holdeth of other Lords by other Services, Cc. and if he do, 
the other Lords ſhall have a Writ of Amoveas manum, Which is called an Oufter 


Dyer 362. 
GA. le main, una cum exitibus, Ec. ſo as they ſhall have (c) the Iſſues and Profits 
thereof which were taken by the King; and the Form of the Writ is ſuch: 
The King to his beloved A. his Ejcheator, &c. Becauſe we have received Infor- 
mation by the Inquiſition which wwe cauſed to be made by you, that I. of T. 
aeceaſed, held in his Demeſne as of Fee, on the Day when he died, one Meſſuage, 
and one Oxgang of Land with the Appurtenances in K. of us in Chief, as of the 
Honour of the Abbey of M. being in our Hand, by Feally and by the Service of 
three Shillings and nine Pence to be rendred to us yearly, and that he did not bold 
any other Lands and Tenements of us in Chief as of the Crown, in your Baili- 
*orck, on the Day when he died; by which the Cuſtody of the Lands and Tene- 
ments which were the ſaid I. 5 on the ſaid Day, to us, at preſent ought to belong, 
and that on the ſaid Day he held divers other Lands and Tenements, of divers 
Lords, by divers Services; and that N. the Son of the ſaid I. is his next Heir, 


(a) See a Tenure of the Honour of Bologn, 
no Tenure in Chief, and therefore-the Land was 
delivered to the Lords. Rot. Clauſ. 2 Ed. 1. M. 


therefore he ſhall not have an Ouſter le main, 
cum exitibus, kacepe de gratia. 
(c) Sed nota; Nomine exituum are not ſuch 


6. and ſo of the Honour of Pewerel/. Rot. Clau/. 
4 Ed. 1. M. 16. and Rot. Clau/. 3 Ed. 1. M. 
11. See Stamf. Prerog. 12. 29. b. Ant. 175. 
Bro. Livery 58. 44 Af. 35. 18 Ed. 3. 22. 

() Vet ſee 18 Ed. 3.21. If the King's Tenant 
aliens with Licence to A. for Life, Remainder to 
B. in Fee, and A. dies: Now the King has 
Cauſe to ſeize till B, has done his Services, and 


+ .0 


Profits for which the Eſcheator has accounted and 
paid into the Exchequer; nor Wards happening 
and ſeiſed, per Wilby; nor Ametciaments levied ; 
nor an Avoidance of a Church. 18 Ed. 3. 22. 
24 Ed. 3. 29. 39 Ed. 3. 21. and yet ſuch Iſſues 
for which the Eſcheator has only accounted, but 
not paid, are reſtored. 24 Ed. 3. bo. 

See Stamf. Præreg. 13. b. Mag. Char. Gard 
3. 38 H. 6. 8. Livery 60. 12 H. 8. Gard 77. 


and 


Writ of Livery. 
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and of the Age of ſixteen Years and upwards; We have received the Fealty of him 


the ſaid N. for the Meſſuage and Lands aforeſaid, and have rendred the ſame unto 
him; Therefore we command you, that having received Security of the ſaid N. for 
his reaſonable Relief to be paid to us at cur Exchequer, you cauſe him the ſaid N. 


to have full Seiſin of the Meſſuage and Lands aforeſaid, which by reaſon of the 


| Neath of him the ſaid JI. you took into our Hand, ſaving the Right of every one; 
but of other Lands and Tenements which the ſaid I. beld of other Lords in your 
Boiliwick on the Day when he died, which likewiſe on that Occaſion you took into 
eur Hand, intermedale yourſelf no further, ſaving our Right and every other Per- 
Jo. s Right whatſoever, and the Iſſues (if you have received any of the Lands and 
Tencments which are ſo holden of other Lords) deliver to thoſe to whom Fey bes 
long, &c. 


And by this Writ it appeareth, that the Heir in Socage being of full Ago . 


at the Time of the Death of his Anceſtor, ſhall have Livery cum exitibus; 3 


5 H. 6. 52. 


but if he were within the Age of fourteen Years at the Time of his Anceſtor's 4 „ 
Death, his Prochein Amies muſt ſue. an Oufter le main cum exitibus : But the Stamf. Præ- 


other Lords ſhall have an Oufter le main tor the Lands holden of them by 
Knight's Service cum exitibus. 

D And if the King hath the Cuſtody of an Idiot, and of his I.ands which are 
holden of the King in Capite, and the Idiot dieth, and his Heir be of full 
Age; the Heir ſhall have a Writ of Livery in this Form : 


TOS. 13. 

45 Ed. 3. 19. 
"30.35. 6. T2« 
Stamf. Præ- 


rog. 13. 


The King, &c. 1s his Eſcheator, &c. Becauſe we have received Information by 
the Inquiſition which we cauſed to be made by you, that divers Lands and Te- 


nements with the Appurtenances in O. were taken into the Hand of Lord Ed- 


ward ſome time King of England, our Grandfather, by reaſon of the Fooliſhnejs 


and Idiocy of W. of P. now deceaſed, and ſo are in our Haud, and that the {ame 
Lands and Tenements are holden of us in Chief, as of the Honour of the Abbey of 
M. being in our Hand, by the Service of the eighth Part of one Knight's Fee, and 
doing Suit at our Wapentake of Holderneſs from three Weeks to three Weeks, and 
rendring to the Guard of our Caſtle of Skipton at Midlent jeventeen Pence; and 
ipal Geoffrey the Son cf William de Redmain, Coufin of the ſaid W. is the 


next Heir of him the ſaid W. and of full Age; We have received the Pealty of 


him the ſaid Geoffrey fer all the Lands and Tenements aforeſaid, and have rendred 
them to him, and we of our eſpecial Favour bave reſpited the Homage of kim the 
/aid Geoffrey until the Feaſt of Eaſter next coming; Aud therefore we command 
you, that having received Security of tbe ſaid G. for his reaſonatle* Relief to be 
rendred to us at our Exchequer, you cauſe. him. the ſaid G. ro bade full Seifin of 
all the ſaid Lands and Tenements "being 5 in our Hands, Mug ns Right of 70 
Perſon whatſoever. Witneſs, X. 

And when the Heir in Ward unto the King i is of full Age, he ſhall-have a 
Writ out of the Chancery unto the Keeper. of the Privy Seal, teſtifying that 
he is of full Age; and: thereupon he ſhall have a Privy Seal unto the King' 8 
Chamberlain to receive his Homage: Aud when he hach taken bis Homage; 
he ſhall have a Writ from the Chamberlain to the Chandellor, toſtifying that 
he hath taken his Homage; 2nd thereupon he ſhall have a Writ of Livery. 
And all this Matter appeareth at large in the Abridgments in the Title Livery, 
which ſee there. 

3 8 And 


: 
576 Commiſſion pro tate probanda, 


Stamf.Prerog. And if three Coparceners be in Ward to the King, the Coparcener who 


225 60. firſt cometh of Age ſhall ſue Livery, and ſhall have Partition made thereupon, 
TH 559 And if an Heir Female be in Ward to the King, and holdeth of other G 


Livery iz, Lords in Socage ; now when ſhe cometh of the Age of fourteen Years ſhe ſhall 
not ſue Livery of the Lands holden in Socage, but ſhe ſhall tarry until her 
Age of ſixteen Years, if ſhe be not married betore that Age, for ſhe ſhall ſue 
Livery but once for all her Lands, Oc. 
[ 255.) _ And if the Heir of full Age fue his Livery, and omitteth any Parcel of his A. 
| Sant Fe Inheritance, as an Advowſon, or a Reverſion, or one Acre of Land which is 
So. not found by the Writ of Diem clauſit extremum, and thereupon ſueth his Li- 
very; if it be found afterwards by another Office, that his Anceſtor died ſeiſed 
of that Ad vowſon, Reverſion or Acre of Land, which was not found by the 
firſt Office upon which he ſued his Livery before, then the King may reſeize 
all the Lands, Sc. and the Heir ſhall anſwer the King for all the Rents, Iſſues 
and Profits received in the mean time by the Heir, Sc. 

If the King's Tenant holdeth by Knight's Service and in Capite, and alſo B 
holdeth other Lands of the Archbiſhop of Canterbury by Knight's Service, 
and dieth ſeiſed, his Heir within Age; the King ſhall have the Lands holden 
of him in Ward, and the Archbiſhop ſhall have the other Lands holden of 

Stamf.Przrog. him in Ward: And that is by the Statute of Prærogativa Regis, c. 1. And if 


12. b. the King ſeizeth all the Lands, the Archbiſhop ſhall have an Oufter le main 
cum exitibus. | 
: And if the King s Tenant who holdeth zz Capite and by Knight's Service: * 


dieth ſeiſed, and a Stranger doth abate, for which the Heir at full Age reco- 
Stamf.Przrog. vereth by Aſſiſe of Mortdaunceſtor; yet he ought for to ſue his Livery, and 
1 to do his Homage, and the Abator ſhall anſwer the King the mean Profits 
and Iſſues received. And the Writ de Ætate probanda may be directed to 
certain Commiſſioners to inquire of the Age of the Infant, as well as unto 
the Eſcheator ; ; and the Form of the Commiſſion is ſuch : 


Commiſſion Pro Rue probanda. 


HE King to bis beloved, &c. Knew ye, that we have a nel you to inquire D 

by twe Oath as well of Knights as of other honeſt and lawful Men of the 

7 ol of N. in the County of Lincoln, .whether I. the Son and Heir of B. born 
at. N. and baptized in the Church of the ſame Town, and who by reaſon of bis 
Minority is in our Cuſtody, be of full Age, as be ſaith, or not; And therefore 
we command you, that at à certain Dey and Place, which you ſhall appoint for 
this Purpoſe, vou make that Inquifition, and ſend the ſame diſtiniily and openly 
ade to us in our. Chancery without Delay, and this Writ , for we have commanded 
our Sheriff of Lincoln, that at the Day and Place whereof yeu ſhall give bim 
Notice, Be cauſe to come, &cc. In Witneſs whereof, & c. And thereupon a Writ 
ſhall be ſent to the Sheriff to return an Impanell before the Commiſſioners at a 
certain Day by them appointed; and the Writ ſhall be ſuch: 


The 


Commiſſion pro tate probanda. 


The King to the Sheriff, &c. We command you, that you ſummon by good Sum- 
moners twelve as well Knights as other honeſt and lawful Men of the Venue of N. 
that they be before our beloved and faithful A. B. and C. and thoſe whom we have 


affociated unto them, at a certain Day and Place, whereof they the ſaid A. B. 


and C. ſhall make known to you, ready by Oath to recognize, whether F. the Son 
and Heir of D. born at N. and baptized in the Church of the ſaid Town, who 
by reaſon of his Minority is in our Cuſtody, be of full Age (as he ſaith) or not; 


and in the mean time let them go to the ſaid Church and Town, and diligently 
inguire the Truth of the Age of the ſaid F. and cauſe their Names to be put in the 


Writ, and give Notice to E. and S. Guardians of the Land (a) of the ſaid 
Heir, that they be then there to hear that Recognizance, to ſhew, if any thing 
ought to hinder, why the ſaid I. ought not to have his Lands and Tenements: And 
have there the Names of thaſe twelve, and this Writ. Witneſs, &c. 

And thereby it appeareth, that if the King hath committed the Wardſhip 


of the Land unto another, that the Committee ſhall be warned to be there; 


but if the King hath the Lands in his own Hands, then that Clauſe, And give 
Notice to E. and S. the Guardians, &c. ſhall be omitted out of the Writ. 

And by the Rule of the Regiſter, a Woman ſhall do Homage and Fealty, 
and ſhall pay a Relief when ſhe ſueth her Livery, if ſhe be of full Age ar 


the Time of the Death of her Anceſtors; and if ſhe hath a Huſband, if they 
have Iſſue when they ſue Livery, then the Huſband ſhall do the Homage and 


Fealty; but if they have no Iſſue, then the Huſband ſhall do only Fealty (5). 


G And if two Jointenants be, who hold of the King by Licence of Purchaſe, 


and one of them dieth, the other ſhall have an Ouſter le main cum exitibus : 
But if the Purchaſe be made without Licence, then not, becauſe that the King 
ſhall ſeize the Lands for the Alienation without Licence. 

And if the King's Tenant hath Lands in ſeveral Counties, ſome holden of 


the King and ſome of other Lords, the Writ of Livery ſhall be directed unto 


the Eſcheator of that County where the Land which he holdeth of the King in 
Capite lieth, and the Writ ſhall begin, Scias quod cepimus Homagium, c. and 
he ſhall have Writs unto the Eſcheators of the other Counties; and the Writ 
Hall begin thus, Cum ceperimus, Sc. 


(a) So the Grantees of a Ward are made Par- 


ties; but ſee 43 Ed. 3. 20. where a Sc /@ iflued 


after the Return of the Commiſſion againſt the 


Grantee, to ſhew why he ſhould not have Li- 


very ; and the Grantee came and pleaded, that 
the Value of the Marriage was not fatisfied to 
him, and prayed that he might hold the Land 


till he were fatisfied, and the Heir did not deny 


the Plea, but went out of Court; and thereon 


the Grantee held the Land two Years, and then 


iſſued a Scire facias for the Heir againſt him, 
ro have the Land ; the Grantee pleads, that the 


Land was ſeized into the King's Hands, for that 


the Heir had not done his Homage, and the 
Verdict found that the Ward was leaſed by the 
King to the Grantee, rendring a Rent, and ſei- 
zed for the Non-payment ; and after this, not- 


withſtanding, the Grantee faed a Fahorem Ma- 


ritag' againſt the Heir, and adjudged that it lay: 
For ſeeing the Heir was found of full Age, he 


ought to have had Livery inſtantly, though the 
Value of the Marriage was not ſatisfied without. 


any Scire facias ſued againſt the Grantee ; and 


after Livery ſued, the Grantee has his Remedy 
or 
Action; and therefore till Livery ſued, the Pro- 


for the Value of the Marriage, by 


fits ſhall be to the King, and not ſet by way of 
Recompence for the Value of the Marriage. See 
10 H. 6. 20. 

(b) Note; Bro. Fealty 10 & 16. Where it is 
ſaid, that Feme Covert ſhall not do Services, 
but her Huſband for her; and therefore until Iſ- 
ſue had between them the Homage is ſuſpended. 
See Lt. 18, 19. 
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Writ of Livery poſt mortem Patris & Matris. 


WI of Livery after the Death of the Father and Mother, Ce. lieth 1 
where the Father and Mother hold ſeverally Lands in Fee of the King 
in Capite, and they die, their Heir of full Age, he may ſue any Writ of Li- 
very to have Livery of the Lands of them both, and is not bounden to ſue 
ſeveral Writs, as ſeverally Heir to them; and the Form of the Writ is, 
The King to his beloved N. of W. bis Eſcheator in the County of S. greeting : 
Nuoro you, that we have received the Homage and Fealty of R. of B. Son and 
L 258. ] Heir of R. of B. Eſquire, and I. his Wife deceaſed, due to us for all the Lands 
and Tenements which the ſaid R. and I. held of us in Chief the Days when they 
died, and have rendred to them thoſe Lands and Tenements with the Appurtenances: 
And therefore we command you, that having received Security of the ſaid R. for 
his reaſonable Relief to be paid to us at our Exchequer, you cauſe him the ſaid R. 
to have full Seifin of all the Lands and Tenements aforeſaid with the Appurte- 
nances in your Bailiwick, and of which the ſaid R. and I. were ſeiſed in their 
Demeſne as of Fee on the Days when they died, and which, after the Death of 
the ſaid R. and I. were taken into our Hand; ſaving the Right of every one. 
Witneſs, &c. 1 E 


Writ of Livery after the Death of Tenant by the Curteſy. 


HERE is another Form of Writ (a) after the Death of Tenant by the 
Curteſy, thus: f TN 5 
The King to his beloved, & c. his Eſcheator in the County of Lincoln, &c. Know A 

you, that we have received the Homage of G. of N. Son of I. of N. deceaſed, for 
all the Lands and Tenements which the ſame I. held by the Law of England on 
the Day when he died, as of the Right of N. lately his Wife, now deceaſed, who 
held of us in Chief, the Mother of the ſaid G. whoſe Heir he is, due to us, and 
have rendred thoſe Lands and Tenements to him; And therefore we command you, 
that having received Security of the ſaid G. for his Relief to be paid to us at cur 
Exchequer, yau cauſe him the ſaid G. to have full Seiſin of all the Lands and Te- 
nements aforeſaid with the Appurlenances, which, after the Death of the ſaid I. 
were taken into our Hand; ſaving the Right of every one. Witneſs, &c. 

() And thereby it appeareth, that the Tenant by the Curteſy ſhall have 
the Lands after the Death of his Wife, without ſuing an Ouſter le main for 
thoſe Lands holden of the King, but that the Heir after his Death ſhall ſue 
his Livery for them, Cc. becauſe that the Tenant by the Cuxteſy doth remain 
Tenant to the King, 


(a) See 12 Ed. 3. Quare imp. 159.  Cafpite deſcend, and ſhe dies before Livery, and 
(5) A. takes B. to Wife, to whom Lands iz after Iſſue had, 4. ſues Livery. Dyer 229. 


2 And 


| 
| 


Writ of Livery after the Death, &c. 579 
And if a Man have Lands which are held of the King in Capite by the Stamf. Pre- 
Curteſy, and he hath Lands in Fee, and dieth; his Heir ſhall ſue Livery as 10g. 5, 6. b. 
well for the Lands whereof the Tenant was ſeiſed in Fee, as for the Lands 8 
which he held by the Curteſy, although the Lands of which the Tenant by e 
the Curteſy was ſeiſed in Fee were not holden of the King in Capite, Sc. be- 
cauſe that as well thoſe Lands are ſeiſed into the King's Hands, as the Lands 
which he held by the Curteſy; and the Writ ſhall be ſuch: 
The King io his beloved, &c. Eſcheator in the County of York, greeting: Know 
you, that we have received the Homage and Fealty of G. the Son and Heir of W. 
of S. and I. who was the Wife of the ſame W. of S. deceaſed, for all the Lands 
and Tenements which the ſaid W. of S. his Father held as well by the Law of 
England of the Inheritance of the ſaid I. ſome time his Wife, after the Death of 
ber the ſaid I. as in his Demeſne as of Fee, on the Day when he died, and we 
have rendred to him thoſe Lands and Tenements, And therefore we command you, 
that having received Security of the ſaid G. the Son of W. for his reaſonable Re- 
lief to be paid to us at our Exchequer, you cauſe him the ſaid G. the Son of W. 
„, S. to have full Seiſin of all the Lands and Tenements aforeſaid with the Ap- 
purtenances, and which the faid W. of S. his Father beld as well by the Law 
of England after the Death of the ſaid 1. ſome time his Wife, as in bis Demeſue 
as of Fee, in your Bailiwick, on the Day when he died, and which, after the 
Death of bim the ſaid W. of S. were taken into our Hand; ſaving the Right of 
every one. Witneſs, oe. | 
And if the King's Tenant dieth, and after his Death the Wife be endowed, 7 H. 6. 3. 
then after the Death of the Tenant in Dower, the Lands which ſhe held in Stamf. Pra- 
Dower ſhall be ſeiſed into the King's Hands, and the Heir ſhall ſue Livery * 
of them; and the Writ ſhall be ſuch: | | 


Writ of Livery after the Death of the Tenant in Dower. 


J 'F* E King to his belowed T. of S. his Eſcheator in the County of York, 
I greeting: Know you, that we have received the Homage and Fealiy of our 

beloved and faithful R. Baron of F. due to. us for all the Lands and Tenements 
which A. who was the Wife of R. of N. formerly the Wife of R. lately Baron of 
F. after the Death of the ſaid R. lately Baron of F. the firſt Huſband of her the 
faid A. the Grandfather of him the ſaid R. now Baron of S. held of us in Chief 
on the Day when ſhe died, and we have rendred to him thoſe Lands and Tene- 
ments; And therefore we command you, that having received Security of the ſaid 
R. now Baron of F. for his reaſonable Relief to be paid to us at our Exchequer, 
you cauſe him the ſaid R. now Baron of F. to have full Seiſin of all the Lands 
and Tenements aforeſaid with the Appurtenances, which the ſuid A. held in Dower 
after the Death of the ſaid R. her Hujband the Grandfather of the ſaid now Ba- 
ron, of the Inheritance aforeſaid in your Bailiwick, on the Day when {he died, 
and which, after the Death of her the ſaid A. were taken into our Hand; ſaving 
the Right of every one. Witneſs, &c. * 
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Writ of Livery after the Death, &c. 


And by that it appeareth, that Tenant in Dower who is endowed in the 
Chancery, Sc. of Lands holden of the King in Capite, or of other Lands which 
are in the King's Hands by the Death of his Tenanr, that ſhe ſhall hold them 
of the King, and the Heir ſhall have Livery of thoſe Lands after her Death; 
yet it ſeemeth that the Reverſion of thoſe Lands which ſhe holdeth in Dower 
remaineth not in the King, but in the Heir ; and if ſhe commit Waſte, the 
Heir ſhall puniſh the Waſte. 

There is another Form of Writ of Livery after the Death of the King's 
Tenant, who holdeth Parcel in F ee, or Parcel in Tail, or for Life, thus: 


Writ of Livery after the Death of Tenant in Tail and 


Tenant for Life. 


bo King to his beloved, &c. his Eſcheator in the County of Slo and the 


Marches of J Wales adjacent to the ſame County, greeting: Becauſe we have 


received the Homage and Fealty of our beloved and faithful I. of B. Son and Heir 
F I. of B. the elder, of all the Lands and Tenements with the Appurtenances 


which the ſame 1. held of us in Chief, as well in Fee as for Term of his Life, on 


the Day when he died, and which, after the Death of the ſaid I. the Father, 


ought to deſcend to the ſaid I. the Son, or otherwiſe remain to the ſame I. the Son 


and S. his Wife, and to the Heirs of their Bodies iſſuing, and we have rendred to 
him thoſe Lands and Tenements; Therefore we command you, that having received 
Security of the ſaid I. for his reaſonable Relief to be paid to us at our Exchequer, 
you cauſe him the ſaid I. the Son to have full Seiſin of all the Lands and Tene- 


ments aforeſaid with the Appurtenances, and of which the ſaid I. his Father was 


feiſed in his Demeſne as of Fee-tail, the Reverſion whereof belongs to the [ſaid J. 
the Son, in your Bailiwick, on the Day when he died, and which, after the Death 


of his ſaid Father, were taken into our Hand, . {be Right of _ one. 
- Witneſs, &c. 


And if Tenant in Tail holdeth of the King in Capite, and dieth, the Heir 


then of full Age, he ſhall have ſuch Writ of * 


Writ 


Writ of Livery for the Heir in Tail. 


A IRE King, &c. Know you, that we have received the Homage and Fealty of 
our beloved W. Sc. Son and Heir of W. of B. deceaſed, of all the. fouk 

and Tenements which the ſaid W. his Father held of us in Chief to him and his 
Heirs of his Body iſſuing, of the Gift and Grant of W. of S. by a Fine thereof 
levied in our Court with our Licence, on the Day of his Death, and we have ren- 

dred to him thoſe Lands and Tenements; And therefore we command you, that 
having received Security of the ſaid W. &c. 

And if the King's Tenant holdeth by Petit Sey. and dieth, and his 
Heir be within Age of eighteen Years, then he ſhall have a Writ to have Sei- 
ſin of the Lands, "thus: : 


Writ of Livery for Lands by Petit Serjeanty. | 


B T*HE King to bis belooed. &c. his Eſcheator in the County of Suffolk, greet- | 
ing : Becauſe we have received Information by the Inquiſition which _ e 
cauſed to be made by you, that T. P. deceaſed held of us in Chief in bis Demeſne 
as of Fee, on the Day when he died, ten Meſſuages, one hundred Acres of Land, 
forty Acres of Meadow and ten Acres of Paſture, thirty Acres of Moor, and twenty 
Shillings Rent, with the Appurtenances in W. in the County aforeſaid, by the Ser- 
vice of twenty Shillings to be paid yearly to us at the Manor of L. for all Service, 
and that he did not hold any other Lands or Tenements in his Demeſue as of Fee, of 
us or of others in the County aforeſaid, on the Day when he died, and that W. 
the Son of the aforeſaid T. is the next Heir of the ſaid T. and of the Age of 
eighteen Years and more; We command you, that having taken Fealty of him the 
ſaid W. according to the Form of a certain Schedule incloſed in theſe Preſents, and 
having received Security from the ſaid W. for his reaſonable Relief to be paid to 
us at our Exchequer, you cauſe him the ſaid W. to have full Seiſin of the Meſſuage, 
Land, Meadow, Moor, and Rent aforeſaid, with the Appurtenances, which, by 
the Death of the ſaid T. were taken into our Hand; ſaving the Right of every one. 
Wimeſs, &c. 
And thereby it appeareth, that the Heir in Socage ſhall not have Livery 
cum exitibus, Sc. if he paſs the Age of fourteen Years; but within the Age 
of fourteen Years he ſhall have Livery cam exitibus, Sc. and the ſame is holden 
for a Difference at this Day. 

C The King's Tenant hath Iſſue a Son D. de B. and two Daughters, 5 dieth; 
and the ſaid D. de B. hath Livery, and afterwards hath Iſſue a Son I. de B. and 
dieth, the ſaid H. being in Ward to the King for his Nonage, and afterwards 

one Siſter hath Iſſue a Son, and dieth, and afterwards H. dieth being in Ward 

to the King, and his Aunt and the Son of the other Siſter, being of full Age, 

ſue to have Livery : Now they ought to have a Writ directed to the Eſcheator, 

by which it ſhall be commanded to the Eſcheator to make Livery to —_— 
A 
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a of Livery for the Aunt, &c. 


and to make Partition between them of thoſe Lands which are in the King's 
Hands, ſo as each Coparcener ſhall have Part of the Lands which are holden 
of the King in Capite; and the Writ ſhall be ſuch : 


Writ of Livery for the Aunt and Niece to make 
| Partition. 


HE King to his beloved A. of H. his Eſcheator in the County of, &c. greet- 

ing: Know you, that we have received the Homage and Fealty as well of 
D. of B. the Son of A. of B. one of the Siſters of D. of B. as of T. of B. the 
other of the Siſters of the ſaid D. of B. Confin and Heir of H. of B. Son and Heir 
of the ſaid D. of B. deceaſed, who beld of us in Chief, due to us for all the Lands 
and Tenements which the ſaid D. of B. held in Chief, which by the Death of the 
ſaid D. of B. and by reaſon of the Minority of H. the Son and Heir of the ſaid 


D. of B. (which ſaid H. died while he was under Age and in our Cuſtody) came to 


Tenements aforeſaid, and therefore we command you, that having received Security 
of the fai D. of B. and T. for their reaſonable Reliefs to be paid to us at our 
Exchequer, and having made a legal Partition of all the Lands and Tenements 


our Hands; And we have rendred to the ſaid D. of B. and T. the Lands and 


with the Appurtenances in your Bailiwick, which by the Death of thc ſaid D. of 
B. and by reaſon of the Minority of the ſaid H. came to our Hands, and yet re- 


main in our Hand, according to the Extent thereof made, or to be again made (if 


it fhall be neceſſary) into two equal Parts, in the Preſence of the ſaid D. of B. 


and T. or their Attornies in this Behalf, to be warned, if they will be preſent, 


L 260. ] you cauſe them the ſaid D. of B. and T. to have full Seiſin of their Parts thereof, 


Stamf. Præ- 
rog. 18 & 52. 


according to that Partition, falling to them, according to the Law and Cuſtom of 
our Realm of England, ſaving the Right of every one: Proviged always, that 
both the ſaid D. of B. and T. have Part of the Lands and Tenements which are 
Bolden of us in Chief and their own Purparty, and each of them be our Tenant, 


with the Appurtenances, &c. Witneſs, &c. 


And if a Man and his Wife hold a Manor of the King in Capite in Tail, A 
and die, and have Iſſue two Sons, and the younger Son is found Heir by Vir- 


tue of a Writ of Diem claufit extremum, and of full Age, and the King ma- 
keth Livery unto him of the Manor, and afterwards by another Office found 


by Commiſſion, Sc. it is found that the elder Brother is Son and Heir, &c. 


then upon the laſt Office found, the King ſhall ſend a Scire facias directed to 
the Sheriff, to warn him to ſhew why the Manor ſhall not be reſeized into 
the King's Hand, and he to anſwer the Profits received in the mean time. 
And if the Sheriff do return the Writ ſerved, and that the Party is warned, 


and doth not appear, then the King ſhall reſeize the Lands, and ſhall make 


Livery of that Manor unto the elder Brother; and the Writ by which the Ser- 
vice ſhall be made, ſhall be ſuch: 


(a) Writ 
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(a) Writ of Livery, and to make woid a Livery made 
before. 


1 E King to his beloved, &c. his Eſcheator in the County, &c. Whereas we Stamf. 52. 
Have lately found by the Inquiſition of H. of S. our Eſcheator in the County 
aforeſaid, taken by our Command, and returned into our Chancery, that I. the Son 
of H. B. deceaſed, and T. bis Wife (who ſurvived the ſaid I. ſome time her Huſ- 
band, likewiſe deceaſed) on the Days when they died beld in Fee-tail to them and 
the Heirs of their Bodies iſſuing, the Manor of I. with the Appurtenances in the 
ſaid County, of us in Chief by Knight*s Service, and that T. the Son of the ſaid 
I. and T. then was the next Heir of the ſame I. and T. and of full Age, wwe took 
the Homage and Fealty of him the ſaid T. due to us for the Manor aforeſaid, and. 
rendred to him that Manor with the Appurtenances, and commanded it to be deli- 
vered to him, as by the Inſpection of the Rolls of our Chancery fully appears; and 
afterwards H. B. the Son and Heir of the ſaid I. and T. beſeeching us, that 
whereas by a certain other Inquiſition poſterior, taken by our Command by the ſaid 
Eſcheator, and returned into our Chancery, it is found that the ſaid I. and F. on 
the Days when they died held in Fee-tail to them and their Heirs of their Bodies 
zſſuing, the ſaid Manor with the Appurtenances of us in Chief by Knight's Service, 
in Form aforeſaid, and the ſaid H. the Son of the ſaid I. and T. of the Age of 
forty-fix Years, is (the elder Brother of him the ſaid T. and) next Heir of them 
the ſaid I. and T. without this, that the ſaid T. is the next Heir to the ſaid I. 
and T. as is ſuppoſed by the ſaid firſt Inquifition, we would reſume the ſame Ma- 
nor with the Appurtenances into our Hands, and command it to be delivered to him 
the ſaid H. as the elder Brother of the ſaid T. and nearer Heir of the ſaid I. and 
T. And we, willing to be done in this Bebalf that which is juſt, by our Writ 
commanded our Sheriff of our County aforeſaid, that he ſhouid give Notice to the 
| faid T. that be ſhould be before us in our Chancery in eight Days of Saint Hilary 
then next, whereſoever it ſhould be, to ſhew if he had or knew any thing to ſay for 
himſelf, why the ſaid Manor with the Appurtenances, together with the Iſſues 
thereof by bim received, ought not to be reſumed into our Hand, and the ſame 
Manor delivered to the ſaid H. as the elder Brother of the ſaid T. Son and 
nearer Heir of them the ſaid I. and T. and why he ſhould not anſtver to us for the 
ſaid Iſſues ſo received by him the ſaid T. and further to do and receive what our 
Court ſhould confider in this Behalf ; and the ſaid Sheriff returned to us, that be 
gave Malice to the ſaid T. that he ſhould be before us in our Chancery at the ſaid 
Day, whereſcever it ſhould then be, to ſhew that which our ſaid Writ required; 
at which Day ihe ſaid T. being ſolemnly called in the Chancery aforeſaid, did not 
appear; wherefore it was conſidered, that the ſaid Manor with the Appurtenan- 
ces, together with the Iſſues thereof received by the ſaid T. ſhould be reſumed into 
our Hand, and he ſhould anſwer to us for the ſame Iſſues, and the ſaid Manor 


(a) And Note; For Revocation of a Livery of full Age, when he was under Age. Roz. Parl. 
made on a falſe Inquiſition, as finding the Heir 42 Ed. 2. . 2. the Caſe of Wir. de Seperan. 


ſhould 
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b 
Writ of Livery and Partition, &c. 


ſhould be delivered to the ſaid S. We have received the Homage and Fealty of 


the- ſaid H. due to us for the Manor aforeſaid with the Appurtenances, and have 
rendred to him that Manor with the Appurtenances; We command you, that ha- 
ving reſumed into our Hand the ſaid Manor with the Appurtenances in your Baili- 
wick, together with the Iſſues aforeſaid, and having received Security of the ſaid 


H. for his reaſonable Relief, to be paid to us at our Exchequer, you cauſe him the 


ſaid H. without Delay to have full Seiſin of the Manor aforeſaid with the Appur- 


tenances; ſaving the Right of every one, and ſaving to us the Iſſues of the Manor 
aforeſaid from the Time of the Death of the ſaid T. ſo received. Witneſs, &c. 


Writ of Livery and Partition which ſhall iſſue out of the Chancery 


unto the Eſcheator upon Partition there made. 


HE Writ which ſhall be directed to the Eſcheator to deliver Seiſin of 


Lands unto one Coparcener, or divers, where any of them are within 
Age and in Ward, is made in ſeveral Manners: One Manner of Writ is, 


when one Coparcener is of full Age, and the other Coparcener is within Age, 


and in the Cuſtody of P. to whom the King hath committed the Wardſhip; 


then by the Aſſent of the King's Committee the Partition may be made in the 


Chancery during the Nonage of the Heir in Ward; and then the Writ di— 
rected to the Eſcheator ſhall be ſuch: | 


' The King to his beloved I. of W. his Eſcheator in the Counties of Somerſet and 


Dorſet, greeting: Know you, that by the Aſſent of P. Sc. Guardians of T. of 
M. the Daughter of A. one of the Siſters of T. of B. deceaſed, who held of us in 


Chief, being within Age and in our Cuſtody, Couſin and one of the Heirs to whom 
one Purparty, and of C. the Sifter and other Heir of the ſaid T. of B. being of 
full Age, to whom the other Purparty, as well of the Lands and Tenements which 
were Margery*s, who was the Wife of T. of B. the elder, likewiſe deceaſed, held 
in Dower or otherwiſe for the Term of her Life, of the Inheritance of the ſaid T. 


of M. and C. on the Day which ſhe died, belong ; We have aſſigned to the ſaid C. 
the Manors, Lands and Tenements underwritten, viz. The Manor of, &c. to have 


it for the Purparty of her the ſaid C. falling to her of all the Manors, Lands and 


Tenements aforeſaid, according to the Law and Cuſtom of our Realm, and we have 
rendred to her the ſaid C. (whoſe Homage and Fealiy we have received) ber Pur- 


purty aforeſaid, And therefore we command you, that having taken Security f the 


ſaid C. for her reaſonable Relief le be paid to us at our Exchequer, you deliver 10 
tbe ſaid C. the ſaid Manor, &c. with the Appurtenances in your Bailiwick, to 
have for her Purparty aforeſaid ; ſaving the Right of every one, & c. 

It the King's Tenant hath Iſſue R. N. his Son, and Alice his Daughter, and 
dieth, and afterwards R. NM. hath Iſſue a Son F. and two Daughters E. and C. 


afterwards R. M. dieth ſeiſed, F. being within Age, and afterwards F. dieth 


ſeiſed in Ward to the King within Age; and after his Death it is found by vir- 
tue of an Office by Writ, that E. and C. are his Siſters and next Heirs, and of 
full Age; and afterwards by another Office it is found by Commiſſion, Qc. that 


AM. 


A 


3 
3 


Partition and Livery aſter the Death, &c. 


M. Son of the ſaid Alice, one of the Siſters of the ſaid R. N. and J. another 
Siſter of the ſaid R, N. Father of the ſaid F. was Couſin and next Heir to the 
ſaid F. and of full Age; upon which the Siſters of the ſaid F. came into the 
Chancery, and had a Scire facias againſt the ſaid M. Son of the ſaid Alice, 


and the ſaid F. &c. to ſhew wherefore they ſhould not have Livery of the 


Lands as Heirs, Sc. And that Writ of Scire facias was made returnable the 


Monday, which was the ſecond Week of Lent, by which it appeareth, that the 


Writs which ſhall be ſued in Chancery, may be returned there in the Vaca- 
tion Time, out of Term; and upon the Return of that Scire facias, the ſaid 
M. came and granted that he was not Heir, &c. whereupon the two Daugh- 


ters E. and C. had Writ of Livery directed to the Eſcheator, reciting all the 


Matter, and reciting in the Writ, that the King had reſpited their Homage 
until a certain Day, commanding the Eſcheator that he make Partition betwixt 


them, and that he aſſign to each of them a Part of the Land which is holden 


of the King in Capite; which Writ ſhall be returned and inrolled in the Chan- 
cery; the which Writ is in the Regiſter, fol. 316. 


Partition and Livery aſter the Death of Tenant by the 


Carteſy. 


F it be found by Office by Virtue of a Writ, that B. held the Manor of B. 
by the Curteſy of England, in the Right of E. who was his Wife, which 
Manor is holden of P. by Knight's Service; and it be farther found by the 


ſaid Office, that B. is dead, and M. and A. are his next Couſins and Heirs, 


and one of them is within Age, and the other of full Age: Then he who is 
of full Age, ſhall have a Writ of Livery to the Eſcheator, that he take Secu- 


rity for the Payment of his Relief, and that he make Partition betwixt the 


two Heirs, viz. M. and A. in the Preſence of him who is of full Age, and in 


the Preſence of the Prochein amies of him who is within Age, and that he de- 
liver Seiſin of his Part to him who is of full Age, and that he retain in the 
King's Hand the Part of the other Siſter. Which Writ ſhall be returned and 


inrolled in the Chancery, and that Writ appeareth in the Regiſter, fel. 317. 


And the like Writ is in the Regiſter, where the King's Tenant dieth, one 


of his Daughters within Age, and the other of full Age, in the ſame Folio 317. 


4 F (a) Partition 
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(a) Partition and Livery for Lands in Socage. 


IF A Man holdeth Lands of G. in Socage, as of his Manor of B. which G. C 
and the Manor is in the Ward of the King for the Nonage of G. and alſo 
he holdeth other Lands of other Lords by other Services, and dieth, and hath 
Ant. 256. D. Iſſue two Daughters, whereof one is within Age, and the other of full Age; 
they ſhall have Livery out of the King's Hands, /c. the Prochein amies of the 
Heir within Age ſhall have Livery cum exitibus, and the other Daughter ſhall 
have Livery fine exitibus, and a ſpecial Writ ſhall he directed unto the Eſchea- 
for in that Caſe, reciting the whole Matter, and how that the King hath taken 
Fealty of her who is of full Age, and delivered to her her Part, commanding A 
the Eſcheator by the Writ, that he take Security of her of full Age for her F 
Relief, and that he make Partition between the Daughters of the Socage 
Land ; and that he deliver the Part of the younger unto her Prochein amies, 
with the Iſſues and Profits of that Part from the Death of the Anceſtor ; and 
that he intermeddle not with the Lands holden of the other Lords ; which ſee 
m the Regiſter, fol. 318. FE | 
F 262. ] If the King's Tenant hath Iſſue three Daughters, and he giveth Part of his A 
Stamf. Pr. 53. Lands unto one of his Daughters in Frank-marriage, and one of the other 
two Daughters hath Iſſue within Age and dieth, and afterwards the Tenant in 
Frank-marriage dieth, his Heir ef full Age, and then the King's Tenant 
dieth, and then by Office virtute Brevis it is found, that the Daughter of the 
King's Tenant, and the Iſſue of the two Daughters are Heirs to the King's 
Tenant, and that the Iſſue of one of the Daughters is within Age; and after- 
wards by another Office it is found, that the King's Tenant gave Part of his 
Lands to one of his Daughters in Frank-marriage, for which upon that Office 
found, the other Daughter, and the Iſſue of the ſecond Daughter, who is 
within Age, have a Scire facias againſt the Iſſue of the Daughter who was ad- 
vanced in Frank-marriage, to ſhew at a certain Day in the Chancery wherefore 
the Lands, of which the King's Tenant died ſeiſed, Sc. ſhould not be deli- 
vered to them as Heirs only unto the King's Tenant; and if the Iſſue of her 
who was advanced in Frank-marriage, being warned by the Scire facias, and 
fo returned warned by the Sheriff, maketh Default, or cannot ſhew Matter 
ſufficient to maintain her Title; then thereupon a Writ of Livery ſhall be 
awarded to the Eſcheator, rehearſing how that the King hath taken Homage 
and Fealty of the eldeſt Daughter, and that he hath rendred to her her Part, 
commanding the Efcheator, that he take Security of the eldeſt Sifter to pay 
her Relief into the Exchequer, and that he make Partition in two equal Parts 
in the Preſence of the Parties, if they will come, and that he deliver Seiſin to 
the Siſter of full Age of her Part, and that he retain the other Part in the 
King's Hands for the Nonage of the Daughter of the other Siſter. See the 
Writ thereof in the Regiſter, fol. 320. | 


(a) See a Partition repealed by Award of the See 42 Af. 22. The Caſe of the Earl of 
King's Council on Examination of the Eſchea- Pembroke. . 
tor, without making the Parcenors Parties, 27 


Ed. 3. $3. JF 


* 


B 


Partition and Livery for Lands in Socage. 


If A. holdeth a Parcel of Lands in Socage of B. which B. is in Ward to the 
King, and alſo the faid A. holdeth another Parcel of Lands of C. in Socage, 
who is alſo in Ward to the King for Nonage, and alſo the ſaid B. holdeth 
other Lands of ſeveral other Lords by other Services, and afterwards the faid 
A. hath Iſſue ſeven Daughters, and afterwards one of the Daughters hath Iſſue 
within Age and dieth, and then 4. dieth, and all that Matter be found by 
Office, then upon that Office returned, they ſhall have a Writ to the Eſchea- 
tor, commanding him that he take Fealty of the fix Daughters for their 


Parts, and for their Reliefs to be paid in the Exchequer, and that he make 


Partition of all the Lands into ſeven Parts in the Preſence of the Parties, if 
they will be there, and that he deliver full Seiſin to the fix Siſters of their 
Parts, and that he keep in the King's Hands the Part of her who is within 
Age, until the King otherwiſe command him ; and that he deliver the Lands 
and Tenements which are holden of the other Lords, which are affigned for 
the Part of her within Age, unto the Prochern amie of the Infant to whom the 


Inheritance cannot deſcend, and that he deliver the Iſſue and Profits of the 


Lands holden of other Lords, than of thoſe Lords who are in the Cuſtody of 


the King, to thoſe who of Right ought to have them. And after that this 
Writ is awarded to the Eſcheator, if the Eſcheator be removed after that he 


hath made the Partition according to the Writ, and before the Return of the 
Writ, then the Siſters may ſue forth a new Writ to the new Eſcheator, reci- 
ting the whole Matter, and how the Eſcheator was removed before he had ex- 
ecuted the Command unto him, commanding the new Eſcheator, that if the 
Partition be not made, that he do all ſuch Things as the other Eſcheator ought 
to have done, and retain in the King's Hands, c. 


And then if the new Eſcheator, upon that new Writ, return unto- the King 
in Chancery, that by Virtue of the ſaid Writ he hath made Partition of ſeven 


Parts of thoſe Lands, and that he hath retained in the King's Hands, the 


Part of her who is within Age, and that he hath delivered unto three of the 


Siſters their Parts, and that the other three Siſters did not come to take their 
Parts, ſo that they remain in the King's Hands; upon ſuch Return the ſaid 


three Siſters may come into the Chancery, and pray to have a Writ unto the 


Eſcheator, with the Tranſcript of the Partition to be incloſed therein, com- 


manding him to take Security of them for their Reliefs, &c. and that he de- 


liver to them their Parts appertaining unto them, according to the Partition 


made, retaining in the King's Hands the Part of her who is within Age, until 


he command to the contrary, and that he return the Writ, and what he hath 


done upon the ſame, under his Seal, fully and openly without Delay. See 


the Writ thereof in the Regiſter, fel. 31 
And it appeareth by the Regiſter, that if the King's Tenant hath Iflue two 


Daughters, and one be within Age, and the other o full Age, and dieth, 


chat ſhe who is of full Age may ſue unto the King to have the Cuſtody of her 
Siſter's Part during her Nonage, and to ſue Livery of the other Moiety : 

And thereupon ſhe ſhall have a ſpecial Writ unto the Eſcheator, rehearſing 
how the King hath taken her Homage, and hath aſfgned unto her the 
Moiety of the Lands, Sc. which appertained unto her for her Part, and that 


he hath committed the Cuſtody of the other Part unto her, during the Non- 


age of the Heir the other Coparcener, commanding the Eſcheator by the 
4 F 2 Writ, 


587 


[ 263. } 


Partition and Livery for Lands in Socage. 


Writ, that he take Security of her to pay her Relief into the Exchequer, and 
that he deliver Seiſin of the Moicty unto the Heir of full Age, until the full 
Age of the other Coparcener within Age, with the Iſſues and Profits of the 
other Moiety from the Death of the Anceſtor. And thereby it appearcth, 
that when the other Coparcener within Age cometh of full Age, they both ſhall 
ſue forth a new Livery jointly. See the Regiſter, fol. 320. 

And it appeareth by the Regiſter, that if a Man hath Lands in London in A 
Fee, and hath Iſſue two Daughters, and leafeth the Lands for Life, and dieth, 
and afterwards the Tenant for Life dieth, the Daughters of full Age, and all 
the ſame be found by Office; the two Daughters ſhall ſue forth a Writ of Li- 
very for thoſe Lands, becauſe they are holden of the King in Burgage, and 
the Writ ſhall be directed to the Eſcheator, commanding him to make Parti- 
tion of thoſe Lands betwixt the Daughters. And if one Daughter be indebted 
to the King, then by the ſame Writ he ſhall command the Eſcheator, that he 


' retain the Part of her who is indebted in the King's Hands, until he hath 


other Command, and that he deliver the other Part unto the other Daughter : 
Reciting the ſame Writ, that he hath taken Homage and Fealty of the other 
Daughter: And moreover, by the ſame Writ the Eſcheator ſhall be demanded, 
that he take Security of the other Daughter for the Relief of that Coparcener, 
if any be due, &c. and that he return the whole Matter into the Chancery 
under his Seal, &c. Sf TD 

And if the King's Tenant who holdeth of him in Capite in Fee dieth, and E 
hath Iſſue three Daughters, his Heirs of full Age, and another Woman who 
holdeth in Dower other Lands for Term of her Life of the Aſſignment of her 


| Huſband, which Lands are alſo holden of the King in Capite, dieth, and the 


Reverſion of thoſe Lands are the Inheritance of the {aid Daughters; they ſhall 
have one Writ of Livery unto the Eſcheator for all thoſe Lands, reciting the 
whole Matter, and how that he hath taken their Homage and Fealty, or that 
he hath reſpited the ſame till a certain Day, &c. and that he render to them 


their Parts, commanding the Eſcheator, that he take Security of them for to 
pay their Reliefs, Sc. and that he make equal Partition between them in their 


Preſence, if they will appear, and that he give full Seiſin to each of them of 
their Parts; with ſuch a Proviſion, that each of them ſhall have Part of that 
Rent which is ſo holden of the King in Capite for her Part, ſo that each of 
them be Tenant to the King, &c. And it appeareth by that Writ, that a 
Rent may be holden of the King by Knight's Service in Capite, as well as 


Lands. See the Regiſter, fol. 318. 


. Writ 


Mrit de Dote aſſignanda. 


HE Writ de Dote aſſignanda lieth where it is found by Office, that the Ant. 274- 


C 

T King's Tenant was ſeiſed of Tenements in Fee or in Fee-tail the Day 
he died, Ge. and held of the King in Capite; then the Wife may and ought 
to come into the Chancery, and there make Oath that ſhe will not marry 
without the King's Licence: And thereupon the King may aſſign her Dower 
in the Chancery of thoſe Manors and Lands, (a) and thereupon ſhe ſhall. have 
a Writ unto the Eſcheator where the Lands are, which ſhall be ſuch : 

The King to his Eſcheator in the County of B. greeting : Know you, that of 
the Lands and Tenements which were N.*s deceaſed, who held of us in Chief, and 
which, by reaſon of the Death of him the ſaid N. are taken into our Hand, we 
have affigned to I. who was the Wife of the ſaid N. the third Part of the Manors 
of T. and C. in the County of T. with the Appurtenances, and alſo a third Part 
of the Purparty which was his the ſaid N.'s of the Court of the Liberty of the 
Honour of Wincheſter, and the View of Frank-pledge in the ſaid County of T. 
to have for her Dower falling to her of the Manors and Purparty aforeſaid, ac- 
cording to the Law and Cuſtom of our Realm of England; and alſo by the Aſent 
1 Edward Prince of Wales, our moſt dear Son, to whom the Cuſtody of the 
Manor of R. in the County of Buckingham, which to fifty Pounds by the Year, 
and the Manor of N. with the Appurtenances in the ſaid County of B. which to 
ten Pounds by the Year extend, as is found by the Extents thereof made by our 
Command, returned into our Chancery; wwe have aſſigned to the aforeſaid I. the 
ſaid Manor of N. with the Appurtenances,. for her Dower of the ſaid Manors of 
R. and N. to have in Form aforeſaid; and therefore we command you, that you 
deliver to her the ſaid I. the ſaid Manor of N. with the Appurtenances,. to Pave 
for her Dower, as before is ſaid. Witneſs, &c. 

D And when the Wife hath made her Oath in the Chancery, ſhe may have a 
Writ of Dote afſignanda to the Eſcheator, to aſſign her Dower; and the Writ 
ſhall recite, that ſhe hath made her Oath in the Chancery, Sc. But the Uſe 
is to make the Aſſignment of the Dower in the Chancery, and to award a Writ 
unto the Eſcheator, to deliver the Lands aſſigned unto her; and although the 
(5) King doth commit the Cuſtody of the Land unto another, yet the King 
may aſhgn Dower unto the Wife in Chancery, and ſhe ſhall have a Writ unto. 
the Eſcheator to. deliver unto. her that Dower, as appeareth by the Regiſter. 
And the Writ ſhall be ſuch: 
The King to his Eſcheator, &c. greeting : Whereas amongſt other Lands and 
Tenements ey 105 We to I. who was the Wife of N. e ( who held of us 


(a) See Rot. Finium, 1 Ed. 1. M. 21. a Com- Legem & conſuetudinem fibi ficerit aſſignari. Et 
mand to the Eſcheator to ſeize all the Lands Rot. Clauſ. 2 Ed. 1. M. 15. accordant. 
whereof! 4. was ſeiſed, ac etiam quod Margeria (5) See Kelway 133. it ſeems the Committee 
gue fuit uxor præa A. (20 Merc de Terra) de cannot aſſign Dower ; Quere tamen, if it be not 
Terri & Tenementis prædictis alſignari faciat au- good until the Heir ſues his Livery. 
nec Rationabilem Dotem ipſam contingent ſecundum 


2 in 
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in Chief) of the Lands and Tenements which were the ſaid N.*s for Dower, we 
have affi gned to her the ſaid I. Part of the Manor of Grouby with the Appurte- 
nances in the County aforeſaid, and alſo a third Part of the Purparty which was 
his the ſaid N.'s of the Court of the Liberty of the Honour of W. and the View of 
Frank-pledge in the ſame County, to have for Dower in Form aforeſaid : We com- 
mand you, that you cauſe to be aſſigned and delivered to her the ſaid I. (whoſe 
Oath we have received that ſhe will not marry without our Licence) the ſaid third 
Parts in your Bailiwick, in the Preſence of the Guardian of the ſaid Manor and 
third Part, to be warned by you, if he or his Attorney will be preſent in this Be- 


half, to have in Dower as before is ſaid; and when that Aſſignment, &c. Vit 


neſs, &c. And if the Wife after the Death of the Huſband doth come into 
Chancery, and prayeth her Dower there; the King may grant a Writ unto 
the Eſcheator, commanding him to take Security of the Wife, that ſhe do 
not marry herfelf, and that the Eſcheator do aſſign Dower unto her. And 
the Writ ſhall be ſuch: 

The King to his Eſcheator, &c. We command you, that having taken the Oath 
of M. (who was the Wife of W. deceaſed, who held of us in Chief) that ſbe 
will not marry herſelf without our Licence, you cauſe to be aſſigned to her reaſonable 
Dower of all the Lands and Tenements which the ſaid W. Tine time her Huſband, 


Held in his Demeſne as of Fee, in your Bailiwick, on the Day when he died, and 


which after the Death of the ſaid W. were taken into our Haud, and in our 
Hand ſo remain, according to the Law and Cuſtom of our Realm of England 


falling to her, by the Extent thereof made, or by other, if it ſhall be neceſſary 


again to be made, in the Preſence of B. to be warned thereof by Jon, F he will 
be preſent; and when you ſhall have ſo made that Aſſignment, ſend it under your 


| Sel] diftinftly and openly, that we may cauſe it to be inrclled in the Rolls of our 


Chancery, as the Cuſtom is. Witneſs, &c. 

And if a Man dieth ſeiſed of Lands which are holden by Knight' s Service, 
of any Manor, or otherwiſe, as in any Abbey, Biſhoprick or Priory, or ſuch 
as are in the King's Hands by Reaſon of the Vacancy of the Abbey or Biſh- 

oprick, Sc. then if the Wife will have Dower, ſhe ought to ſue in the Chan- 
cery to have ſuch Writ directed unto the Eſcheator, to aſſign her Dower; 
but there the Wife ſhall not make Oath, that ſhe ſhall not marry without 


the King's Licence, as appeareth by the Writ which is ſuch : 


The King, &c. We command you, that, &c. to A. who was the Wife of B. 
deceaſed, who held (of the Abbey of Peterborough lately void, and being in our 
Hand) by Knight's Service, be reaſonable Dower of all the Lands and Tenements, 
&c. which the ſaid B. her Huſtand held of the Abbey aforeſaid, in your Bailiwick, 
on the Day when he died, and which, after the Death of him the ſaid B. are in 
our Hand, &c. (as above.) 

Ad the like Writ may be ſued by the Wife for Lands, which her Huſhand 
held by Knight's Service of the Manor of him, who is in the Ward to the 
King by Reaſon of his Nonage; but there ſhe ſhall not make Oath, that ſhe 
will not marry herſelf, no more than in the Caſe before. 

And the King may aſſign Lands in Dower in the Chancery, rendring Rent 
yearly to the King, Sc. becauſe the Lands do exceed the very Value of the 
third Part of all the Tenements whereof ſhe ought to have Dower. And then 

upon 


Mrit de Dote aſſignanda. 

upon that Aſſignment made in Chancery ſhe ſhall have and ſue ſuch Writ to 
the Eſcheator. | pert 

The King to his Eſcheator, &c. Know you, That of the Lands and Tenements 
which were E.“ s of B. deceaſed, who held of us in Chief; and which by Reaſon of 
the Death of the ſaid E. are taken into our Hand, we have aſſigned to M. who 
was the Wife of the ſaid E. the Manors underwritten, to wit, the Manors of B. 
and C. Sc. with the Appurtenances in your County, which are extended to one 
hundred Pounds by the Year, to have for Dower falling to her of the Lands and 
Tenements aforeſaid, according to the Law and Cuſtom of our Realm of England, 
rendring thereof to us yearly at our Exchequer, ſo much as it exceeds the Dower 


aboveſaid ;, and therefore we command you, that you deliver to her the ſaid M. 


the ſaid Manors with the Appurtenances, to have to her for ber Dower in 
Form aforeſaid. Witneſs, &c. 


And if the Wife be impotent, ſo as ſhe cannot come into the Chancery to 


make Oath, and to demand her Dower, then ſhe may ſue a ſpecial Writ di- 
rected to certain Perſons to take her Oath, and to receive Attorney for the 
Wife to ſue for her Dower in the Chancery, Sc. and the Writ appeareth in 
the Regiſter. fol. 298. 


D And if the King make Livery unto the Heir at his full Age, ſaving unto _ 


the Wife her Dower to be aſſigned by the King; then if the Wife will demand 
Dower, ſhe ought for to ſue for the ſame in the Chancery; and if ſhe do de- 
mand her Dower there, then ſhall iſſue a ſpecial Writ unto the Eſcheator, that 
he warn the Heir for to be in Chancery at a certain Day, c. and there the 
Wife ſhall have the ſame Day to receive her Dower, &c. And the Writ which 
ſhall iſſue againſt the Heir ſhall be ſuch : 


The King to his Eſcheator, &c. Whereas Lord Edward lately King of England 


our Father, on the twentieth Day of January laſt paſſed, received the Homage of 


T. of B. the Son and Heir of T. of B. deceaſed, for all the Lands and Tenements 
which the ſame T. his Father held on the Day when he died, of our ſaid Father, 
&c. and he rendred thoſe Lands and Tenements, and commanded them to be deli- 
vered to him, ſaving the Right of every one, and ſaving to M. who was the Wife 
of the ſaid T. her reaſonable Dower falling to her of the Lands and Tenements 
aforeſaid, according to the Law and Cuſtom of our Realm of England, and to be 
aſſigned to her as the Cuſtom is, as appears to us by the Inſpection of the Rolls of 
the Chancery of our ſaid Father , and the ſaid M. hath beſought us, that we 


would cauſe to be afſigned to her, her Dower falling to her of the Lands and Te- 


nements aforeſaid, according to the Law and Cuſtom of our Realm of England; 
wherefore we gave Day to the ſaid M. that ſhe be in our Chancery on the Mor- 
row of All Souls, & c. whereſoever, &c. to receive her Dower aforeſaid: We 
command you that you give Notice to the ſaid T. that at the ſaid Day he may 
be preſent at the Aſſignment of the Dower aforeſaid, if it ſhall ſeem to him ex- 
pedient; and have there the Names, &c. and this Writ. Witneſs, &c. 
But if the King maketh Livery unto the Heir by his Writ directed to the 
Eſcheator, by which Writ he commandeth his Eſcheator to deliver unto him 
Sciſin of all his Lands, &c. ſaving the Right of every one; and he putteth not 
in the Writ theſe Words, ſaving to M. who was the Wife, &c. her reaſonable 
Dewer, falling to her of the Lands and Tenements, &c. and by us to be We : 
: Then 
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592 Writ de Dote 'aſhgnanda. 
Then in that Caſe the Wife ought to ſue her Writ of Dowry againſt the Heir, 
it ſhe will demand Dower of thoſe Lands, becauſe the King made Livery 
generally of Lands by his Writ, without any Reſervation of Dower to be aſ- 
ſigned by him, c. 
And if the King make a Reſervation of Dower to be aſſigned by him by his A 
Writ of Livery which is directed to the Eſcheator, if the Wife never demand 
Dower, or if the hath Dower aſſigned unto her by the King in Chancery; yet 
after the Aſſignment made by the King, the Reverſion thereot is in the Heir, 
and he ſhall not tue Livery of that Reverſion after the Death of the Tenant 
in Dower, becauſe the Writ of Livery doth not reſerve any Thing to the King, 
but Aſſignment of Dower to the Wife; but the Writ doth command the El- 
cheator to deliver Seiſin of all the Land, and that the Eſcheator doth, and by 
that the Livery of all the Land paſſeth from the King; and therefore it fol- 
loweth, that when the Wite is aſſigned her Dower by the King in Chancery, 3 
that yet the Reverſion doth remain in the Heir, &c. for which he ſhall not 3 
ſue a new Livery of that Reverſion after the Death of the Tenant in Dower, ; 
&c. Tamen quere of that Cale. 
If the Land (a) And it the Wife be aſſigned Dower in the Chancery, and afterward it is B 
_— ſurmiſed by the Heir, or by another for the King, that the Land aſſigned to 
be, he 9241 the Wife is not extended to the very Value, but that the Land aſſigned to her 
have a Scire is much more in Value than it is extended at, and that the Lands which re- 
facias to re- main in the King's Hands are extended to the very Value, Sc. then the King 
1 ſhall ſend a Writ to the Eſcheator to make a new Extent: And upon that 
Wen endowed, Writ returned, if it be found that the Land aſſigned to the Wife is of greater 
43AM.. 32. Br. Value, Cc. then upon Return thereof a Scire facias ſhall be awarded againſt 
Dower 65. the Wife, to ſhew Cauſe wherefore ſhe ſhall not be anew endowed, Sc. and 
if ſhe be warned, and maketh Default, it ſeemeth ſhe ſhall be new endowed 
for her Default; or if ſhe appear, and cannot ſay any Thing contrary to that 
new Extent, ſhe ſhall be endowed anew, ſo as Part of the Land aſſigned to 
her, ſhall be taken from her at the King's Pleaſure; cr () the King may 
make a new Aſſignment of all that ſhe had in Dower, if he pleaſeth, and a 
new Writ ſhall be to the Sheriff to deliver her Seiſin thereof lo newly aſſigned 
to her: Quære the Ule of this Point. 
Ant. 274. And if the Wife make Oath, that ſhe will not marry herſelf without the C 
| King's Licence, and is endowed upon the ſame, &c. and afterwards ſhe mar- 
rieth without Licence, Sc. then the King ſhall ſend a Writ to the Eſcheator, 
that he reſcize all the Lands which ſhe holdeth in Dower, as appeareth by 
the Regiſter, and not all the other Lands which the « or her Huſband had in 
their own Right; and the Writ is ſuch : 


2) So if the Wife's Dower be evicted by a (5) See alſo that if Dower be aſſigned to the 
Title Paramount cn the Record carried into Wife within Age in Chancery, and afterward 
Chancery, whereby ſhe was evifted, ſhe may Livery is made to the Heir, ſhe may have a 
bave a Srire factas to reſeize the Land, and to Writ of Dower of the Reſidue. 18 Ed. 3. 29. 
be newly endowed of the Reſidue tho' it be after 
Livery made to the Heir. 43 AV 32. 


by -, 


The 


Writ de Levari facias. 


The King io his Eſcheator, &c. Whereas A. who was the Wife of I. of B. de» 


ceaſed, who held of us in Chief, who lately made a corporal Oath that ſhe would 
not marry herſelf without our Licence, hath already married herſelf to W. of P. not 


Having obtained our Licence for this Purpoſe, as we have received Information; 


We being unwilling that ſuch Contempt ſbculd paſs unpuniſhed, and alſo willing to 


fee that we ſuffer no Damage in this Behalf, command you, that if it is ſo, then 


without Delay take into our Hand all the Lands and Tenements which the ſaid W. 
and A. hold for the Dower of her the ſaid A. of the Inheritance of the ſaid I. in 
your Bailiwick, ſo that you may anſwer to us for the Iſſues forth coming thereof at 


our Exchequer, until we ſhall be ſatisfied for the Forfeiture to us thereof belonging, 


or we ſhall be moved to give you other Matter in Charge thereupon. Witneſs, &C. 


Writ de Leyari facias. 


D HE Writ of Levari facias is a Writ which ſhall iſſue out of the Record, 


and ſhall iſſue ſometimes out of the Chancery, and ſometimes out of 


other Courts where the Record is. As if a Man be bounden in a Recogni- 
ſance in the Chancery in twenty Pounds, to be paid at the Feaſt of Saint Mi- 
chael next following, then if he do not pay the Money at the Day, a Levari 
facias ſhall be directed to the Sheriff, that he levy the Sum on his Goods and 
Chattels; and the Form of the Writ is ſuch: TT OT ns 

The King to the Sheriff, &c. Becauſe I. the Son of B. ought to have paid to M. 
of B. twenty Pounds on the Feaſt of Saint Michael in the Year of our 
Reign, &c. as (a) appears to us by the Inſpeftion of the Rolls of our Chancery, 
and hath not yet paid the ſame to him, as he ſays, We command you, that with- 
out Delay you cauſe the ſaid Money to be levied of the Lands and Chattels of him 


the ſaid 1. in your Bailiwick, ſo that you may have the ſame in our Chancery on 


the Morrow of the Nativity of Saint John the Baptiſt next coming, whereſoever 
it fall then be, to be there delivered to the ſaid M. and this you may by no means 
omit : Aud have there this Writ, &c. = 

And he may have an Alias and a Pluries, Vel cauſam. nobis fignifices, directed 
to the Sheriff; and if he will not return the Writ, he ſhall have an Attach- 
ment againſt the Sheriff. And this Writ is given by the Common Law be- 
fore the Statute of (5) Weſt. 2. which gave the Writ of Elegit. But this Writ 


(a) If the Record be ſent coram Rege, and 
there is a Writ of Scire facias to execute it, the 
Writ ſhall be, Sicut conflat nobis per Record” quod 
in Cancellaria noſtra wenire fecimus. 17 Ed. 3. 
Brief 824. | 

() See accordant per Trew. 8 Ed. 3. 44. but 
adjudged contr. wiz. That if the Year be paſſed 
after the Date of the Recogniſance, though it be 
within the Year of the Day for Payment, he is 
put to a Scire facias, For per Sion. the Words 


of the Stat. ef. 2. Si recens fit Recopnitio, do 


relate to the Day of making the Recogniſance, 


and not to the Day of Payment; yet ſee 8 Cs. 
— Contr. ideo quere. 21 Ed. 3. 22. but clearly, 
if the Day of Payment be limited by Deſeaſance 
to be ten Years after, there after the ten Years, 
he muſt ſue a Scire facias. ( Note; The Defea- 
ſance is out of the Record.) Vide infra 266. C. 
And Note 16 Ed. 3, Scire facias 41, | 


4G ought 
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12 H. 4. 17. 


Writ de Levari facias. 
ought to be ſued within the Year after the Day of Payment to be made by 
the Recogniſance ; for after the Year and Day of Payment to be made, if he 
do not ſue forth this Writ, then he ought to have a Writ of Debt before the 
Statute of Weſt. 2. which gave the Scire facias againſt him who was ſo bounden 
by Recogniſance ; but now by that Statute he ſhall have the Writ of Scire fa- 
cias to make him come at a certain Day into the Chancery, to ſhew what he 
can ſay why he ought not to pay the Sum, &c. And if the Sheriff upon the H 
Levari facias return, that he hath levied ten Pounds of the Sum, Sc. which 
he hath delivered to the Party, &c. then upon that Return he who ought for 
to have the Money, may fue forth a Sicut alias levari facias directed to the 
Sheriff to levy the Reſidue of the Sum; which Writ ſhall be ſuch: 

The King to the Sheriff, &c. Becauſe T. the Abbot of B. ought to have paid 
to R. one hundred Pounds, &c. on the Feaſt of, &c. in the _ Year, &c. as 
appears to us, &c. and did not pay the ſame, &c. wherefore we commanded you, 
that without Delay you ſhould cauſe the ſaid Money to. he levied of the Lands and 
Chattels of him the ſaid Abbot in your Bailijwick, ſo that you might have the 
ſame in our Chancery, &c. whereſoever, &c. to be there delivered to the ſaid R. 
and you returned to us, that you have taken into your Hand at divers Times, of 
the Goods and Chattels of the ſaid Abbot to the Value of, &c. which you levied 
thereof, and have cauſed the ſaid R. to have; We command you, that without 
Delay you cauſe to be levied the Reſidue of the ſaid Debt of the Lands and Chat- 
tels of him the ſaid Abbot in your Batliwick, ſo that you may have it before us 


from the Day of, &c. whereſeever, &c. to be there delivered ts the ſaid R. and 


this you may by no means omit, &c. Witneſs, &c. | 
And if a Parſon be bounden in a Recognifance in Chancery in two hun- A 
dred Pounds, to pay at a certain Day, c. and he doth not pay the ſame at: 


17. the Day, then the Recogniſee ſhall have a Levars facias directed to the Biſhop, 


or a Levari facias directed to divers Biſhops, to levy the Money of his ſpiri- 
tual Goods; and the Writ fhall be ſuch: IT | 

The King to the venerable Father in Chriſt, &c. greeting: Becauſe I. Parſon of 
the Church of S. in the County of H. of your Dioceſe, and T. of L. Parſon of 


the Church of M. in the County of B. in the Dioceſe of Lincoln, ought to have 


paid to Maſter F. two hundred Pounds on the Feaſt of All Saints, &c. in the 


Zear, &c. as appears, &c. as he ſaith; We command you, that without Delay 
you caufe to be levied one hundred and fifty Marks of the ſaid Sum, of the Goods: 
and Chattels of him the ſaid I. in your ſaid Dioceſe, fo that we may have the ſame 
one hundred and twenty Marks in our Chancery, &c. whereſoever, &c. to be there 
delivered to the ſaid F. and this you may by no means omit : And have there this 
Writ. We have alſo commanded W. Biſhop of Lincoln, that he cauſe to be levied 
one hundred and fifty Marks, &c. the Reſidue of the Eccleſiaſtical Goods of bim 
the ſaid T. in the ſaid Dioceſe, in Form aforeſaid. Witneſs, &c. 
But if the Parfon hath Lands of his own Purchaſe, he may have a Writ to 
the Sheriff to levy the fame, Sc. But now by the Statute of Weſt. 2. cap. 18. 
he may fue forth an Elegit upon the Recogniſance made in the Chancery, di- 
rected to the Sheriff, to have Execution of the Moiety of his Lands, and of 
all his Goods and Chattels, except his Beaſts of the Plough, and to deliver. 
them to the Heir for his Maintenance; and the Form of the Writ is ſuch : 


The- 


Writ de Leyari facias. 


The King to the Sheriff, &c. Becauſe R. on the 11th Day of February laft paſt 
in our Chancery acknowledged himſelf to owe to N. twenty Pounds, which he ought 
to have paid to him on the Feaſt of, &c. then next following, as appears by, &c. 
of our Chancery, and hath not yet paid the ſame to him, as be ſaith; and the 
ſame N. according to the Statute thereof ſet forth, hath choſen to be delivered 
to him for the ſaid twenty Pounds, all the Chattels and the Moiety of the Land 
of him the ſaid R. to be holden according to the Form of the ſaid Statute, by a 
reaſonable Appraiſement thereof (except the Oxen and Beaſts of the Plongh) to be 
made in the Preſence of the ſaid R. to be warned thereof by yon, if he will be pre- 
ſent, cauſe the ſame to be delivered to the ſaid N. or his certain Attorney, and if 
thoſe Chattels are not of ſufficient Value of the ſaid twenty Pounds, then cauſe 
thoſe Chattels, ſo of leſs Value, by a reaſonable Appraiſement, and alſo the Moiety 
of the Land of him the ſaid R. in your Baikwick by Extent, in like Manner 10 
be made in your Preſence in Form aforeſaid, to be delivered to the ſaid N. or his 
- ſaid Attorney, to be holden as his Freehold, until the ſaid Debt fhall be thereof le- 
died, and of that which you ſhall have done thereupon, make it appear diſtinctiy 
and openly to us in our ſaid Chancery (ſuch a Day) whereſoever it ſhall then be, 
under your Seal; and have there this Writ, Witneſs, 8c. | 
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C (a) And after the Year and the Day of Payment paſſed of the Recogni- Vide 265. G. 


ſance, the Recogniſee ought for to ſue a Scire facias againſt the Recogniſor, 
to ſhew what he can ſay why the Recogniſee ſhould not have Execution; and 
if he be returned upon that Writ warned by the Sheriff, if he do not appear, 
or if he do appear, and cannot ſay any Thing wherefore he ſhould not have 
Execution, then the Recogniſee may ſue forth the Writ of Elegit to have 


Execution of all his Goods, and of the Moiety of his Lands: And if the She- 


(a) Note; If the Party to a Judgment or Re- 

. Cogniſance be returned dead, a Scire facias ſhall 
iſſue firſt againſt the Executors, and if he has 
no Executors, or if they have not Aſſets, then a 
Scire facias ſhall go againſt the Heir, 7 H. 4. 30. 
19 R. 2. Execution 163. and by ancient Uſage, 
until the Heir was returned dead, or Vibil, no 
Scire facias went againſt the Tertenants. 18 Ed. 
2. Execution 142. But he may have a Scire fa- 
cias againſt the Executors, Heirs and Tertenants 
in the ſame Writ, if he will. 2 Co. 12. Sir 
William Herbert's Caſe. And as to the Heir, 
1. He muſt be ſaid to have Lands in Fee ſimple 
by Deſcent, otherwiſe the Scire facias will be 
but as againſt a Tertenant. 27 H. 6. Execu- 
tion 135. 
gue fuer the Conuſees the Day of the Recogu', 
or afterwards. 46 Ed. 3. Brief 605. 3. Ina 
Scire facias upon a Recogniſance in C. B. he 
ought to name all the Tertenants at his Peril. 
(Puzre.) But it is otherwiſe, abi, 46 Ed. 3. 
Brief 605. 20 Ed. Scire facias 121. 17 Ed. 2. 
Execution 139, &c. But now it ſeems he may 
have a Scire facias againſt the Tertenants gene- 


rally without naming them, and without warn- 


2. It ought to be Tenentibus Terra“ 


ing the Heir or Executor, except the Heir has 


Lands. Raf. Entr. 446. Dyer 208. Regift. 5 7. 


7 R. 2. Execution 46, 406. 
Scire facias C. Tenenti Terrarum que fuer præ- 


dict A. the Conuſor, &c, guare predi? ſumma 


de de Terris & Catallis ſuis lewari, &c. 
And the Writ adjudged good, though the Words 


& Catallis had not been therein. 30 Ed. 3. 23. 


It ſeems he ſhall not have a Scire facias againſt 
the Tertenants, till a Scire facias ſued againſt 
the Executors, and Nihil returned. 7 H. 4. 31. 
19 R. 2. Execution 163. And Note; A Scire 
facias and a Teflatum in another County, amount 
to a Scire facias. 18 H. 6. 17. Execution 3. 
And if any other be Tertenant, who 1s not re- 
turned warned, the Scire facias ſhall be againſt 
him, and fo he may delay Execution. 41 EA ;. 
Execution 37. And if the one comes and plead:, 
but the other makes Default, Judgment ſha!! 
not be given on the Default, till the Plea be 
determined. 6 Ed. 3. 15. Execution 103. And 
if on the Iſſue it be found againf the Tenant, 
yet no Land ſhall be put in Execution, but only 
the Land of the Conuſee in his Hands. 33 Ed. 3. 
Execution 162. See Raft. 64. | 8 
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riff return the Eligit, that the Recogniſor hath made a Feoffment in Fee of 
Part of the Lands to divers Tenants, Sc. and that he hath infeoffed the King 
of the Reſidue z then upon that Return the Lands whereof the King is ſeiſed 
by that Feoffment are diſcharged. But he may ſue a Scire facias to warn the 
other Tenants to appear at a certain Day, to ſhew Cauſe wherefore the ſaid 

Lands ſhall not be delivered in Execution ; and if they be warned, and do 
not appear, or if they come, and cannot ſay any Thing, Sc. to bar the Exe- 
cution, then the Recogniſee ſhall have Execution againſt them of thoſe Lands 
by Writ of Elegit, Sc. but he ſhall have the Elegit before that he ſueth the 
Scire facias againſt thoſe Tenants. 

And if a Man be bounden by Recogniſance in the Chancery, and the Re- D 
cogniſor hath certain Indentures of Defeaſance; then, if the Recogniſee will 
ſue Execution upon the Recogniſance, the Recogniſor may come into the 
Chancery, and ſhew the Indentures of the Defeaſance, and that he is ready 
to perform them, and thereupon he ſhall have a Scire facias againſt the Re- 
cogniſee returnable at a certain Day in the Chancery; and in the ſame Writ 
he ſhall have a Super ſedeas directed to the Sheriff, that in the mean time he 
do not Execution by Virtue of the Writ ſued forth by the Recogniſee. And 

if the Sheriff upon any ſuch Writ return, that he hath ſent to the Bailiff of 

[ 267, ] the Liberty to do Execution, which Bailiff hath returned him no Anſwer.; 
then upon that Return he ſhall (a) have a new Writ directed to the Sheriff, 
with a Non omittas therein, that he enter the Franchiſe. and do Execution, Sc. 

And a Man may ſue Execution by Scire facias upon a Recogniſance made A 
in the Time of another King in the Chancery, er in the Common Pleas, or 
in any Court of Record. And the King may by his Commiſſion give Autha- 
rity to one to receive a Recogniſance of another Man, and to return the ſame 
into the Chancery; and by Virtue of that Commiſſion, if a Man doth before 
the Commiſſioners acknowledge a Debt to be paid to another at a certain 
Day, Sc. and certify the ſame into the Chancery with the Commiſſion, Sc. 
then upon the Certificate thereof, if he do not pay the Debt at the Day, he 
Mall have an Elegit upon the Conuſance ſo taken, as well as if it were taken 
in the Chancery; and the Form of the Commiſſion is ſuch: 

The King to his beloved and faithful R. of M. greeting : Know you, that wwe 
bade given you Power of receiving the Recogniſance which I. of H. ſhall be will- 
ing to make before you. to G. of T. of any Sum of Money whatſoever , And there- 
fore we command you, that when you. ſhall have received that Recogniſance, you- 
do certify us in oun Chancery, under your Seal diſtin#tly and openly, thereof, and of 
the Day or Days of Payment; and alſo. of the Day of taking the ſame, ſending. to 
us this Writ, Witneſs, &c. 

And there 1s another Form, thus.: The King, &c. Know you, that we have 
ar; you Power of receiving for this Time, in our Name, the Recogniſance which. 

I. of T. ſhall be willing to make before you of any Debt whatſoever, And thers- 
fore we command you, that when you ſhall have received that Recogniſance, your 
Dd u5,, &c. thereof under your Seal diſtinfly and openty, &c. 


(a) So it was done where Beaſts had been de- Raft. Entr. 546. See 12 Ed. 3. Scire facias 117. 
| tained, and no Delivery. made to the Plaintiff, 2 Ed. 3. Execution 129. 14 Ed. 3. Execution 73. 


3 And 
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And by that Commiſſion he hath general Authority to take Recognifance 
of any Man who will acknowledge any Debt before him to any Perſon what- 
ſoever, Se. 

B If a Man be bounden in Recogniſance in one hundred Pounds, to pay at See before 
five ſeveral Days twenty Pounds, then immediately after the firſt Day of Pay- 130. H. 
ment is paſt, he may ſue an Elegit for twenty pints 1 3 
Pounds, and at the ſecond Day he may ſue another 80 note, that Capias ad fatisfaciend, lieth 


Elegit or Levari facias of other twenty Pounds, and pg AP e $4-73.-6 45. 4T 


to of all the twenty Pounds, every Day of Pay- e tHe eee e . 
ment, and he ſhall have ſuch Writ of Elegit for the Payment that ſhall be V. 38 Ed. 3. 
made at that Day, and ſhall not ſtay his Suit till all the Days of Payment 2 3 
are paſt. Hoy ON: wr ae 
C (a) And if two be bound in Recogniſance in Chancery, to wit, Every one 
of them for the whole acknowledged himſelf to owe, &c. he may ſue feveral Scire 
facias againſt them to have the Money levied of their Goods and Lands, Sc. 
D If a Man be bound in a Recogniſance in Chancery, or other Court of Re- 
cord, and afterwards the Recogniſee dieth, his Executors may ſue forth an 
Elegit to have Execution of the Lands of the Recogniſor: And if the Sheriff 
return that the Recogniſor is dead, then the Executors ſhall. ſue a ſpecial Scire- 
facias againſt the Heir of the Recogniſor, and againſt thoſe who. are Tenants 
of the Lands which he had at the Day of the Recogniſance made; and that 
Writ of Scire facias ſhall. recite and ſhew, that the Executors who ſue the 
Writ have elected to have the Moiety of the Lands which the Recogniſee had: 
at the making of the Recogniſance; and the Form of the Writ is. 
The King to the Sheriff, &c. Whereas I. of W. (ſuch a Day and Year) Sc. 
in our Chancery acknowledged himſelf ta owe to N. {ately Duke of Lancaſter, one 
hundred Pounds, which he ought to have paid to him on the Feaſt of, &c. then 
next coming, as appears, &c. and hath not yet paid the ſame to him, as it is ſaid, 
and W. B. and C. Executors of the ſaid late Duke deceaſed, according to the Sta- 
tute thereof ſet forth have choſen to be delivered to them for the ſaid one hundred 
Pounds, all the Chattels, and the Moiety of the Land of him the ſaid I. of W. 
to be holden according to the Form of the Statute aforeſaid ;, Wherefore we com- 
manded you, that you ſhould give Notice to the ſaid I. of W. that he. fhould-be in 
our Chancery (ſuch a. Day) next following, whereſoever,. &c. to ſhew if he had 
or knew any Thing to ſay for himſelf, why all his Chattels and the Moiety of his 
Land ought not to be delivered to the ſaid Executors for the ſaid one hundred 
Pounds, according to the Form of the Statute aforeſaid; and you have reiurned to 
us, that. the ſaid I. of W. is dead: We command you, that you give Notice to the 
Heir of bim the ſaid I. of W. and alſo to the Tenants of the Land which was bis 
the ſaid.1.”s of W. an the Day of the Recogniſance. aforeſaid,. that they be in our 
Chancery, &c. next coming, whereſoever, &c. to ſhew if they have or know any 
Thing to ſay for themſelves, why the Moieiy of the Land which they hold of the 
Land aforeſaid, ought not to be delivered io the ſaid Executors for the. ſaid one 
hundred: Pounds, according to the Form of the Statute: aforeſaid ;. and have there: 
the Names of thoſe by whom, &c. Witneſs, &c. 


(a) Note; If the one be in by Deſcent, and 3. 39. adjudged, and affirmed in Error, where: 
within Age, Execution ſhall tarry againſt all. the Conuſor died, his Heir being within Age, 
24 Ed. 3. 56. 29 4 37. and: the others in à and the others warned by Scire, ſacias. 
cis e facias againſt them. may ſhew this, 29 Ea. 


Ang 


| | 
598 17it de Idemptitate nominis. 


14 A. 7. 16. And thereby appeareth, that if a Man be bounden in a Recogniſance, Ce. 
25 4.7. 16. although that the Recogniſee dieth, yet his Executors cannot ſue forth an 
Elegit to have Execution of the Recogniſance within the Year after the Day 
of Payment, without ſuing forth a Scire facias againſt the Recogniſor, &c. 
But againſt the Heir of the Recogniſor or the Tertenants, the Recogniſee or 
his Executors ought to ſue forth a Scire facias, Fc. otherwiſe if they be 
ouſted, Fc. by ſuch Execution of their Lands, they ſhall have an Aſſiſe of 
Novel Diſſeiſin, &c. | e 0168 


Writ de Idemptitate nominis. 
1 Writ de Idemptitate nominis lieth, where a Man is ſued in a perſonal E. 
L Action, and upon the Capras or Exigent awarded, another Man wha 

| beareth the ſame Name, is arreſted by Force of the Writ, then he who is fo 
arreſted ſhall ſue forth this Writ of [demptitate nominis; and this Writ ſhall be 
directed ſometimes to the Eſcheator, if he or his Goods be arreſted by him, 
| or unto the Sheriff, if he be vexed or moleſted by him; and the Form of the 
| Writ is ſuch: e | | 
[ 268. ]J (a) The King to his beloved I. of S. his Eſcheator in the County of Lincoln, 
greeting: Whereas lately (as we have received Information) I. of R. of London, 
Zaverner, now deceaſed (as it is ſaid) for that he came not before our Juſtices of 


fa) Note; In the Caſe of Wilon and Stubbs, 
it was reſolved, that if in a Writ againſt F. S. 
F. S. the elder is taken after Judgment, it ſhall 
be intended F. S. the elder: And yet after Judg- 
ment F. S. the younger, if taken, cannot have 
an Jdemptitate nominis, but falſe Impriſonment ; 
but ſee the Precedents contra, wiz. P. 36 H. 6. 
Rot. 48. John Sleyt's Caſe, M. 20 H. 7. Rot. 
136. Fuller's Caſe. See 5 Ed. 4. 48. otherwiſe 
if it was a Capias ullagatum, for there the King 
is intereſted. 20 Ed. 3. Brief 683. 
What ſhall be ſaid the ſame Name, or not. 
If F. de D. be outlawed, and J. D. taken, he 


Thall not have an 1demp' nominis, but Treſpaſs; 


per Culpeper ; and fee there a Writ brought againſt 
FJ. de D. and Proceſs continued againſt J. O. 
and a Protection purchaſed by J. D. the Proceſs 
ſhall be amended by the Statute 14 FA. 3. but 
the Protection was not allowed /icet conflabat eſe 
tandem Perſonam ; but otherwiſe had the Protec- 
tion been purchaſed before the Writ. 11H. 4. 70. 
If a Writ be againſt F. G. and the Sheriff 
takes J. C. he ſhall not have an laemp' nominis; 
but if a Writ comes againſt J. G. e B. and the 
Sheriff takes F. G. de C. he ſhall have it. 1 H. 
5. 5. 6, and by Lit, he may have Treſpaſs, if 
he will. 2 Ed. 4. 7. 
Note well; If F. C. Butcher, be outlawed, 
and J. C Husbandman, is taken by Capias ut- 
lag atum, he ſhall be diſcharged by Plea ; for it 


affirms the Outlawry good againſt 7. C. Butcher; 
but if Treſpaſs or Debt be brought againſt F. C. 
de D. Butcher, and there comes F. C. de B. 


Husbandman, and appears and pleads, and he 
1s outlawed after Judgment : Now if he be taken 


he ſhall not avoid it by ſaying, that F. C. de B. 
Butcher, againſt whom the Action was brought, 
and F. C. de B. Husbandman, who now appears, 
are divers Perſons, and that he is not the ſame 
Perſon againſt whom the Original was purchaſed 
but he ſhall ſay further, that he did never appear 
upon that Original; for if he has appeared and 
pleaded, he is as well liable, as if be were the 


ſame Perſon. But by Paſtor, he ſhall not have 


ſuch an Iſſue in Avoidance of a Record, no more 
than in Avoidance of a Fine levied in another 
Name; I ſhall not ſay I am another Perſon, or 
that I never appeared. 19 H.6. 58. And it 
ſeems without ſuch ſpecial Shewing, he ſhall not 
come and ſay, that he is not the ſame Party, or 
that he did not appear, without ſhewing that the 
other of the ſame Name did. Quære. 2. It 
ſeems that the other may ſay, that he whom he 
alledges did never appear. See 10 Ed. 4. 16. 
2 H. 6. 19. where one came in by Capias pro 
Fine, and ſaid that he never did appear, Oc. 
and it was not allowed; but he afterwards 
ſhewed, that another of the ſame Name did ap- 
pear, ab/que hoc, that he himſelf did ever ap- 
pear 3 and it was held good. 22 H. 6. 18. 


the 
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the Bench to anſwer to R. for the Time wherein he was Receiver of the Money of 
him the ſaid R. was put in Exigent in our Huſting of London to be outlawed, 
and for that Reaſon was outlawed on Monday next after the Feaſt of Saint Peter 
in the Chair, in the tenth Year of our Reign; and now we underſtand on the Be- 
Half of I. of R. of London, Baker, that although he is not the ſame I. of R. 
who was outlawed at the Suit of him the ſaid R. neither have any Goods and. 
Chattels, which were the ſame outlawed Perſon's, come to his Hands; nevertheleſs. 
Jon, becauſe of the Identity of ſuch Name and Surname of I. of R. pretending- 
him the ſaid I. of R. of London, Baker, to be the ſame I. of R. of London, 
Taverner, who was ſo outlawed, intend to ſeize into our Hand the Goods and 
Chattels of the ſame I. of R. of London, Baker, &y Colour of the faid Writ to 
take into our Hand of the Goods and Chattels which the ſaid I. of R. of London, 
Taverner, had in your Bailiwick on the Day of the Proclamation of the ſaid Out- 
lawry, and many Ways unjuſtly diſquiet him upon that Occaſion, to the great Da- 
mage and Grievarice of him the ſaid I. of R. of London, Baker, whereupon he 
hath beſought us for a Remedy to be provided for him by us; And becauſe wwe will 
wot that he the ſaid I. of R. of London, Baker, be unduly aggrieved, we com- 
mand you, that if by Inquiſition or other Means it fhall lawfully appear to you, 
that the ſaid I. of R. of London, Baker, is not the ſame I. of R. of L. Ta- 
verner, who was ſo outlawed, nor that any Goods or Chattels which were his 
the ſaid outlawed Perſon's on the Day of Proclamation of the ſaid Outlatvry, 
came to his Hands, as is ſaid, then wholly furceaſe the taking of the Goods and 
Chattels of the ſaid I. of R. of L. Baker: Provided always, that you anſwer to 
us for all the Goods and Chattels which the ſaid I. of R. of L. Taverner, had 
in your Bailizwick on the Day of Proclamation of the Outlawry aforeſaid (if any 
there were) as it is juſt. Witneſs, &c. 4 N 
A And ſo if a Man be diſtrained by Proceſs out of the Exchequer for to ac- 
count, Sc. for another Perſon who hath the ſame Name which he hath, then 
he ſhall fue that Writ to the Barons of the Exchequer and to the Treaſurer ; 
and the Writ ſhall be ſuch : | 
The King to his Treaſurer and Barons of the Exchequer, greeting : J. Clerke 
of N. hath ſhewed unto us, that whereas one] Clerke, on the Day when he died, 
was bounden in a certain Account to be rendred to us of the Iſſues of the Paſſage 
„ Green Caſtle, which ſaid J. Clerke is dead, and was called, while he lived, 
J. Clerke of A. as it is ſaid; and becauſe the ſaid J. Clerke of N. hath the ſame 
Name and Surname as the ſaid J. Clerke of A. you unjuſtly cauſe him many F/ays- 
to be diſquieted, and to render to us an Account of the Iſſues aforeſaid, as we have 
received Information; whereupon the ſaid ]. Clerke of N. hath beſought us, that we 
will aſſiſt him with a Remedy in this Behalf; Vie, as well for ourſelves as for the 
fame J. Clerke, willing to be done that which fhall be juſt, command you, that if 
by any Memoranda of the ſaid Exchequer, or by Inquiſition thereof (if it ſhall be 
neceſſary) to be taken, you ſhall find that be the ſaid J. C. of A. had our Commiſe 
fron of that Office, and received the Iſſues thereof by virtue of ſuch our Commiſ= 
fron, or in other Manner, and that he the ſaid J. Clerke of N. had not. ſuch our 
Commiſſion, nor in any thing intermeddled therewith, and that he the ſaid J. Clerke 
of N. becauſe of the (a) Identity of his Name and Surname, and for no other Cauſe, 


(a) Note ; The [femprity here is of both Names; and ſee Dyer 5. That it does not lie of two 
Names of Baptiſm, but only of Surnames. | 
"> was 
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D impeached before you, then cauſe him the ſaid J. Clerke of N. to be diſcharged 
and quiet of rendring to us an Account of the 1ſſues aforeſaid at the fame Exchequer 
(a), as it ſhall be juſt, making due Proceſs againſt the ſaid J. C. of A. if he be 
living, or againſt his Heirs, Executors or the Tenants of the Lands and Tenements 
of him the ſaid J. C. of A. if he ſhall be dead, as the Law requires. Witneſs, &c. 

And if a Man be taken by a Capras utlagatum, he may ſue forth a Writ de B 

Idemptitate nominis in the Chancery directed to the Juſtices of the Common 
Pleas, if the Proceſs be ſued there, or unto the Juſtices of the King's Bench, 
if the Proceſs be there, commanding them to make Inquiry, Ec. as afore is 
£3 H. 4. 12. ſaid, Sc. ſo as this Writ ſeemeth but as a Commiſſion to make Inquiry, and 
to know the Truth; and upon that Writ directed to the Juſtices, they ſhall 
award a Writ unto the Sheriff to (0 make the Inquiry, Cc. but if a Man be 


27 H. 8. 1. 
47 Ed. 3. 9. 
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outlawed in the Common Pleas, and taken by Capias, he may come into the 11 
by, we $6 Common Pleas and pray a Writ of Inquiry, whether he be the ſame Perſon, 4H 
7 without ſuing the Writ de Idemptitate nominis. 2 
And if an Exigent be to be awarded againſt one, if one who hath the ſame ; 
Name come, and faith that he is ready to anſwer, then the Plaintiff (c) may 
14 H. 4. 27. ay that he is not the ſame Perſon, and then the Plaintiff ſhall put a Diverſity 
of the Names, and the ſame ſhall be entred, and then the Exigent ſhall be 
x: awarded according to that Difference which the Plaintiff hath made. 
gH.4.3. 


(d) At the Exigent returned the Defendant appeareth by Superſedeas, and 
the Plaintiff ſaith, that he that appeareth is not the ſame Perſon: And the 
Opinion of Hanke was, that he ſhall be put to his Idemptitate nominis, and 
ſhall not that Way avoid the Outlawry. 

And if an Exigent be to be awarded upon an Indictment, if one cometh and c 
faith, that he hath the ſame Name as he againſt whom. the Proceſs upon the 
Indictment is awarded, and prayeth that the King's Attorney may put a Dif- 
ference of their Names the ſame ſhall not be done, for that ſhould change 
the Indictment, becauſe the Proceſs ought to be made according to the In- 
dictment; and if he be grieved by the Proceſs, he muſt ſue forth the Writ 
{ 269. ] % Idemptitate nominis, and ſhall not have other Remedy, &c. And he may 

have that Writ to the Juſtices of the Peace, if they award Proceſs of Utlagary 
upon Indictments taken before them, and alſo to the Juſtices of Gaol-delivery, 
as appeareth by (e) the Regiſter, fol. 195, 196. 


(a) So Note; The Tertenants are charged 1 | (4) But if there be a Diverſity of Names in 


{hall abate. 18 Ed. 2. Brief 834. 


account, and the Land is charged, although that 


no Judgment was given pro Rege, vix. in Defectu 
E xceution' J. C. de D. See Dyer 225. Sir Will. 
St. Loe's Caſe. 

() Or alledges that he is named J. S. and 
not J. R. as the Writ ſuppoſes; and thereupon 
he ſhall have a Scire facias againſt the Plaintiff 
in the Suit, Sc. See 1 H. 5. 5 

(el And if he does not ſay ſo in the Writ, it 


this Caſe, on ſuch Plea, &c. an Exigi de novo 
ſhall iſſue againſt the other; per Hull, 14 H. 4. 


27. and ſo in a Præcipe, Summons ad warranti- 


xand', Wc. 19 H. 6. 58. 
(e) Nere; At the Pluries Capias one appeared 
who had the ſame Name, and the Plaintiff ſaid 


he was not the ſame Perſon; and ſor that he 


had not put the Diverſity of the Names in his 
Writ, it abated. 22 Ed. 4. 14. 8 Ed. 3. 19. 


18 Ed. 2. Brief $34. 
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Writ de Homagio reſpectuando. 


A 1 Writ of Reſpite of Homage lieth, when the Heir comes of full Age 
L who holdeth of the King in Capite, and ought to ſue his Livery, then 
the Order is, that he firſt do Homage to the King, and thereupon to have his 
Writ of Livery to the Eſcheator ; but the King of Grace and Favour may 
reſpite his Homage as he pleaſeth: And thereupon he ſhall have a Writ unto 
the Eſcheator teſtifying the ſame, and commanding him to deliver him Seiſin 
of the Lands; and the Writ ſhall be ſuch (a): 

The King to his beloved, &c. his Eſcheator, &c. Know you, that we have reſ- 
pited the Homage of I. the Siſter and Heir of I. the Son of T. of B. deceaſed, due 
| to us for all the Lands and Tenements which the aforeſaid I. her Brother held of 
I us in Chief, on the Day when he died, until the Feaſt of Saint Michael next com- 
1 ing, and have rendred unto him thoſe Lands and Tenements: And therefore wwe 

I command you, that having received Security, &c. ; . 
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(b) Writ de Heretico comburendo. 


'B N It appeareth by Britton in his Book, that thoſe Perſons ſhall be 
burnt who felonioſly burn others Corn, or others Houſes, and alſo thoſe 
who are Sorcerers or Sorcereſſes; and Sodomites and Hereticks ſhall be burnt; 
and it appeareth by that Book, 7b. 1. cap. 17. that ſuch was the Common Law. 
(c) But note, That the Perſon who ſhall be burnt for Hereſy ought to be 
firſt convict thereof by the Biſhop who is his Dioceſan where he dwelleth, 
and abjured thereof, and afterwards, if he relapſe into that Hereſy or any 
other, and thereof be condemned in the ſaid Dioceſe, then he ſhall be ſent 
from the Clergy to the ſecular Power, to do with him as it ſhall pleaſe the 
King, &c. And then it ſeemeth the King, if he will, may pardon him the 
ſame; and the Form of the Writ is ſuch: | 1 5 
C The King, &c. to the Mayor and Sheriffs of London, greeting : Whereas the 
venerable Father Thomas Archbiſhop of Canterbury, Primate of all England, 
and Legale of the Apoſtolic See, with the Conſent and Aſſent of the Biſhops and his 


(a) But if the Lord takes Homage of the 
Heir within Ape, he is thereby out of Ward, 
ber Bro. Homage 9. vide Ant. 142. con. and fo 
the Law ſeems to have altered in this Point. 

(5 Note; Until the Time of H 4. no Perſon 
was put to Death for Opinions in Religion in 
Ergland: See the Reaſon hereof in Taylor”; Li- 
berty of” Propheſyins, p 1025. ſect. 13. Baker's 
Hiſtory 345. and Sander/on's Hiſtory 10. 

See the Caſes of Anne Knell and Anne Afteau, 
burnt 4 EA 6. for denying Chriſt to have taken 
his Fleſh of the Virgin Mary. Heylin's Hiſtory 
88, $9. and Burne!'s Hiſtory of the Reformation, 


firſt Part 27. where the Temporal Courts ad- 
judged what was Hereſy. See alſo good Matter 


in Petit, Brook 458. and 13 Co. 59. Mutton's 


Caſe. 

(c) See 12 Co. 56, 57, 93. That by the Com- 
mon Law no Biſhop could convi& of Hereſy as 
to Loſs of Life, but only as to Penance & pro 
ſalute Anime: But in the Caſe of Life, the Con- 
viction by the Common Law ought to have been 
before the Archbiſhop in Convocation. 

See Petits Collections 72, 73. the Writs and 


Proceſs for burning Bartbol. Legate and Anne 


Wightman. Temp. Jac. 1. 
4 H Brothers 
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60. Writ de Hæretico comburendo. 


Brothers the Suffragans, and alſo of the whole Clergy of his Province (a) in his 
Provincial Council aſſembled, the Orders of Low in this Behalf requiſite being in 
all Things obſerved, by his definitive Sentence pronounced and declared W. Sawtre 
(ſometime Chaplain condemned for Hereſy, and by him the ſaid W. heretofore in 
Form of Law abjured, and him the jaid W. relapſed into the ſaid Herely) a 
manifeſt Heretic, and decreed him te be degraded, and hath for that Cauſe really 
degraded him, from all clerical Prerogative and Frivilege, and hath decreed hin: 
the ſaid W. to be left, and hath really left him, to the Secular Court, according to 
the Laws and canonicel Sanctions ſet forth in this Behalf, and holy Mother thc 
Church hath nothing further to do in the Premiſſes: We therefore, being zealous for 
Fuſtice, and a Lover of the Catholic Faith, willing to maintain and defend holy 
Church, and the Rights and Liberties thereof, and (as much as in us lies) to ex- 
tirpate by the Roots ſuch Hereſies and Errors out of our Kingdom of England, and 
to puniſh Heretics ſo convicted with condign Puniſhment ; and being mindful that ſuch 
Heretics convicted in Form aforeſaid, and condemned according to the Law Divine and 
Human by canonical Inſtitution, and in this Behalf accuſtomed, ought to be burnt 
with a burning Flame of Fire, we command you, moſt ſtrictly as we can, firmly in- 
Joining, that you commit to the Fire the aforeſaid W. being in your Cuſtody, in 
ſome publick and open Place within the Tiberties of the City aforeſaid, before the 
People publickly, by reaſon of the Premiſſes, and cauſe him really to be burnt in the 
fame Fire, in deteſtation of this Crime, and to the manifeſt Example of other 
Chriſtians: And this you are by no Means to omit, under the Peril falling there- 
on. Witneſs, &c. - „ 5 
(5) And by that Writ it appeareth, that a Man ought to be convicted of D 
the Hereſy by the Archbiſhop and all the Clergy of that Province, and abju- 
red for the ſame, and afterwards anew convicted and condemned by the Clergy 
of the ſame Province, and that in their general Council of Convocation. But 
now by the Statute of Hen. 4. cap. 15. it is enacted, That every Biſhop in his 
Dioceſe may convict a Man of Hereſy, and abjure him, c. and afterwards 
eonvict him anew thereof, and condemn him, and warn the Sheriff or other 
Officer to apprehend him, and burn him, &c. And that the Sheriff or other 
Officer ought to do the ſame by the Precept of the Biſhop, and without any 
Writ from the King to do the ſame. And that is the Cauſe (as it ſeemeth) 
that that Writ is not put into the new Regiſters, becauſe that Writ ought not 
at this Day to be ſued forth, but is as it were void by Reaſon of the ſaid Act. 
(c) But now'by the Statute made Anno 25 H. 8. c. 14. that Statute which was 
made Anno 2 H. 4. is repealed and made void. And now it is enacted by this 
late Statute, that he who is abjured for Hereſy, and afterwards falleth into 


(a) See Bro. Hereſy 1. That if one will abjure c. 12. the Statute 5 R. 2. c. 5. and 2H. 5. c. 7. 
a ſecond Hereſy, yet he ſhall be burnt; and that and 25 . 8. c. 14. are repealed; and by 1 & 
altho* the ſecond Hereſy be in another Point of 2 PG. &{ Mar. c. 6. the Statutes 5 R. 2. 2 H 4. 
Faith. See Inſtit. Juris Canon. 144, 145. and 2 H. 5. are revived; and by Statute 1 E UE. 

(5b) See the Book of Entries Tit. Indiftment, c. 1. the Stat. 1 C 2 P. & M. c. 6. and 5; R. 2. 
an Indictment before Commiſſioners for Hereſy, 2 H. 4. 2H 5. are all repealed; fo that this now 
a Capias awarded, and the Party delivered to the ſtands as at Common Law before thoſe Statutes. 
Ordinary. | And Note; By the Statute 29 Car. 2. c. g. 

(c) See the Statutes, and mote by 25 H. 8. c. this Writ de Heretico comburendo is aboliſhed. 
14. the Stat. 2 H. 4. is repealed; and by 1 Elix. Laus Deo. 


Relapſe 


Writ upon the Statute o, Marlebridge, c. 


Relapſe, and is convicted thereof before the Ordinary, that yet the Ordinary 
ought not for to commit him to the Lay Power to be burnt, without the 
King's Writ firſt obtained for to burn him, as appeareth by the ſaid Statute of 
25 H. 8. cap. 14. more at large. 


Writ _ the Statute of Marlebridge for a Fine for 
Non fair pleading. 


E Writ upon the Statute of Marlebridge for not fair Pleading lieth, 


Party, Plaintiff or Defendant, becauſe he did not plead fairly, Sc. And the 
Writ ſhall be directed to the Sheriff himſelf, or Bailiff, or him who will de- 


mand ſuch Fine; and it is a Prohibition to him, commanding him that he do 
not demand ſuch Fi ine; and it may be ſued by the whole Hundred, or by all 


the County together, where he will _—_— ſuch Manner of Fine of them; 
and the Writ is ſuch: 

The King to the Sheriff, &c. Whereas it is provided by the Common Council, &c. 
that neither in the Circuits of Juſtices, nor in Counties, Hundreds, or in Courts 
Barons, from thenceforth any Fines ſhall be taken of any Man for fair Pleading, 
nor fo that any Occaſion ſhall be, We command you, that for the Time to come 
yon do not exact, or cauſe to be exafted of W. ſuch Fine, againſt the Form of the 
Proviſion aforeſaid ; And the Diſtreſs, if any, &c. 

And for the Hundred the Writ ſhall be ſuch : Ve command you, that for the 
Time to come you do not exact, or canſe to be exafied from the Commonalty of the 
Hundred of I. ſuch Fine, againſt the Form, &c. 

C And by the Rule in the Regiſter it may be againſt every other Man who 


will diſtrain for ſuch Fine, and he may have an Alias and a Pluries, and an 


Attachment upon the ſame: And if after the firſt Writ of Prohibition delivered 
he diſtrain for ſuch Fine, then the Party who is diſtrained may fue forth an 
Attachment againſt the Sheriff or Bailiff, or him who diftraineth him; and 
the Form of the Attachment is ſuch : 

The King to his Coroners in the County of Lincoln, greding : If A. fhail make 
you ſecure, 8c. then put, &c. B. our Sheriff, or our Sheriff of the County afarelaid, 
that he be before our Juſtices, &c. to ſhew wherefore, whereas it is provided ay 
the Common Council, &c. (as above) of any Man for fair Pleading, nor fo 
any Occaſion ſhall be, the ſaid Sheriff, (or the ſaid Bailiff) bath diſtrained the ſaid 
A. for ſuch Fine to be paid in the County aforeſaid, againſt the Form of the Pro- 
viſion aforeſaid, and againſt our Prohibition ;, and have there, 8c. and in the mean 
Time cauſe the Beaſts of him the ſaid A. taken upon that Occafion, to be delivered. 
Witneſs, &c. 


where the Sheriff or other Bailiff in his 5 will take a Fine of the. 


that 


[ 270. ] 


But note, That he may ſue forth that Writ of Attachment againſt the She- Attachment 
riff, or other, altho' that be never ſueth forth any Writ of Prohibition before upon a Proti- 
directed to the Sheriff or Bailiff; but then he ought for to be diſtrained for that bition. Br. 1 3. 


Fine ; for the Statute in itſelf is a Prohibition to the Sheriff, and to all others, 


Vide 9 H. 6. 
61. & 19H. 6. 


that they do not diſtrain for ſuch Fine for fair Pleading ; but if the Sheriff, or 54. Aſcue. 
; Other 


4 H 2 
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Grants made by the King, &c. 
other, demand ſuch Fine, and doth not diſtrain for the ſame, then he cannot 


have a Writ of Attachment for ſuch Demand made, becauſe he is not damnified 
by the Demand, e. 


Grants made by the King expreſſed and contained in the 
Regiſter, ro be remembred. 


K E King to the Bailiffs and honeſt Men of the Town of P. greeting : Know D 
you, that of our eſpecial Favour we have granted to you in Aid of paving 
the faid Town, that from the Day of the making theſe Preſents, until the End of 
five Years next following, you may take in the ſaid Town the Cuſtoms underwritten, 

to wit, For every Carriage on Horſeback, &c. And therefore we command you, 
that you take the ſaid Cuſtoms until the End of the ſaid Term, as before is ſaid 
but the ſaid Term of five Years being compleated, the ſaid Cuſtoms ſhall abſolutely 
ceaſe and be taken away. In Wiineſs, &c. 


Grant of a Stewardſhip. 


THE King, &c. Know you, that we have granted to our beloved and faithful I. 

W. of H. the Office and Government of the Stewardſhip of, &c. with all 
Things belonging to the ſaid Office, during our Pleaſure: And therefore we com- 
mand you, that you obey, anſwer, and faithfully attend him the ſaid W. in all 
Things as Steward, In Witneſs whereof, &c. 


Grants of Letters Patent. 


GEE in the Regiſter notable Forms of Grants of Letters Patent made by F 
the King in divers Manners, eſpecially among the Writs of Ad quod Dam- 
num, and allo after the Writs de Corrodio habendo. And there is a Patent made, 
Of the Cuſtody of the King's Foreſt, in recompence of à certain Sum granted to 
any one by the King for his Life. 

And other Patents there made upon Indentures between the King and others, 
upon a borrowing of Money by the King, by which Patents the King doth 
grant to hold and keep Covenant, c. $7 

The Grant of the King of the firſt Benefice which ſhall happen void is ſuch: 

The King to his Chancellor who now is, or who ſhall be ſo for the Time being, 
or Keeper of his Great Seal, greeting : We heartily defiring the Promotion of our 
beloved Clerk A. for bis good Service done, as well to Lord Ed ward ſome time 
King of England our Grandfather, as for us, and willing to follow him (from the 
Conſideration premiſed) with our gracious Favour, Will that he the ſaid A. be 
preſented to the firſt Eccleſiaſtical Benefice that ſhall become void, exceeding the 
Taxation of twenty Marks, which ſhall belong to our Preſentation, and which he 


ſpall 


Crants of Letters Patent. 
Hall think fit to accept: And therefore we command you, that you cauſe him the 


ſa'd A. to have our Letters of Preſentation to the firſt Ecclefiaſtical Benefice that 


fall become Vacant, which Hall ſo belong to us, and which he ſhall think fit to 
1 under our Great Seal in Form aforeſaid. In Witneſs whereof, &c. Wit- 
neſs, &c. 

But ſuch Grants are not in Uſe at this Day. 

A A Grant of the King to one of his Chaplains of a yearly Penſion out of the 
Exchequer, until he be promoted unto a Benefice, is thus : 

The King to all to whom, &c. greeting : We regarding the grateful and laud- 
able Services which our beloved Clerk A. hath before theſe Times willingly done for 
us, whereof we are certainly informed, as well by our beloved and faithful W. 
as by others our faithful Subjects, hoping that in our Buſineſs to be done, from the 
Purity of his Affection and Benevolence he will continue in ſucceſſive' Afts for the 
Future, and willing to follow him with our gracious Reward, have granted to 
him a certain annual Penſion of twenty Marks, to be received every Year at cur 


_ Exchequer, at the Feaſts of Eaſter and St. Michael by equal Portions, until he 


ſhall by us be provided within our Realm of England of an Ecclefiaſtical Benefice 
e he ſhall think fit to accept. In Witneſs, &c. Witneſs, &c. 

B There is another Grant in the Regiſter, fo!. 295: made by the King to one, 
to give him Authority to reconeile the King's enen who have left their 
Obedience, and adhered unto other the King 8 Enemies, Sc. and to grant 
Pardon to them; and the Grant is ſuch: 

The King to all and ſingular, &c. to whom, &c. greeting: Know ye, that we 
fully confiding in the even fidelity and provident Circumſpection of our beloved 
and faubful Anthony Lucy, have given to him the ſaid Anthony, by the Tenor 
of theſe Preſents, full Power of receiving to our Faith and Peace, the Men of 
the Parts of Galloway in Scotland, not being in our Faith and Peace, and others 


who adbere, or have adhered to the ſaid Scots againſt us, and with them were 


Enemies againſt us, and who are willing to come to our Faith and Peace, and 
whom he ſhall ſee fit to be admitted to our Faith and Peace, and in our Name 
to make Letters of Pardon of ſuch Adbering and Enmity, and alſo of ſuch Admiſ- 


fron to our Peace, to thoſe Men for their Security in this Behalf, to be accounted 


firm and free whatſoever the ſaid Anthony ſhall do in our Name in the Premiſſes. 
In Witneſs, &c. Witneſs, &c. 


C There is another Grant made unto one of the Cuſtody of a Caſtle, and the 
Ammunition therein, for what Time it ſhall pleaſe the King, and a Writ 


thereupon directed to him who had the Cuſtody thereof before, to deliver to 


him the Caſtle, and the Implements and Things appertaining to the ſame. 

And you may ſce there the Patents made to Sheriffs to be Sheriffs to the 
Counties, and alſo the Patents made to the Eſcheators of the Counties, and 
alſo the Writs to the old Sheriffs and Eicheators to deliver unto them the 
Rolls and Writs, &c. 


D And Letters Patent of Attendants unto Archbiſhops, Abbots, and all others, 


to be Attendants unto: them in thoſe Things which do appertain to their Of- 
| fice. The Form of Nomination to be made by the King to an Abbey or 
other Perſon. Of one to be Vicar, and that the Abbot do preſent him over 
to the Ordinary. And alſo the Form of Revocation made by the King of 


that Nomination. And alſo the Form of the Writ which the King ſends to 


the 
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Grants of Letters Patem. 


the Ordinary to admit of that Revocation, and to admit another Perſon by 
another Nomination. All theſe appear in the Regiſter, fol. 302. 

And divers other Preſentations made by the King, and alſo Revocations of 
his Preſentation ; and alſo Nominations made by the King in his own Right, 


or in the Right of others, are there in the Regiſter ; and Grants made by the 


King of Donatives, and the Writs directed unto the Sheriff to put them in 
Poſſeſſion ; and Writs there to the Ordinary, to aſſign unto a Prebendary 4 
Stall in the Choir, and a Place in the Chapter, who hath the Prebend by the 
King's Collation; and divers Ratifications there made by the King to divers 
Incumbents of Churches, or Prebends, which they have in Poſſeſſion as In- 
cumbents, Sc. 

And many Forms of Writs made to Abbots or Biſhops, to have yearly 
Penſions for his Chaplains, until they are promoted to Benefices: And the 
Writ to the Chancellor to preſent in the King's Name ſuch a one, the King's 
Chaplain, to the firſt Avoidance of any Benefice which ſhall be void, which 


appertains to the King; and alſo Grants by the King to receive a yearly Pen- 


ſion out of the Exchequer. 
And divers Forms of Writs of Proxy are in the Regiſter, to ſue, defend or 


anſwer, Ec. or to reſign a Benefice, &c. 


And the Form of the Reſignation, Sc. and the Form to make Proteſtation 
when a Man will refign his Benefice, &c. appear in the End of the Regiſter, 
in fol. 302. and in other Folio's there following. 


And fo endeth this preſent T reatiſe, called, New Natura Brevium, which Book 
fully declares the Natures of the Original Writs contained and expreſſed in the 


THE 


The TABLE to the BOOK of 


FIT Zz-HERBE RTV Natura Brevium. 


Abatement. 
W the Writ of Replevin abates, 
the Writ of Recaption ſhall abate 


165 L. 


I a Man uſes his Common pendent his Writ, 
it ſhall abate it — 1 M 
Where for want of Ji & armis, and when, 

if it is put in 194, 195, 196 H 

Non-tenure ſhall not abate a Nuper obiit 
456D 

A Writ of Diſceit fall not abate for Form 
217-E 


Where an Andita Querela ſhall abate 239 R 


In Debt, when it is in the Debet and Detinet 


| 272 
When in Quod permittat 289 K 
Nonſuit in the firſt Action ſhall not abate a 
Warrantia Chartæ 346. 
Where the Writ of Covenant ſhall abate, 


and where not 343E 
Accedas ad Curiam. 


To remove a Writ of Covenant: out of a. 
Hundred Court 341, 242: 


Abbot. See Copporation. 


Attions. 
When in Actions brought the King ſenderh 


his Writ not to proceed, Rege inconſulto 


36z3D&E 


A Decies antum is a popular Action 3 96 A 
Afions upon the Caſe; vide Treſpaſs 


upon the Caſe. 210 
Lies againſt the Arch-deacon for refuſing to 
give Induction 10g H 


Lies againſt a Man for falſely indicting an- 


other | 264 L 
Lies upon a verbal Covenant 341 G 
It lies for a Damage received by. a Nuſance 

408 
Accompt. 
The Forms of the Writ 268. 
In what Caſes it lies 266 P 2 Ar B, 266 C,. 
267 
Where may be ſued 267 D- 


It lies againſt one that was not actually Bai- 


liff 266 
Againſt him that receives the Profit of my 


Land ibid. A. 


For the Infant againſt his Father, or Guar- 


dian in Socage 266 B, 269 A, B 


Againſt one that enters without his Conſent 


270 B 

The Executors may have this Action 267 C 
It lies not againſt Executors ">" Ms 

It lies between Merchants that occupy in 

Common 267 D, E, 2716 
For the Succeſſor 267 
Where the Plaintiff may remove it by Pone, 
and where the Defendant 268 G 
The Writ. of Monſtravit upon the Statute, 
and where it lies ; 268 H 


Proceſs of Outlawry lies in Account 269, 
Debt lies for Arrearages of Accounts 270 C. 
It lies againſt a Woman, but not. againſt an 


Infant 271D 
Againſt a Prior ibid. F 
Againſt Baron for the Receipt: of his Feme 

wid F 
It lics for Goods delivered beyond the Seas 
271 G 


Where 


The 

Where Goods are delivered upon Condition 
2918 

Lies not againſt a Deputy Receiver 272B 
Lies not againft an Apprentice, but it lies 
againſt a Servant who is ſent to receive 
Money ibid. D 
Where againſt Collectors 2bid. F 
Where the Writ of Ex parte lies for the 


Accountant 302 I 
Ad Clericum admittendum. 
The Form of it 89 B 


For whom it lies, and to whom to be di- 

rected . 
Where it lies for the King s Patentee 89 D 
Where to the King ex Officio go E 
For the Patron after the fix Months ibid. F 
The Defendant ſhall not have it upon the 
Abatement of the Writ 90 H, I M 
The Defendant muſt make Title go 1, L, 


92 A 


When the Plaintiff ſhall have it without 

making Title g1N 
It may be directed to the Biſhop or his Vi- 
car General, againſt whom the Recovery 

was ibid. Q 
Diſtreſs againſt two g92B 
For a Stranger not Party to the Writ ibid. C 
Upon Agreement to preſent by Turns ibid. 


E F 

Admeaſurement de Dower. 
The Form of the Writ 348 G 
Where to be brought ibid. F 


Where it lies, and for whom 348 F, G, H, 


4 
It may be removed Bd 5 
Where to be made Haid. 
It lies not of an Improvement ibid. C 
Upon a Poſſeſſion in Law ibid. D 


Admeaſuremeni de Paſture 
The Form of it 291, 292, 293 
What it is, and where it lies 290 B, C, 
295 H 
Lies not for the Lord 291 D, 2923 D 
Nor againſt him, but an Aſſiſe only 291 D, 


292 


TABL E. 


Commoners by Vicinity ſhall have it 292 F. 
It may be removed ibid. F, G 
The Count in it | 293A 
The Form of the Writ to the Sheriff to 


make it ibid. B, C 


Where the Writ de Secunda Superoneratione 


lies, and the Form of it 294 F. 
Out of what Court wid. E 
The Forfeitures upon the Judgment 7b:d. G 


Ad quod Damnum. 
The Form of the Writ where the Lands are 
given in Mortmain 509, 510, 511 A 
Where a Chaplain or Woman give Land 510 
For a Chaplain and Layman 510 C 
Where, notwithſtanding the King's Licence 
to alien, there muſt be an Ad quod Dam- 
num 511 B 
The Form of the Writ where the King 
grants the Abbot Licence to purchate 


_z#bid. F 


To an Abbot or Biſhop to appropriate a 


Church 512H 


They muſt be made according to the Let- 


ters Patent of Licence 313 C, D 
It lies where an Hoſpital or Prebendary is 
to be founded ibid. E. 
Where the King's Tenant aliens, there ought 
to be an Ad quod Damnum ibid. H 
The Form of it ibid. EI 


Where the King gives Leave to make a 


Ditch near to one of his Ponds 315 D, E 
Upon granting the Aſſiſe of Bread, Sc. 
516 F 


Where Lands are given to the king to be 


given to a religious Houſe ibid. A 
Upon granting of a Pardon for Intruſion 
1bid. I 

For a Foreſter upon granting over his Office 
517 F. 


For cutting down Trees, and making Aſſart 


of the Wood in the Foreſt ibid. F 
For incloſing Part of a Foreſt ibid. G 
Where a Patent is granted, abſque aliquo - 
Brevi de ad quod Damnumn 101d. 


 Advowſon. 


The 
Advowfon, 

The King ſeiſed of an Advowſon, and du- 
ring the Avoidance grants this over, he 
ſhall not preſent 78N 

Where the Executor ſhall preſent upon an 


— ibid. P 


Between Parſon, Patron and Ordinary 113 R 


Between the Lord and his Servant 164 F 


| Aid le Roy. 

Upon Aid Trover the Action ſhall ſtay until 
a Procedendo in loquela out of the Chan- 
cery | 359E 

How the Writ ought to be 360 E, 361G 

It muſt appear that the King is concerned, 
otherwiſe-a Procedendo lies 362 C 


Aiel 02 Beſafel, 

The Form of the Writ of Aiel 507 

What it is, and where it lies, and for whom 
ibid. 


The Aunt and Niece ſhall j Join in it ibid. H 


Alienation ſans Licenſe. 


The King's Tenant ought not to alien his 


Lands until an Ad quod Damnum ſued out, 
and the King's Licence for it 


514 

In what Caſes a Licence under the Great 
Seal muſt be ſued out 513 H, 514 B, 
515 C 

Upon Alienation withour Licence the King 
ſeizeth the Lands 


Amercement. 
In what Caſes and upon what Amercements 
a Writ de moderata Miſericordia lies 172, 
173, 174, 175 
What Perſons are to be amerced, and how 
175 B 


Annuity. 


Debt lies not where it continues 280H, I 
It lies for Executors for Arrears of an An- 
nuity 


513H 
The Form of the Writ of Ad quod Damnum 


516 C 
| An Attaint lies not in an Aſſiſe except be- 


278 L, 2801 


TABLE. 


The Form of the Writ 357 B, C 
Where to be brought _ ibid. E. 
In what Caſes it lies 356 
In what Courts | ibid. B 
Where the Heir ſhall be charged 337 F 


It lies upon a Grant by a Corporation 358 
G, H, I, K 
ibid. I. 


Upon the King's Grant 
ibid. K 


By Patron and Ordinary's Grant 


Annua Penſio. 
Where this Writ lies, and for whom 528 G 
The Form of it 5 ibid. 
The Form of the Grant of a Deacon ibid. H 
What Abbies or Priories ought to have Pen- 


ſions and Corrodies ibid. 
Appeal. 
Lies not after Judgment in Quare impldi: 
101 A, B 
Appendant. 
An Hoſpital may be appendant to a Manor 
98 B 
Apoſtata Capiendo. 
In what Caſes it lies 333 C 
The Form of the Writ ibid. 


There muſt be a Certificate in Chancery 5 
533» 534 


_ _ Arreff. 
The Body of a Clergyman not to be taken 


in Execution upon a Statute 304 A 


alte. 


fore Juſtices of Aſſiſe or Common Pleas 


251 AI 


Againſt the Lord for fckaning the Com- 
mon 291 D 
The King cannot prorogue an Aſſiſe, be- 
cauſe the Defendant is in his Service 
361 U 

Where new Judges are made after Verdict, 
and before Judgment ibid. 1 


That they do not proceed Rege inconſullo, 
in what Caſes it ſhall be 363 D, E 
41 When 


The 


When an Aſſiſe may be put off for ſome 
Time 


Aiſe de Novel Diſſeifin 


Where it lies, and for whom, and in what 


Courts 409 A, 410B 
For what Things 413 H, 414 
The Days of the Returns 409 C 


The Juſtices of the Aſſiſe may take it with- 


out Patent 409 E, 411 A 
The Forms of it 410 F 
If before other Juſtices ibid. G, H, I, K 


The Form of it in the King's Bench or 


Common Pleas HB. 
The Demandant muſt find Sureties 72474. C 
Where there may be a Voucher 412 
It hes for Tenant by Elegit, Cc. zbid. G 


The Form of the Patent where there are ſe- 


vera! Aſſiſes depending between two Per- 


ſons 4131 
What ſhall abate it ibid. B 
A Patent directed to Juſtices 


Of what Seiſin 413 A, 414 C, ibid. F, H, 


4201 


There may be ſeveral Things in one Writ 
— 

Who ſhall be Diſſeiſors, and who not 20d. 
G, H 

Where the Writ of Aſſiſe of Common of- 


Paſture, Sc. lies 417 L 
The Forms of it l 
In what County, and where to be brought 

418 
Aﬀſiſe de Mort 12 
In what Courts to be brought 409 C 
The Days of the Return 1614. 
The Form of the Writs : $525 452 E 
The Proceſs in it 454 O 
In what Caſes it lies 451, 452, 453» 454 
The general Patent will ſerve 452 


ae Form of the Writ of 5ummons 101d. G 
The Aunt and Niece may join in it 453 
A Certiiicate, Writ of Aftociation, and 9g: 

non bin nes, will lie upon it 454 D 
It lics for the Heir againſt the Guardian 

ibid, 


Voucher lies in it ibid. 


363 F 


418 A 


For the Aſſociate 


TABLE. 


Lies not for Lands deviſable by Will 454T 
It lies againſt Strangers, and not Privies in 


Blood 455 L 
It lies for a younger Brother, where the 


elder hath been gone n Years ibid. 


Aff ſe de Nuſance. 
The Form of the Patent 426 TL, 
Where, in what Caſes, and for whim) it lies 
ibid. I, K, 427 N 


In what Counties it ſhall be ſned 426, 427 


Setting up a Fair, where it ſhall be a Nu- 
ſance 428 A 


1 


Aﬀſiſe de Darrein Preſentment. = 
The Form of the Writ 71F 
Where and for whom it lies 72 G, H, 731 


Tenant for Years 72 H 
Uſurpation upon an Infant "5g K 
Coparceners 74 A 
Where it may be per Journies Accounts: 
ibid. C 

Ai de Freſh Force. 
No Writ of falſe Jadgment lies in it 43 L 


Aﬀociation fn Aflife. & 5; non omnes. 
See Commiſſion. 

What it is, and where it hes 431 E, 422 F 

The Form of it 431 

For ſeveral Aſſiſes 434H1 


The Form of the Writ to Juſtices new aſ- 


ſigned 432 F, 434 A, 435 


432, 434, 433 
The Form of the Writ of $; non omnes 


433 H, 251 , 435 C 


An Aſſociation after an Aſſociation lies not 


433 
A general Patent to take all Aſſiſes id. 
The old Juſtices ſhall deliver their Records 
to the new ones 433 G 
Where one of the two Juſtices cannot come, 
and another 1s added 432 A 
The King may make an Aſſociation in Ju- 
rics, as well in Aſſiſes as Attaints 435 
So likewiſe to the Sheriff in a Rediſſciſin 


ibid. D, 437 K 
3 Although 


The 
A the Aſſiſe is diſcontinued, yet the 


Aſſociations and Writs of Si non omnes 


continue all the Aſſiſes 435 A 


attachment. 8 
Againſt the Lord that refuſeth to hold his 


Court, fo that his Tenant cannot proceed 
upon his Writ of Right 6E 
For diſtraining after a Ne injuſte vexes 21 D 
Lies againſt the Lord in Ancient Demeſne 
that refuſeth to hold his Court 26 D, E. 
Attachment lies againſt the Sheriffs that re- 
fuſe to execute "a Recordare 26 E, 27 A, 
B, 28 D 

Attachment againſt the Lord for diſtraining 
after a Monſtraverunt 32B,C, 33F, G, H, I 
For not doing Execution upon a Writ 4e 
Executione judicii 43 B 
Lies upon an Admittendum Clericum 89 C 


Attachment lies upon the Biſhop's Refuſal | 
When and where the King may have it 


to admit the Clerk upon a Quare non ad- 
miſit 109 C 


When it lies againſt the Sheriff in Title ' 


communicato capiendo 144 O, B, 145 
For not executing a Homine replegiands 
| 154 B 
Lies againſt the Sheriff for not executing a 
Pluries in Replevin 
Upon a Moderata Miſericordia 173 A, B, C, 
175 P, 176 
After a Writ De ſecuritate Pacis 183A 
Lies againſt the Sheriff for not delivering 
the Perſon that brings his Audita Querela 
240 F 
For not executing. a Writ of ea er 
265 N 
Lies for proceeding to Judgment after a 
Pone allowed 274 
Lies againſt the Sheriff if he will not make 
Admeaſurement of Common upon a Writ 
directed to him 292 F 
Lies againſt a Mayor that will not certify a 
Statute 303 C; 30s D 
Againſt the Sheriff for not executing an Ex- 
ecution upon it 308 B 
Lies againſt a Commiſſioner that will not 
certify the Conuſance of a Fine 343 B 


136 E. 


TABLE. 


It lies for proceeding after a Procedendo ad 
Judicium 359 C 


It lies not againſt Juſtices upon Record 


362 A 

It lies againſt the Lord for diſtraining after 
a Writ de Exoneratione Sette ad Cur* Com” 
del Baron 323 


So likewiſe againſt the Sheriff or his Bailiff 


374 B, 375 


2 lies when more Services are diſtrained for 


than are due 379 F, A 
Againſt the Sheriff for not returning right 
Perſons Jurors 387 
Upon a Writ de Tolneto aviet. Eſſend. 518 
It lies for not obeying the Writ de Corredio 
habendo _ 526 E 
It lies for proceeding after a Writ Ds Pul- 
ehre Placitando ſued out 596 C 


attachment ſur Pꝛohibltion. 


95 F, 100 M, N, 101 A 
Where the Party ſued in the Spiritual Court 


may have it 95 TH „ e 
Where it lies againſt the Judge 96 L 
For Suit for Treſpaſs ibid. M 
For illegally Excommunicating 97 C 


here it lies for proveoting after a Prohi- 
bition 98 14 
Where it lies after Judgment in Quare im- 
pedit 101 A, B, 102 1 
For citing the King? s Chaplains for Non- 


refidency 103G 
For ſuing out of the Realm 104 H 
So likewiſe upon a Citation from Rome 
ibid. 

For ſuing out of the Juriſdiction 106 F 


For ſuing for above forty Shillings in a 
County Court 107 A 


For dividing an intire Debt into ſeveral 


Plaints 5 ibid, 
For fuing in Treſpaſs Vi & armis 108 A 
For Charters which concern the Inheritance 


ibid. B 

F or proceeding after a Non ponend* in Aſſifis 
385 OC, 386 C 

412 attainder. 


The 


Attainder, 


Who fhall have the Eſtate of a Perſon at- 


tainted, and when 339 H, K 
The Pernor of the Profits ſhall 15 the 
King ibid. K 
The Form of the Writ 241 H, 242 N, A, 
C, 243 D 

In an Aſſiſe 249, K, 250 L, 2351 H 


Where it lies 241 G, 243, 247 M, O 
What is a good Bar to it — 4468 
In what Court 241 G, 247 M, O, 249 H 
It lies for that which toucheth the F reehold 


2411 

In Treſpaſs” ibid. K, L 
For Damages unpaid 242 M 
Upon a Nif 7 prius ibid. N, A 
In a Liberty or Corporation ibid. O 


Upon a Plaint without a Writ ibid. A, 557 F 
Within the Verge 


The Proſecutor may be bailed out of Prifon 
to proſecute his Writ 243D 
When the Heir ſhall have it 247 B, 248 


It lies for Vouchee 
For him in Reverſion 243 F. 247 A 
It lies not where the Witneſſes affirm the 


Verdict 244 H 
Where it lies although the Verdict is true 
ibid. A 


Upon an Inquiry in Waſte 
It lies for the King 

Where there are two Inqueſts 
In an Aſſiſe ibid. F 
It lies before Execution ſued ibid. 246 G, H 
The Judgment in Attaint 246 H, 252 L, 


245 C 


253 
It lies againſt the Tertenant 246K 
It lies not upon an Appeal 247 L 


Nonſuit after Appearance is peremptory 


248 D 
Where the Writs muſt be ſeveral my E. 


Lies not upon a falſe Verdict given in an 


Aſſiſe, except it be before Juſtices of Aſ- 
file or Common Bench 231 HH 


556 C, 557 F 


243 E, 247 A 


ibid. D, 247 Q 
245 E 


TABLE. 


Upon a Rediſſeiſin 252 
The Puniſhment of the Jurors when con- 
victed ibid. IL. 


Attornato faciendo & recipiendo. 
The Form of the Writ 367, 368 
When it lies, and for whom 367 D, 368, 
"+4 
When the Tenant is in Ward 368 A 
To do Suit in a Hundred Court, c. ibid. 
To the Bailiffs to receive an Attorney 369 C 


attoꝛney. | 
Their Powers, and who may make them. 
(See in Title Dedimus poteſtatem). | 
An Action lies againſt him for covinous 


Practice 2218 D, 233 A 
Where he may plead Non Jum informatus 
2241 


May bring Debt againſt his Clients upon his 


Bill 281L 
May be made in a Quid juris clamat & per 
que ſervitia 345 A 
The Tenant may make Attorney to do Suit 
at the Lord's Court 308 
So likewiſe in the Hundred or other Court 
ibid. 

They are to be admitred to execute their 
Authority 369 


Attoznment. 

Grantee of a Reverſion by Fine ſhall not 
bring Waſte until Attornment 1371 
Where Debt for Rent lies for the Rever- 
ſioner without Attornment, and where it 
muſt be 281 N 
The Meſne not compellable to attorn 
319L 

Where a Diſtringas ad ä Pen 


345 A 


Audita Querela. 
The Form of the Writ 233 
Where it lies, and for what ibid. H, 235, 
236 A, 237, 238, 239 B. 364 A 
Out of what Court 22398, B 
To whom directed 2233, 239 S, B 


Where 


The TAB L E. 


Where an Attorney covinouſly makes De- 


fault 239 A 
One Feoffee may have it againſt another 
240 B, 236 G 

Upon a Defeaſance 235 E 240C_ 

It lies upon a Releaſe after a Verdict 235A, 

2371, 239B 
Againſt the Grantee of an Eſtate 236 E 
It lies for the Heir ibid. B 
When a Stranger may have it ibid. G 
Upon a forged Statute 237 H 
It lies not after a Summons returned upon a 
Scire facias ibid. I 
It lies for an Infant ibid. K, 240 D 
For one in Dureſſe 238 L 

Upon a Releaſe to one Obligor ibid. M 
It is a Syperſedeas ibid. O 
It may comprehend two Matters 239 R 
Where it ſhall abate ibid. 
The Proceſs in it | id. 


Where out of the Common Pleas, and 
where out of the Chancery 239 B 
For the Feoffee of Part of the Land which 
did belong to the Recognifor 240 E. 
Where the Money upon a Statute or Re— 
cogniſance is entred into, and an Acquit- 
tance given 240 F 


Ancient Demeſhe. Ss 
What Lands are Ancient Demeſne 31D 


35D, E 
When a W 18 ouſted or diſſeiſed, what 
Remedy the Law allows him 23 F 


The Manor and the Demeſnes which is 
called Ancient Demeſue, is under the Ju- 
riſdiction of the Common Law; but the 


Lands which are holden of the Manor are 
ſuable no where but in the Ancient De- 
meſne Court 24 M, 223 A 
What Remedy a Copyhoider hack to reco- 


ver his Land 25 B 


The Tenant may bring an Aſſiſe againſt his 
Lord 26 E 


What Adds done make Ancient Demeſne 


Frank Fee | 28 
None but Socage Lands are Ancient De— 
meſne 29, 30 B 


In what Caſes they may have their Writ of 
Monſtraverunt 31 D, 31 F, 32 G, 
376 C, 387 F 

The Privileges of Ancient Demeſne 31 E, 
F, 376 C, 387 F, 521 A 

Diſceit lies upon a Fine levied at the Com- 


mon Law 22 
Not compellable to appear at any Leet or 

Torn 379 C 
Nor to ſerve upon Juries 387 F 


Not to pay Toll, Pontage, &c. 520 A 
They ſhall not contribute to the Expences 
of Knights. in Parliament 521 C 


Breve de Auxilio ad filium militem faciend vel 


ad Jlium maritand'. 


The Form of it 187 A 
When it lies, and for whom 187 B, 188 

| G. H 

How it muſt be paid 188 8 F 
It was at the Common Law 13id D 
To whom directed ibid. E, H 
For the King's Tenant ibid. F 
The Lord may diſtrain for it ibid. E. 


Ball. Vide Title Mainpiize. | 
Baily in Account. Vide Title Account. 


Blailiff of a MWano!.. 
N what Caſes the Lord of the Manor- 


ſhall bring a Writ of Reſcous,. for a Reſ- 
cous done to the Bailiff 231 


He ſhall have an Action of Treſpaſs for the 
Loſs of his Service ibid. B. 


Bailiff of a Franchile. 
In what Caſes. he ſhall maintain a Writ of 
Reſcous 230G, 231 A, B, 232D 
Where the Lord ſhall: have it 231B:; 


The Plaintiff upon an Execution ſhall have. 


It 232. 
Where compellable to admit an Attorney 
368, 369, 


Muſt have ſufficient Lands within the 


County 382 A. 
A Clergyman mult not be elected 405 B 
Baran. 
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The 


Baron & Feme. 6 

A Feme covert may be Attorney for her 
Huſband _ 63 C 
She ought to preſent within ſix Months 
81 T 

Feme excuſed from Waſte by her Huſband's 
Death 1361 
The Writ de Securitate Pacis lies for the 
Wife againſt the Huſband 
Where they ſhall join in a Writ of Diſceit 
223 0 
Conſpiracy lies not againſt them becauſe but 
one Perſon 264 K 
Account lies againſt Baron upon the Receipt 
of his Feme 271 F 


Debt (during Coverture) lies againſt Baron 


and Feme for the Debt of the Feme 
277 P, 279 C 
Againſt the Huſband upon the Wife's Con- 
tract 277 G 
The Huſband after the Wife's Death ſhall 
not bring an Action for a Debt due to 

her 279 C 
Where the Wife ſhall have a Rationabili 

parte bonorum 284 L 
May join in a Writ of Meſne 318 
The Wife may have a Detinue againſt her 

Huſband after Divorce 


They may be retained Servants 3920 
Where ſhe ſhall be a Diſſeiſoreſs, and where 


not 414 G 
Where they may have a Dum non ſuit infra 
Atatem 445K, 446 L 
Where the Wife ſhall have a Cui in vita 
446, 447 

Where ſhe ſhall have her ad Terminum qui 
preteriit 4065 A 


The Wife may have a Supplicavit againſt 
her Huſband 542 F 


Beau pleader. 
Where the Writ De pulchre Placitando lies, 


and to whom to be directed 603 A, C 
The Form of it ibid. B 
An Attachment lies upon it ibid. C 


185 F. 


325 A 
Quod ei deforceat lies for them 365 F, 366A 


TABLE. 


Cauſe Matrimonii prælicuti. 


HE Form of it 471 B 
In what Caſe, and for whom it lies 
471, 472 
It lies in the Per & Cui ach 
And Per, Cui & Poſt 472 E 


The Aunt and Niece may join in it ibid. F 


The Huſband and Wife may ſue it ibid. 
It may be ſued without any Writing to 
prove it . 


Cautione admittend'. 
The Form of it, and where it lies 145, 
146 C 


To the Sheriff to deliver a Perſon excom- 


municated 146 D 
Biſhop's Certificate of Abſolution ibid F 
Excommunication by the Chancellor of Ox- 

Ford 147 C 
A Super ſedeas granted to the Sheriff to diſ- 

charge one taken upon an Excom. capiendo 

M 

So likewiſe upon an Appeal from a Sentence 
148 E. 

Biſhop? s Certificate of Se ae 
ibid. F, 149 B, C, 150 D 


Court of Rome and their Bulls 149 B 
Super ſedeas during an Appeal 150 C, E. 
Scire facias bid. 
For a Perſon convict of Felony 151 A 
For Reſtitution to a Church or Sanftuary 
ibid. C 

Vagrant, Monk or Friar I 52 D 


Cauſe de remover. 
In a Writ of Right Patent 7 F, 8 A, C. D 
In a Writ of Right of Dower 16. E 
For the Petty Jury ; in Attaint after Convic- 
tion | 2.52 . 


Certiorari. 


What it is, and from whence it iſſues A 


To certify the Proceedings in the Ancient 


Demeſne (which were ſent into the Com- 
mon Bench) into the Chancery go A 
To Wy Waſte 1A 


To 


The 


To remove the Sureties and Recogniſance 


upon a Supplicavit 186 
Who may have it 189 B 
To certify it into Chancery 185 G, 186 D 
For the Petty Jury in Attaint 252 L 


To the Executors of Commiſſioners of Oyer 

---- and enn 259 A 
All Statutes may be certified into the Chan- 
cery, before Execution can be ſued upon 
them 
In a Perambulatione faciend 310 C 
To certify the Conuſance of a Fine 345 B, 
e . 346 D 

It lies to remove the Record to the new 
Judges after Verdict, and before Judg- 
ment in Aſſiſe 361 J, 363 G, 550 D 
To certify Records from one Court to ano- 
ther 363 1, 551 H 
To Remove a Priſoner convict of a Rediſ- 


 feifin into the King's Bench to be fined 


441E, F, 549 
To remove the Record of a Rediſſeiſin 
548 B, 549 : 
Pol - Diſſeifin, or Aſſiſe De Novel Difjeifi 


549 D, 0 85 . K&9 D 


Upon an Attaint ſued 49 E, 552 G 


For Damages upon the FR of an Aſſiſe 


of Novel Diſfeifin 560 A, 552 B 
Where the Recovery is in an inferior Juril- 
diction to certify it into the King's Bench 
to make Execution 550 B, 356 B, 557 L 
Where there are new Judges 5501 
Upon a Voucher to Warranty in an Aſſiſe 
551 G 
To certify all Pleas before Juſtices in Eyre, 
when they come into the Country ibid. K 
To remove a Record from the Common 
Pleas into Chancery, and from thence 
into the King's Bench by Mittzmus 5524 
To ſtay Proceeding where the Record can- 
- not be had 553D 
To the Mayor of the Staple, to certify a 
Statute pid. D 
To certify an Indicment taken before the 
Fuſtices in Eyre, and other Juſtices 


To the Mayor and Sheriffs of London 354 E. 


303 C, 304 E, F, 305 D, 307 B 


In what Caſes 


TABLE. 


To certify an Outlawry 555 G, 5371, 559 G 
To the Barons of the Exchequer, to certify 
a2 Debt due to the King 5578 
To a Biſhop to certify how many Admiſſi- 
ons to a Church ſince x Ed. 4. ibid. M 
To the Cuſtos Brevium ibid. N 
For a Peer of the Realm that is ſuing to an 
Outlawry 5 558 C 
To the Eſcheator 359 FH A 
To certify a Record upon Se defendendo 
found, that there may be a Pardon 
548 F 


Certificate of the Biſhop. 

119 I., 124 D, E, 144N 

Upon a Vi laica Removenda 124 P, E 

The Form of the Biſhop's Certificate 125 B 

Before the Writ of Excommunicato Capiendo 
can iſſue forth 144 N 


In Baſtardy 363 G 


Certificate ſur Allie, Attaint, Mozt 


d' Anceſtog, EC. 
Where the Writ of Certificate upon Aſſiſe 


ſued lies 421, 422 F, 425 D, E 
Where it ought to be ſued 421 F 
Before whom 425 B, ibid. F 
To whom directed 421, 425 C 


The Judges ſhall have a Patent 421, 422 A 
The Form of the Patent and Certificate 


421 D, 422 E 

Where the Bailiff pleads a wrong Plea. 
422 F, 424 C 

Upon new Matter there may be a ſpecial 
Patent 4243 
. the Releaſe is left in Court after it 
s pleaded ibid. D 


ths a Certificate fued there may be a 8. 


non omnes, and an Aſſociation 425 A. 
Ceffavit. 
The] Form of the Writ 478, 479; 


For Services to be done in the Church 48 


In the Per, Citi and Poſt 479 
In what Caſes, and for whom it lics 478 H, 


& / Gs 400, 4815 482, 434 D, 5 
Lies 


The: 


Lies not between Dower and Tenant in _ 
479, 
The Quantity of the Services, nor Seidl, 
not traverſable 481 F, G 
Where the Aunt and Niece ſhall join, and 
where not a ibid. H 
Several Perſons ibid. 
It lies upon a Ceſſer for two Vears ibid. 
What is a good Plea to it ibid. 
For Service to be done in the Church, and 
alſo for Charitable Uſes 481, 482 
Where Land is given to find Eſtovers, or 
the fourth Part of the annual Profit, 
there the Writ will lie, if there is a Failer 
4382 A 


| It wall not lie but where there is a Tenure 


483C 


Champertp. 
What it is 349 A, 350C, 399 K, L 
The Form of the Writ 398 


In what Court it lies | i bid. B 
Who ſhall be puniſhed ibid. D, 399 K, L 
What ſhall not be Champerty ibid. D, F, H 
Falſe Latin ſhall not abate it for the King 


ibid. 
ibid. N 


Againſt Officers 


Churchwardens. 
May have Treſpaſs for taking the Goods of 
the Church in their own or Predeceſſors 
Time 208 K 


Commiſſion. 
To levy Eſcuage 191 E 


Where the Writ of Si non omnes hes 251 H, 
255 C, 432 A 
Vide Tuu!” Oyer and Terminer 253, 254, 


255,256 
To repair a decayed Wall or Bridge 296 E 


Fo take a Fine 344 G 
To certify the Biſhop's Fealty 394 B 


Common. 

If a Man be diſſciſcd of his Common, he 
ſhall have an Aſſiſe 418 A 

Qucd permittat lies of Common 286 F, 287 


II, L. 


What Commoners ſhall be ſtinted 


The Form of the Writ 


745 L E. 


An Admeaſurement of Paſture lies between 
the Tenants, when the Common is ſur- 
charged 290 B, 291 D, 292 E. 

But the Lord may diſtrain 291 D 

But if the Lord ſurcharge, the Tenants may 
bring an Aſſiſe ibid. D, 292 


ibid. 
Where the Writ De ſecunda Superoneratione 


lies, c. 294 
Where brought ibid. E 
He cannot have a Curia clandenda 297 C 
Where Common is claimed in Land of an- 

other, he may have his Writ of Quo jure 


299 


Where the Tenant may improve againſt the 


Lord 414 E 
Common appendant cannot be uſed but 
with thoſe Cattle that ſoil the Land 419 

>. C4280 K 

But if a Man claim Common without Num- 


ber, or for twenty Cattle, then it is other- 
wiſe 


419 

Who may claim Common of Vicinage ibid. 
D, E. 

Common of Endes muſt be to the old 
Houſes 420 H 
And is appurtenant ibid. N 

Confemili Caſu. 

Where it lies 113D, 114F 


Conge a Eflier. 


In what Caſes it muſt be, and what it 1s 


392, 393 C, 394 


395 

| Contra formam Feoffamenti. 
The Form of the Writ 379 
In what Caſes it lies ibid. 
Who ſhall have it ibid. 380 
Againſt whom it lies 380 H 

Conſpfracp. 

The ſeveral Forms of the Writ 261 F, 
ag 264, 265 N 
Where to be brought 265 M 
W hat it is, and for what it lies 6D. 


261 E, F, 202, 263 
It 


The” 
It lies againſt two Perſons at the leaſt 264 K 
It lies not for an Acquittal upon an Appeal, 


except there is an Indictment 261 F 
It lies not againſt Baron and Feme becauſe 


but one Perſon 264 K 
The Acceſſary ſhall have it 262A 
The Form of the Writ 264 


Upon Indictments before any who have 
Gaol-Delivery 14 B 
It lieth not againſt the Indictors 262 C, D 
One found Guilty, and the other Not guilty 
| ibid. E, F 
Lies not where there is an Act of general 
Pardon s 2630 
Shall recover treble Damages bid. H 
Where there is a Conſpiracy againſt a Man's 
Eſtate 264 B 


It lies upon an Indictment for Treſpals ibid, 


CF 
For: fan of Deeds 5 
For finding a falſe Office of my Land ibid. 


An Action upon the Caſe lies againſt one 
Perſon for falſly indicting another 26 5 1. 


Conlultation. 

The Form of the Writ 122 L, 

In what Caſes it lies 116 N, O, 117 P, Q, 
R, 8, A, B, 118 D, G, 119 L, 120 B, 


C. F, G, H, 121K, 13 M, A, B, C, a 


£5 D, 122 K, Ls 
To whom to be directed 
Wen two Conſultations ſhall be granted 
ibid. F 
11 in "i Caſes of Tithes ibid. G, H 
Lies Pro Silva Cædua 119 
In ſome Caſcs for Slander 


Court 119 K 
Illegal Oath 120 A 
It lies where a Duty is payable to the 

Church 120 C 
Lies after an Appeal 


on 1211 


For taking and detaining another Man's 


Wife ibid. K 


TABLE. 


The Indorſment of the Libel 


H 
123A 
118 E, F, 


ibid. K, 122 8 
No Damage to be recovered in the Spiritual 


| ibid. D 
For forbidding the Friars to hear Confeſſi- 


121. 
ibid. 

It ought not to be granted but where a 
Man cannot recover at the Common Law 
122 H 

For the Parſon, Pariſhioners where ibid. L. 
Upon a Deviſe to repair the Church, Ce. 
123A 

To proceed ita quod de Cedua tantum ibid. B 
Scire facias quare Conſultationem non, Oc. 


By what Courts to be granted 


ibid. C 
Upon Indicavit 119 L 
Contribution. oy 
The Form of the Writ | 378B 
Where it lies, and for whom ibid. B 
The Proceſs in it 379D 


Coparceners. Vide Title 
Partition. 


Copyholders. 


If a Copyholder in Ancient Demeſne is 
ouſted, what Remedy to recover his 
Land 25 B 


All en were originally Villains 


: 7014, C 
Coꝛoners. 
The Form of the Writ de Coronatore Eligendo : 
381M 
Where it lies ibid. 
By whom to be choſen $19. F. 
How to be diſcharged ibid. 
Coꝛpozation. Do 
May be a Difſeifor - 364 A 
Where they ſhall have a fine 3 Caplbul : 
450 


Where an Abbot and Convent aliens, the 
Donor or his Heir may bring a Contra 
formam collationis 484 F, A, 485 

It lies for the Donor or his Heir only 

ibid. C, D 

The Form of the Writ | ibid. D 

Cannot purchaſe Lands without an Ad quod 
Damnum 4 509 A, 


4 K May 


The TAB LX 


bring a Writ to be diſeharged from 


Where the Writ 4* Corrodio S lies 


525 A, gan oh D 


For the King only 525 A,B 
The Form of the Writ ibid. B 
An Attachment lies for not obeying it 
526 E 

Upon the Death of che Party admitted, the 
King ſhall preſent again 527B 


But in Caſe of a Chaplain it is otherwiſe 


ibid. B 


Where it may be granted to ſeveral Perſons, 


and where to but one ee 

The Difference between the King's Letter 

and his Requeſt | 528 E 

What Fenures are not chargeable _ b 
ibi 


A Liſt of the Priories and Abbies that ought 


to have Corrodies and Penſions 329, 530 
Couſinage. 
The Form of the Writ 2 508 K 


What it is, where, and for whom it lies 
508 I, L, M, N, O, P, 


It lies not between Privies in Blood ibid. G 
Eovenant. 

The Perm of the Writ 241B 
For Executors ibid. F 
Againſt Executors ibid. H 
The ſeveral Natures of Covenants 340 A 
Where the Action to be laid 343. E. 
It eannot be without Deed 341 C 
Except in London 343A 
Lies for and againſt Executors 341 D, F, 

H, 343D 
In what Courts 341 
When to be brought 3421 
Eigne Title 342 M 
May be removed 341 


It lies for an Aſſignee of a Leſſee 343 C 
Where Covenant of an Infant ſhall bind him 


390 D 


Ma 
Fay ment of Toll, Pontage, Ce. 519 E 
May Live a Writ de Libertatibus allocandis 


1 


Covenant de Fine levier. Vide Title 
Fines, 


Curteſy of England. 
N oy Fenant Per Curtefy loſeth his Privi- 
* 128 D 
The Heir ſhall not be in Ward *during the 
Life of Tenant per Curtefy 336 L, Q 
He may winy a Writ of Efcheat 4340 M 
It ſhall not be — a Poſſeſfion in Fact 
0D 
May bring his Quod oi deforcent 7 B 


Courts. See in Title Prohibition. 


Superledeas. 
The Jurifai&ion of the Marſhalſea Court, 
and of what Things they ought to hold 
Plea, and of what not 346, 647, 548 


Cui ante Di vortium. 


The Form of the Writ =. 08 
In what Caſes, and for whom it lies 440 F, 
471 G, I, K, L, M 
In the Per, Cui, and Paſt ibid. 
The Aunt and Niece ſhall have it ibid. L. 
| Cui in vita. 
In what Caſes, and for whom it lies, and 
where 446, 447, 448 
It lies where the Huſband and Wife loſe by 
Default the Wife's Lang 366 C 
The Forms of the Writ 447, 448 
It lies where Lands are loſt by Default 
n 
Where there is a Joint tenaney ibid. F, 
Sl 48 K, 449 B 
The Aunt and Niece may have it 449D 
Of a Rent 450 G 
Curia Claudenda. 
The Form of it 297 
W here to be ſued ibid. G, H 
When, and for whom it lies ibid. N, B 
It lies for a Commoner ibid. C 
How the Count muſt be 298 E. 
Cuſtom 


The TABLE. 


CTuſtom and Serbites. 
The Form of the Writ 


The Nature of | it, and for whom it lies 7614. 
B, C, D, 355, 356 


In what Courts it lies 354 B, E 


Several Tenants may be fued in one Writ 


355 F 
It may be in the Right only ibid. G 
How the Count ſhall be ibid. G, I, M 
When Homage is demanded ibid. L 
The Miſe ſhall be joined ibid. N 


Damages and Cos. 


FF Replevin, when Plaintiff ſhall recover 


Damages and Colts, and when not 159 
F, G, HI. 


Shall be recovered upon a Recaption 164 


Upon a Writ De ſeruritate Pacis 183A 
Damages are recoverable in a Writ of Diſ- 
ceit 224 M 
How to be aſſeſſed when two Defendants 
ſever in pleading, and are found Guilty 
! two ſeveral Inqueſts 245 E 


Damage Fealant. 
What Beaſts, and whoſe may be diſtrained 


for it 164 E. 
Vide in titulo Parco fratto 228 
Vide in.titmlo Reſcous 230 


Where a Commoner may diſtrain Damage 
Feaſant 297 C 


Darrein Prefentment. 
For whom, and i in What Caſes this Writ lies 
1141 


Decies tantum. 
The Form of the Writ 396 
In what Caſes it lies, and for whom ibid. 4 


Dedimus poteſtatem. 
Formerly all Perſons 2 to appear in 
Perſon, and not by Atterney 59 C 


The King may licenfe a Man to make tits 
Attorney ibid. C, 60 E, F, A, 61 B 
The Chancellor ſhall make Letters Patent 
thereof 61 B, B 
Plaintiff or Defendant may make their At- 
torney now by Warrant 257d. D, 62 1, K, 
O, p 

Where the Judges will refuſe ſuch Attorney 
62 E, G, H, L, M, N, 63 D, E, F 

By an —y when and how to be made 


ibid. , I, K 
For Vouchee | 64 P 
Where there is Interpleading bid 8 
For him in Reverſion ibid. F 
For Sheriffs "Or Eſcheators 65 V, A 


Default. 
In what Caſes, and upon what Defaults the 


Writ of Nod ei deforceat lies 364, 365, 
366 


Debt. 
In what Caſes it properly lies 272, 2735 
274, 27% 276, 277 
Lies not in the Spiritual Court, but in Caſes 
of Marriages or Wills 340 - 


It lies againſt the Heir or Executors for not 


paying Aid pur faire fils Chevalier, &c. 

1891, 282 G 

Againſt the Sheriff upon an Eſcape 211 C, 

278 A, 282 P 

It may be brought for ten Pounds in Mo- 

ney and ten Quarters of Corn 3 

It lies upon Arrearages of Accounts 279 C 
The Form of the Writ of Debt 273 H, I. 


357 © 

In what Courts it may be brought 272,273 
When in the Detinet only, and when in the 
Debet and Detinet 273, 274 M, 275 D 


Foreign Plea 2731 
Where it is brought againſt the Heir 275 

B, Cy $924 
By'an Abbot as Executor 274 A 


It lies againſt the Ordinary till Adminiſtra- 
tion granted 275D 
But it lies not for him 277 E 
For a Duty to be done beyond the Seas bid. 
4 K 2 1 ip 


| 


It hes (during the Coverture) againſt Baron 
and Feme for the Debts of the Feme 
277 F, 279 C 

It hes againſt the Maſter upon the Servant's 
Contract 277 G 
It lies notwithſtanding a Re-entry ibid. H 


Debt upon Bond lies not for the Heir, but 


for the Executors or Adminiſtrators 7b. I 
It lies for the Arrears of an Annuity 278 L, 


279 C, 2811 

| Where Executors ſhall bring Debt for Rent 
2280 E. 
It lies upon an Arbitrament ibid. G 


If a Liberate is directed to the Cuſtomer of 

the King, at what Time ſoever he hath 

Aſſets in his Hands, Debt lies thereupon 
againſt him . 

It lies not * an Annuity where it con- 

tinues ibid. H 


For Bailiff and Receiver for Surpluſage ib. 


It hies for an Attorney 281 L 
It lies not where the Contrect is diſſolved 
ibid. 


It lies for a Deviſee of a Reverſion without 
Attornment ibid. N 


It lies againſt Leſſee after the Surrender of 


his Term 282A 
It lies upon a Judgment ibid. C 
Lies betwixt two Partners upon a Promiſe 
for Equality of Partition 283 H 
It lies upon a becoming Pledge, without 
Writing ibid. 
It lies not upon a Bond payable at ſeveral 
Days, till all the Days are paſt 3-41 


Detinue. 

The Form of the Writs 323 B 
In what Courts they lie ibid. 
In what Caſes it lies  #bid. A, 324 E 
Where a Prohibition lies in it 323 C 

For what Charters 324 F, G, H 


For the Heir in Tail W H 
The Heir ſhall bring it, though he hath not 


the Land ibid. I, K, L 
After a Diſſeiſin * L 


Where Bailment pending the Action is a 
good Cauſe 325 M 


The Wife ſhall have it after Divorce 77% A 


Upon the Death of an Idiot 


ibid. F 


The TABLE. 


'Deviſe, 5 
The Writ of Ex gravi Querela lies to exe- 
cute the Deviſe e of Lands in Fee or in 
Tail, where Lands are deviſable by Cu- 


ſtom 459 IL. 
Where Lands or Goods | in London are de- 
a YR cps H 


Diem claufit extremum. 


What it is, — where it lies 566 K, FA 


A, B, C, D, 560 F 
566, 567, 568 
568 H 

It muſt be executed by the Eſcheator id A 
It muſt be ſued out within the Year 569 C 
For the Wife where the Huſband is out- 
lawed 571D 


The Form af it 


Diſclaimer. 
It lieth for the Tenant in a Writ of Cuſtoms 


againſt the Demandant 355 H 

| Diſceit. Ro | 
The Form of the Writ 217 E 
The Proceſs in it 228 D 
In what Caſes it ea 217 E, 22 1,222, 223, 
224, 225 

Where to be brought 224 L, 226 G 


No Vi & armis in it | 217 E 

For ſuing Writs in the Name of Attorney 

without Leave ibid. 218 A, 227 B 

Upon a Forgery 218 B, C, 225 O, 227 K 

Againſt an Attorney for Covi 219 E, 226 
I.,. 233, 234 A 


For perſonating another, and confeſſing the 


Action 219 A, 224 H, 227 A, B 


Where a Protection is purchaſed for one 


which never was beyond the Seas 220 B 
Againſt the Sheriff for a falſe Return 221 C, 


223 B, D, 224G 


It lies for levying a. Fine of Ancient De- 


meſne Lands 
For Baron and Feme 
For imbezilling a Writ 223 E 
For not performing a Bargain 224 F 
W here a Summons is returned where de faro 

there was none 223 B, D, 224 G 

| Where 


223 A, 225 P, 226E 
223 C, 225B 


The TABLE. 


Where an Attorney may plead Non ſum in- 

formatus 2241 
It lies upon a Warranty ibid. K 
It lies for ſuing a troubleſome Action 225 N 


It lies for the Heir ibid. Q 
For the Executors ibid. R 
For the Vouchee e 
The Summoners and Pledges to be examined 
ibid. C 
It lies for him in Reverſion ibid. D, E 
It lies againſt the King 226 F 


For ſuing out Execution without a Summons 

ibid. H 

It lies againſt an Eſcheator 228D 
Diſmes. 

Before the Statute of the 18 Ed 3. the Right 
of the Tithes were determined in the 
Temporal Courts, but that Statute hath 

altered the Law FBS. 70 F 

For Sheep, Calves, Kine, Milk, Sc. Tow 


ayable, and when 1188 
Of what Things Tithes ſhall be 122 F, 


ibid. G. 


Difſeiſin, 
Where a Uſurpation ſhall not hurt the Dif- 


ſeiſee 85 F 

A Corporation may be a Diſſeiſor 364A 
When an Infant or Feme ſhall not be Diſ- 
ſeiſors . 
When a Man ſhall be ſaid to be a Difleifor 
| ' mid G 


Diffrels, 


The Lord in Ancient Demeſne not to di- 
ſtrain his T enant after a Monſtraverunt 
32 B, 33C 

Although for the King's Debt, lies not 


againſt Tenant in Dower 1068 
For two Diſtreſſes a Recaption lies 164 E. 
165 F, G 

Pur Aid pur fair fits Chevalier 188 E 


Cattle diſtrained ought not to be impounded 
in an unknown Place or foreign County 

| 203 N, O 
It ou not be in the King Highway 204 
A, 401 E. 


4140 


What Cattle are not diſtrainable 204 B, 
401 E 
Where upon Diſtreſſes a Parco fra lies 

228, 229 
What Things are diſtrainable 230 E 
Upon a Diſtreſs taken, and a Reſcous made, 
ſee what Remedy 230, 232 
The Lord may diſtrain for Suit to his Mill 


28; M 


He may diſtrain thoſe that ſurcharge the 


Common 291 D 
For not repairing a Bridge or Wall 299E 
W here a Writ of Meſne lies upon it 316 M, 

N 


A Writ of Annuity will not lie after a Di- 


ſtreſs 356 
Where upon a Diſtreſs by the Lord, the 
Writ of Exoneratione Sets ad Curiam 
Com. vel Baron lies 369 A, 370, 371, 372 
Diſtreſs muſt not be made upon Glebe 402 
Where ſeveral Perſons are to do one Service; 
if the Sheriff diſtrains any one of them, 
he may have his Writ of Deonerando pro 
rata rom 535 H 


Dote Ananda. 


The Form of the Writ, and for whom, and 


in what Caſes it lies 589 C 
Oath muſt be firſt made in Chancery 
36589 D, 592 C 
Security to be given that ſhe marry not 
without Licence 5 390 
Where Lands are holden of a Subject ib, A 
She may have a Dedimus to take her Oath: 


359i C 
Where ſhe muſt bring her Writ of Dower 
againſt the Heir 592 


The Heir may (upon Surmiſe that too much 
is aſſigned for Dower) have a new Inquiſi+ 
tion, and the Matter: is re-examined ib. B. 


Dower. . 
Tenant in Dower ſhall: not be diſtrained for 
her Huſband's Debts 106 G, 353 Q 


Tenant in Dower may have a Sea ad „ 
dinum | 


What her 9 is, and what Remedy 


for. ĩt 377 E. 
She. 


The 


She may bring a Writ of Eſcheat 340 M 
The Forms of the Writ Unde nibil habet 347 
_ Where it lies, and for whom 346 E 
In what Courts ibid. 
Of what ſhe ſhall be endowed 347, 350 E, 


3511 K 
It may be of a Poſſeſſion in Law 350 
Nat of her own Land ibid. E. 


Nor when the Eſtate is determined in her 

Huſband's Life-time 330 F, 351 
It ſhall be of a Tenancy in Common 3811 
At what Age ſhe ſhall have it ibid. L 
Upon an Exchange 
Where ſhe may endow herſelf as Guardian 

in Socage | 3510 
Not of a Reverſion ex aſſenſuu Patris 352 A 


For the Wife of the _ ibid. C 
The Heir muſt aſſign ibid. E, 377 E. 
Where ſhe elopes he. mal laſe t 352 H 
Where the Huſband is attainted ibid. 


Lies not en there was a Jointenancy 


ibid. K 
Ex aſſenſi Patris Matris. & Fratris ibid. 

L, M 
Ad oſtium Cameræ, ad iun Eccleſiæ zbid. 
| M, N 
Of Gavelkind Lands ibid. O 
Free Bench | ig P 
She may bring a Quod ei e 364 B 


Where ſhe may have her Writ pro Exone- 
ratione Settæ ad Cur. Com. vel Baron. 370 
Tenant in Dower of Capite Land muſt not 
marry without the King's Licence 40g, 
E's 404 


Dꝛoit de Dawer. 

What it is, where to be ſucd, and how. to 
| be directed 25 $3 60 Ws + 

How to be removed, and into wht Courts 

4hid. 

When to be brought na the Feoffee 

17 F 

When, and how againſt Tenant in Tail 

z᷑b id. A 

When to be brought in tbe Heir's Court 

ibid. F, A, B 

How, and where to be brought againſt the 

Leſſee for Life ibid. B 


ibid. 


16 E 


It lie for Par of her Dower | 17 
If ſhe loſeth her Land by Default i in a Præ- 
cipe, yet ſhe may have this Writ 18 D 
But if ſhe loſeth it by Action tried, ſhe hath 
no Remedy but Attaint __#6id.E 
This Writ lies for a Moiety; according to 


the Uſage of Gavelkind ibid. H 
Doott Cloſe. | 
What it is, and in what Caſes it hes 23 F, 

24 M 

It lies for Common of Paſture, ſtopping of 
a Way, &c. 23 H, I, 24 K, L. 

The 225 of the Writ 11: 008-0 

The Form of it, and Proceedings thereupon 
ibid. 
Proteſtation to proſecute 24 N 
Where the Lord is a Party 26 E. 
Voucher or Foreign Plea 29 G, 30 H 


Droit in the Debet and Solet, where 5 lies 
! | 287 H 


The Forms of the Writ 325 C, "426D, F, H 
Where it lieth, and for whom 325 B, 326 


N. H, 335, 330» 337 


Where id may be ſued 326 F 
It may be removed ibid. G 
For Guardian in Socage ibid. H 
Upon a Feoffment by SCallaſion.. 334K 


The, Wife within Age ſhall be > Ward 335 


The Woman's Age ibid. 
The Judgment 337 

= Dyoit Patent. 
The Form of te Writ for Lands, &c. 3G, 
H, 1 


For Land Rent, and Paſſage over the River 


of ame 4E. 
For a Knight's 1 4B 
Quia Dominus remifit, Curiam 6A 


For what it lies, and by whom to be brought 
IN 20, D, 3 E, 31 C, D 

To whom to be directed 3F, H, 4A, ;E 
It may be brought by ſeveral Tenants 5 D 
It may be brought in the King 8 Courts by 
the Lord's Licence 5 F 
The Form of the Licence 6A 
The 


The Form of a Writ to compel the Lord 
to hold a Court that he may proceed 
upon his Writ of Right id. E 

Where Right is delayed or denied, the 
Party grieved may remove his Plaint by 
a Tolt 5 F 

When to be removed, by whom, and to 
what Courts | 

Upon joining the Miſe a Prohibition lies, 
until the Juſtices in Eyre come into the 

County 1 9E, F 

How to lay the Seiſin in a Writ of 1575 

10 LJ 


Dzꝛoit en London on auter City. 
Who may have this Writ, and to whom to 

be directed 12 B, 13 C, D, 14 F 
How to proceed if the Tenant voucheth a 
Foreigner 13 E 
What 

directed 


14 , 186 A 


A Recovery in a real Action in the Com- 


mon Bench is good, if the Mayor and 


Sheriffs do not demand Conufance 16 0 


Dꝛolt de Ratfonabſli parte. Vide Title 
by the Ratfonabili parte. 


Dꝛoit d' Advowſon. 
For whom it lies 69 B, C, D, 70 H, 71 B, 


C, D 
Eſplees muſt be alledged 69 B 
Trial by Grand Aſſiſe ibid. C 
De medietate Advocationis 71B 
Tender de Demy mark 71D 
Dum fuit infra tate. 
The Form of the Writ 446 1 
In what Caſes it lies ibid. G, 1, 445 K, 
446 L, 466 D 
Dum non fuit Compos Mentis. 
The Form of the Writ 466 C 
In what Cafes, and for whom it lies 76:4. 


Where it is a good Plea in Debt upon _ 
For the Heir 


467 
ibid. K 


E, 8 A, B, C, D 


rits lie in London, and how to be 


Den me. | 
TER Form of the Wit 03 8 

1 in what Caſes, and for whom it lies 

„„ a6t A,%© 
What ſhall be recovered int 3056 UK 


ä Zjeckions Cuſtodi æ. 
The Form of the Writ 327, 328, 458 
What it is, and when it lies 327 L, 45%, 


3 458 
When for a Guardian in Socage 328 C 
What ſhall be recovered in it 457 K 
What is traverfable in it 459 K 


Election de un Verderor d'un Fort. 
The Form of the Writ 383 C 
When it lies, and how to be chofen 383 C 
Where he may have a Writ of Reſtitution 

— 2 


De un Eveſque, Abbot, Prior, Ge. 
How it ſhall be, and by whom, and when 


The Election of Archbiſhops, and Biſhops, 

Se. | 394 A 
RE + 3 
Waſte lies againſt him 1 34H 


Tenant by Ekgit may bring an Affe 412 


6, 413 
May have a Rediſſeiſin 439 1 
The Form of an Elegit upon a Recognifance 


k ME -- - 
In what Cafes it lies, and upon what 
grounded 5 ibid. 
When the Year and Day is paſt, there muſt 
be a Scire facias before Elegit 593 C 
Executors cannot fue out an Elegit without 


a Scire facias 597 
Embzxaceoz. N 

A Decies tantum will lie againſt him 396 A 
C,D 

What he is 396 B 


Envdikment. 


e 


Endiftment. 

Lies againſt him that takes the Goods and 
Lands of a Perſon protected by the King 
209 B 
Vide in Titulo Oyer and Terminer 253 u/que 
260 
For not repairing a Bridge or Wall, 96 K 

296 
An Endictment lies againſt forcible Fray 
into Land, which a Man hath a Title to 


LY H 

_ Enfant. 
If he commit Felony at fourteen Years of 
Age, he ſhall be hanged - 466 D 
He ſhall ſue per Prochein amie, but defend 
per Guardian only 63 H 
Shall not remove his Guardian ibid. K 
But by Writ he may ibid. M 


| Ought to preſent within ſix Months 81 T 
Where he ſhall be -ouſted by Uſurpation 


80 M. 


May bring his Audita Querela upon a Sta- 
tute acknowledged by him 238K 
May bring an Account againſt Guardian in 
Socage 266 B, 269 A, 270 B 
Account will not lie againſt him 371D 


Shall be in Ward thongh married - 335 C, | 
M The Proceedings, and aſſigning Errors upon 


33! 
An 1 at twelve Years old, mall be bound 


by Covenant to ſerve in Huſbandry 390 D 
His Command to enter ſhall not make him 


Diſſeiſor 4146 


Where he ſhall have a . non falt, infra 
Etlatem 


Entre ad Communem Legem 
Where this Writ ew and for whom 113D, 


114 F, 503 F 


Etre ad Terminum qui preteriit.. 
The Form of it | 464 
In what Caſes, and for whom it lies bid. 465 
In the Per, Cui and Poſt 464 FE 
The Aunt and Niece ſhall join in it 465 H 


445 K, 446 L, 466D 
What Acts done under Age are apc 
and what not 5 466 D 


TABLE 


Entre ad . Len. | 
The Form of the Writ 457 H 


In what Caſes, and for whom it lies 4777 


8 
It may be in the Per, Cui and Poſt 47 YA 


Entre in le Quibus. 2 
The Form of the Writ 442 C, D, 444 
In what Caſes it lies 442 C, D, 443 E, E, 


„ 1, K, B, 444 D 
Count, how it ſhall be 443 E, A 


For a Corporation -.,- 4018. F 


Where the t in le Poſt lies 444 C 


Entre in Caſi proviſe.. 
The Form of the Writ 473, 474 
In what Caſes it lies, and for whom 16. ib. 
In the Per, Cui and Poſt 473M 


Where the Aunt and Niece may join in it 


474 
Entre in conſimili Caſu. 


The Form of the Writ 
In what Caſes, and for whom it lies 474, 


4755 470, 503 G 
Erroz. | 


When it lies, and where 5 D, 50k L. 


M, N, 51 A, 56 B, 57 E 


it 45 E, 46 G, 4 A, B 
The Record itſelf muſt be removed 45 F 
Quod coram vobis refidet 4668. 


If Tenant for Life loſe 75 Default, 0 8 
Reverſion ſhall have this Writ 


Diminution certified upon a Writ of for 
57 A, 58 B 


Error in Law: how to he af igned 47D: 


Where the Tenant admits the Writ to be 


good, he ſhail not take Advantage of it 


in Error 48 E 
Error ſhall not be aſſigned for, any Thing 


which was for a Man's Advantage 48 F- 
Upon a Judgment in the County Palatine of- 
| Durham ibid. G 


It lies againſt the King, and the Proceeding 


upon it 49H. 


1 For 


474, 4753 476 
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The TABLE. 


For a Fault in the Proceſs in the King's 
Bench, or Common Bench 491 
It lies for an Executor or Adminiſtrator 
30 N 

Upon a Bill of Exceptions #bid. A 
Upon a Judgment in Ie. where to be 
brought 51 E, 36 B 
For making an Attorney where it ought not 
51D 

Upon an Aſſiſe in the Country 57 B, E, 
pre | A, 58 B 


Elcheat. 
Writ of Eſcheat returnable out of London 


into the King s Bench 


ws Eſcape. Vide Titulo Sheriff. 
The Form of the Writ 338 E, F 


In what Caſes, and for whom it lies 33), 

339 H, 340 M 
In what Caſes it will not lie, but only in 
Intruſion 
It lieth againſt the Diſſeiſor ibid. 5 D 
The King ſhall have it in London 339 G, 


1 2 34⁰ M 


In what Courts 3390 


For the Lands of a Felon _ 101d. II 
It lies not after Homage accepted 349 O 
Elcheatꝛz. | 
M: ay make an Attorney to make their Prof- | 
fers 65 V 
May have an Under Eſcheator 227 C 


The Writ de Reftitutione 7 emporalium muſt 
be directed to him | 393 


1 Eftrepment. 
The ſeveral Sorts of the Writs, and their i 
veral Natures 139 U, 140X,Y,D 


Directed to the Sheriff 140 X 
Or Party 141 F 
It lies where Damages are to be recovered 
140.Y 
The Writ to the Sheriff ibid. A 
Who may ſue it ibid. B 
It lies in an Aſſiſe and real Actions ibid. C 
It lies in a Writ of Right 141 E. 


1535 


Or the Vicar General 
338 B 


Who ſhall be puniſhed for it, and when 


7 ibid. G, H, K 

It lies upon a x Scirs facias a ibid. 1 

Upon a Writ of Waſte 442 N 
Upon an Attaint „55 0} 
Upon a Juris utrum ibid. 


Between Verdict and judgment, and before 
Execution 140 C, 141 K, 142 N 


rate probanda. 
Where this Writ is to be ſued 570 
When to be ſued out ibid. A 
The Form of it 576 D 


The Form of the Writ — the 
Sheriff to impanel a Jury 377 


Excommengement and K d- 


cato capiendo. 
Not to be iſſued forth until a Certificate 


made by the Biſhop into Chancery 143% 
998711 . 
After Satisfaction and Certificate made, then 
this Writ ſhall iſſue forth to abſolve him 
141 14 KA. 
Execution. 
Execution of a Writ of Diſceit 221 B 
When a Recovery is in an inferior Juriſdic- 
tion, the Party may remove the Record 
in the King's Bench, and have Execution 
upon it 550 B, 556 5 


Execution ſur Atte mtu As 
The Mayor ought to certify it into Chan- 


cery under his Seal 303 0 
If he refuſeth, how compellable 304 
How to be certified ibid. E, F 
For Executors 305 B 


The Form of the Writ of Execution 304 


Where returnabe hid. H 
Lies before all the Days : are paſt ibid. 
The Form of a Writ againſt a Clerk ibid. 
Sur Statute: faple. EY alt 

The Form of the Execution upon it 306 

In what Caſes it lies BA ibi 
What the Sheriff may do upon it ibid. 

The Liberate upon it ibid. 

4 L To 


Tue FAB L E. 


© a County Palatine. | 
Where, and in what Caſes it lies 306 A 
The Form of the Writ 207 
Certificate into Chancery ibid. B 


Upon the Removal of the Chancellor ibid. , 


Upon a Recogniſance in the County 


| befoze the Sheriff, 
Where it lies 308 


The Form of the Writ ibid. 
When the Recogniſance to be made ibid. A 
Attachment for not doing Execution ibid. B 
Except the Recogniſor deny the Debt 309 


A Priſoner in Execution muſt be allowed 


Bread and Water ibid. C 


Executio Judicii. 
The Form of the Writ 440 
Where it lies, and in what Cafes 43 A, B 
To whom to be directed 3 44 B 


Exetutoꝛs and adminifrators. 5 


Where they may bring their Writ of Treſ- 


paſs 198 E, 209 M 
An Action of Account lies not againſt Exe- 
cutors 267 C 


They may bring Debt for Arrears of An- 
mmity in Fee 278 L 
When they may bring Debt for Rent 280 E 


May have Execution upon a Statute 305 B 


May bring a Writ of Covenant 341 D, 


A Certioruri lies to them to certify the Co- 
nuſance of a Fine 345 B 


Executors in London compellable to bring in 
the Wil 402 


Ex gravi Nuerela. 
The Form of * Writ 8 469 
What it is, and i in what Caſes it lies 459, 


460, 461, 462, 463 


To whom to be directed 460 C 


Tbe Count vpon it | ibid. 


Ex parte talis. 
The Forms of it 301 G, 302 , 1 
For whom, and in what eite it lies 301 F 


Where returnable: 


303 A 
Exroꝛ in London. 


From what Court it comes, and in what 


Court and Caſes it lies 53 H, 35 E, G 


To whom to be directed 354 A, 
The Form of the Writ ibid. C 
A Super ſedeas thereupon to the Sheriff 34 
Si non omnes in the Commiſſion 55 E 


A Writ to hinder the Party from removing 


his Goods ä 5 57 B 


Pro Exoneratione Sele ad Curiam Baron. 
The Form of the Writ, and where it lies 
369 A, 370 B, 371, 372 
To whom to be directed ” | 71 
Attachment lies againſt the Lord for pro- 


ceeding after it „ 


Faits and Giants. 


H*®>. far the Words Dedi & conceſſi in 
Deeds ſhall make a Warranty 4121 H 


Faux Judgment. | 


It lies upon Jugment given in a Writ of 
Right Cloſe - 25 A 


The Form of the Writ 


41 B 
In what Cafes it lies 41 I; A, D, 42 F, H, 
43 J, K, I. 


Copyholder ſhall not have it pon a Judg- 
ment given againſt him 480 H 


It will not lie but where there are Suitors 40 
The Proceedings upon it | 42 E 


For Baron and Feme * : \ | iid. G 


Fealty. 
The new elected Biſhop, &c. muſt do oFealty 


to the King for his Biſhoprick 392 B, 394 
When to be certified, and where 394 B, C 
It is not recoverable in a Cæſſavit 4811 


When to bring his Writ of Right 1 B, 


2 C, D 
x Feoffment. 


302 H, 303A 
Where upon putting in of Sureties 302 I, 


*. TABS LE. 


Feoffment. 
The Feoffor ſhall keep the Charters 324 G, I 
By an _ or Non ſane Memory 468 E, F 


Flines. 
| F. orms W the Wii of Covenant to levy 


F 343 F, 344, 346 C 
5 che Form of a Dedimus to take a Fine 


3446 


For a judge of the King? 8 Bench ibid. 
For ſeveral Writs of Covenant ibid. 
How to be levied for him in Reverſion 
345 

Quid Juris clamat, Per que ſervitia ibid. 
A Certiorari lies to certify the Conuſance 
ibid. B 


A Fine for Lands in Capite 346C 


Fines le Roy. | 
Upon the Writ de Securitate Pacis 183 A 


What Fines are paid upon ſuing out of 
Writs $4. 218 . 


The Jurors in Attaint mall be fined and im- 
priſoned 4 3 
When the Defendant pleads Non eſt factum, 
and it is found againſt him, he ſhall be 
fined 282 P 


Foꝛcible Entry. 
What it is, and where the Writ lies 360 C, 
FF. BR} D, 561 B, C 
Who only can have it 560 E 
The Form of the Writ 360 F, 75 2 F 
It lies not where a Man hath a 1 itle 263 H 


What ſhall be recovered in it ibid. A, B, 


561 D 

What ſhall be a good Plea ibid. D 
Where the Defendant ſhall pay treble Da- 
mne 27; ibid. 

Foꝛmedon in Reverter. 

Where it lies 337 A, 503 E, F, 504 A, B, 
| 505 E 

Where the Lord ſhall have it 447 B 


The Form of the Writ 503 E, F, 504 A, B 
In the Count the Eſplees muſt be laid in 
the Donor and Donee ibid. C 


In what Caſes, and for whom it in 486, 


487, 488, 489, 490, 491, 492 
For the Heir of a Parcener or Tenant in 


Where the eldeſt Son is to be mentioned, 
although he was not ſeiſed ibid. D 


Where he is not to be mentioned ibid. D 


Fozmedon in Deſcender. 


Where the Heir ſhall bring it upon an Alie- 


nation by the Huſpand of his Mather 
| 447 


Gavelkind 493 B 
Of what, and againſt whom it lies 486 I., 
487 A, B, 488, 489, Sc. 49SB 


The Form of the Writ, and how the Heirs 
in Tail are to be named in it 488 P. 

499 As 488 
With the Federer 490 D, E, F, G, 491 H, 


3 495 B 
For the Heir of a Parcener, or Gavelkind 
Tenant -493 


The Aunt and Niece may join in it 490 * 


The Grantee of the Reverſion may have it 


49A 
Where it lies for the Heir of a Copareener 
and Tenant in Gavelkind 492, 493 

The Form of the Writ - 492349 2 


The Formedon in Deſcender, called Aimee 
tenuit, ſee in Title Inſimul tenuit 496 


Fozeſts and Chaſes. | 


When and by whom the Verderors are 


".cheſeh;:1 383 1 


Freſh Fozce, 


For whom, and where it lies 15 C, 29, 30 


Proteſtation to ſue in the Nature of what 
Wii he will 1 150 


Gard. See Title Livery. 


k in Ward to the. King . ſhall not 


during his Wardſhip do Suit and Ser- 
vice to any Lord 


Guardian in, Sotage. 


| May grant the Wardlhip over to a Stranger 


| 2g8P 
4 L. 2 May 


369 A, 370 B 


The 


May have a Droit de Gard 326 H 
Account lies againſt him 266 B, 278 A, 
Gavelkind. 


The Writ of Nuper obiit lies between Co- 
heirs in Gavelkind 456 C 
A Writ of Mort d' Aunceſtor doth not lie be- 
tween them becauſe of the Privity 455 L 
Where the Writ of In/imul tenuit lies upon 


an . made by one of them 496, 


197⁷ 499 
- Oatranty de Charters. See Title War- 


rantia Chart. 

I Garranty de Jour, See Title Warrantia 
BE | Diei. 

Gꝛants. Vide Title Faits. 


SGzants le Roy. 
How the King muſt grant an  Anavity, 
 @therwiſe it is void 358 L 
The Grants of a Steward ſhip 604 


The King's Covenant by Indenture upon 


borrowing of Money ibid. 


Grant of the next Avoidance 


* 605A 


A Grant of a Pardon to the King! $ Enemies. 


ibid. B 


Slebe. 
The Parſon is not to be diſtrained upon his 


Glebe or in the — 401, 402, 403 


Þefr. 
D BT lies againlt a Man as Heir 275 
-B, Co 22931 


But Debt upon Bond, as Heir, witl not lie 
2771 


Where the Heir ſhalt bring Debt 276 Ul 
Where he ſhall ing his Quod permittat 


Where he muſt acquit the Meſne 319 T 
When the Heir in Tal ſhall bring Detinue 
of Charters 324 H 
He ſhall have the Cham. and not the 
. Executors ibid. I, K, L. 


604, 605 
A Grant ob a Penſion to a Chaplain gucmſue. 


290 A 


ſ 


TABL E. 


When and where he ſhall be in Ward. See 
from fol. 325 to 337 

Where chargeable in 2 Wii of Fs and 
where not 358.F 

During his Wardſhip he ſhall not do Suit 
and Service to any Lord 369, 370, 371 
Where he ſhall have his Sur cui in vita 447B 


Where he ſhall have his Mort d' Aunceſtor 


451, 453 H, A, B, 454 E, F 
The Heir of one of Non ſane Memory may 


have his Writ of Dum non fuit compos 
Mentis 467 F 


May have his Sur cui ante Divortium 471K 


May have a Cauſa Matrimonii prelocuti ib. C 
May have a Writ of Entre in Caſu proviſo 
473 A 


May have a Writ of Entre in conſimili Caſu 


476 B, D, F 
Where he ſhall have a Writ of Entre ad 
communem Legem 77 A, B 


| ” 
Shall have a Writ of Contra formam Colla- 


toms 484, 435 
Where he ſhall have his Formedon 1 in De- 


ſcender 486, 487 
Where the Heir in Tail ſhall be liable to 


Pay the King's Debt 496, 497, 498 


Heretiae comburends. 
Where this Writ lies, and in what Caſes 


601B 
The Form of it ibid. 


Upon what Conviction, and before whom 
| boz D: 


Homage, & Homagio reſpectuando. 
Homage Aunceſtrel doth of itſelf imply a 
Warranty 311 F 
Acceptance of Homage is is a good Bar to a 

Writ of Eſcheat 340 
Is is recoverable in a Writ of Cuſtoms, and 
Ser vices 355 L. 
It is nat recoverable upon a Ceſſavit 481 G 


Where the Writ de Homagio reſpectuando lies 
The Form of it 


570 A, boi A 
ibid. 
Where it muſt be done by a Woman 577 F 


Hamine 


The TABL E. 


Homine replegiando. 


What it is, who may have it, and when 


152 E, F 


The Forms of the Writ 132 F 


Where the Party i is claimed to be a Villain 
153, 154 E, G, 133 B 

So if che Defendant claim the Plaintiff for 
his Ward 153 
To the Conſtable of the Cinque Ports ibid. A 
To the Keepers of a Foreſt ibid. E. 
Offences in the Foreſt 
To a Park within a Foreſt ibid. E. 
Recogniſance, how long to continue ibid. A 
Upon an Eſloiner returned by the Sheriff, a 
Capias in Witheryam ſhall iſſue forth to 
take the Defendant's Body, although a 
Peer, and upon a Non efs inventus, a Ca- 
pias againſt his Goods 155 C 


Tdiot. 
THAT Perſon ſhall be taken to be an 
Idiot 532 B 
In what Caſes the Writ de Idiota inquirendo 
lies = 530 A 
The Form of the Writ, and to whom di- 


rected 331 B, A 


The Idiot may, after Inquiſition found, have 
a Writ to come into Chancery, or before 
his Majeſty in Council, where the Buſi- 
neſs. ſhall be re-examined. The Heir of 
an Idiot, if he be of full Age, may ſue 
out Livery 575D 


Idemptitate nominis. 


The Form of it bid. 
To the Sheriff and Eſcheator. ibid. 
To the Barons of the Exchequer 599 A 
To whom to be directed 600 B 
It lies where the Proceſs is upon an Indict- 
ment ibid. C 
Impziſonment. 


Where the Writ of Treſpafs and falſe Impri- 


hon ment lies, and the Form of it 196 K 


154 B, C, D, E 


The Form of the Writ 


Hd cavit. 
What it is, where it lies, and for whom 


70 E, F, G, 104 B, 105 D, E, F 
The Form of a Writ of Indicavit 105 
It muſt be ſued before Judgment given ibid. 


It lies not until a Libel exhibited in the 


Spiritual Court, &c. 105D 
For what it lies ibid. D 
Induckion. 


Induction is a Temporal — 343 OB 


Inſimul tenuit. 

496 A, B 
In what Cafes, and for whom it lies ibid. 
Upon what Alienations 497 C, D, E, F. 


498 A 
How the Count ſhall be- 498A 
Intruſion de Gard. N 
The Form of the Writ 330 B 
What it is, and where it hes ibid. A, B, C, D 
It lies againſt the Heir ibid. D, E. 
Jntruſion. 


Where it lies for the Lord upon an Eſcheat 


338 B 


Where it lies, in what Caſes, and for whom 


468 E, F, 469, 470 
The ſeveral Forme ibid. 
Aunt and Niece may join in it 4069 H 
Lies only for him that hath the F Wh 


470 


Jointenants and Tenants in Com- 
In what Caſes, and for whom it lies 598 E. 


mon. 
Cannot have a Ruare impedit n each 
other 81 V 
Waſte lies betwixt Tenants in Common 
135 D 
Where one Tenant in Common may bring; 
Treſpaſs againſt the other 208 II 


One Merchant may bring an Aecount againſt 
his Companien 267 D, E, 271 G 
A Writ de Reparatione faciend lies between 


them, where they do not agree to repair 


295, 296, 378 B. 
The 


The 

The Wife of a Tenant in Common ſhall be 

endowed _ 3311 

But the Wife of a Jointenant ſhall not 332 K 

How they ſhall do Suit and Service 373 = 
378 


Where the Writ of Contribution for Repairs 


lies between them 295, 296, 378 B 
Where they purchaſe of the King by Li- 


cence, the other ſnall have an Ouſter le 
Upon Reſignation it cannot be until Notice 


r 


main 


5778 
Journeys Accounts, == 


It lies in an Aſſiſe of Darrein Preſentment . 


74 [© 
Juſtice vel Peace. 


May commit Vagrants to Prion 290 B 


Judgment. 
Judgment in Attaint 246 H, 252 L 
Fuſticies | 
The Form of a Pufticies i in Account 465 C 
In Debt in the County Court 273 H 
In Secta ad Molendinum 285 A 
In Droit de Gard 326 F 
In Dower Unde nihil habet 247 
In a Writ of Cuſtoms and Services 354 B 
In a Writ of Annuity — 955 


Juris utrum. 


For whom, and in what Caſes it lies, and 


113 R, A, B, C, D, E 


when 


A Parſon or Vicar may have it againſt thoſe 


which are ſeveral Tenants 114 M 

The Form of it ibid. N 

Two Prebendaries may have it 115 O, 

451 L 

Where there are Moieties 115 P 
Upon Alienation with Warranty ibid. A 


For the Vicar againſt the Parſon for the 

Glebe ibid. B, E. 
Bar by Judgment by Default ibid. D 
Recovery in Ceſſavit no Bar ibid. F 
For the Chapel of a Chauntry ibid. G 
How to be named in the Writ 1161 
Where the Jury to be taken, and what to 

inquire of ibid. K, L, M 


TABLE. 


* Remedy: 


Laches. : 
Mer be in an Infant and Feme Covert 
81 T 


Lapfe. Vide Tit. Preſentment. 


If Infants or Feme Coverts do not preſent 


within ſix Months, "there will be A Lapſe 
81 T 


Or upon Refuſal for Non-ability, Ge.” 831 
Labourers. 


The Forms of the Writs upon the Statutes 


of Labourers 388 B, 389, 390 
In what Caſes it lies, and for whom 388 B, 
389 C, 390, 391 

He chat ſerves | in the Winter muſt ſerve 5 
the Summer 390 A 
Who may be rere Servants ibid. C, D, 


E, 392 N, O 
What Retainers are wid according to the 
__ Statute 391 F, H, K 


Who ſhall be compelled to ſerve 157d. 
What are good Cauſes of Departure ib. L, Q 


Leaſes, Leſſoz, Leſſee, 

the Leſſee hath to recover 
his loſt Poſſeſſion 457, 458, 459 

Where the Leſſor ſhall have his ad Term:- 
num qui preterit 464 


Leet. 

The Form of the Writ to diſcharge a Man 
from coming out of one Leet into ano- 
ther 374 B 

Attachment lies againſt the "oy that di- 
ſtrains after it 375 

Who are not compellable to come 121d. C, 


376 B, 5 

How often compellable 377 
Leproſo amovendo. 

What it is, and where it lies 334 D 

The Form of the Writ ibid. E. 

For what Lepers only it lies ibid. G 


Levari 


Tbe TABLE. 


| Livari frets, 

The Form of- it, and- in what Caſes it lies 
59 
When i it ought to be ſued» 594 


A Sicut alias levari facias, where it lies 594 H 
Directed to the Biſhops againſt a ſpirieual V 


The Heir ſhall have his Livery as well upon 
a Commiſſion, as a Diem claufit extremum 
579 


Before Livery the Heir ſhall have a Writ to 


the Eſcheator to prove his Age ibid. E 


The Form of it „ 

Where the Ward dies, and his Heir is 
within Age SR 4 

The Form of it ibid. 


Where the Heir of the King's Tenant in 
Socage ought to ſue out his Livery 
574 C, 586 

For the Heir of an Idiot 575D 


How, and when the Heir ſhall e out his 


Livery 575E, 588 C 
That Opie which firſt comes of Age 
ſhall ſue out Livery 576 F 


Where the Heir ſhall be in Ward to the 


King and a Subject at one Time 151d. B 


Where Livery poſt mortem Patris & Matris 


Perſon ibid. A lies, and for whom 8781 
To the Sheriff where he hath purchaſed The Form of it, and to whom directed 578 
Lands | ibid. The Form of the Writ of Livery after the 
Death of Tenant pur le Curtefie ibid. A 
Lidertats ebend 586 
The Form of the Writ. 178, 182 For whom, and in what Caſes i it lies 57 8, 
Upon what it lies, and how to count there- 579 
upon g 178 G The Form of the Writ of Livety after — 
Where to enter his Plaint ibid. A Death of Fenant in Dower 
It muſt be removed before the Juſtices After the Death of e in Tail E. = 
3 179 A, B, 10 E Life = 
Two may join . 180 C, 181 For the Heir in Tail Fo 1 
Where he ſhall be infranchiſed 180 E, G, For Lands by Petit Serjeanty ibid. B 
| 181 A For the Aunt and the Niece to make Parti- 
Abatement of the Writ 181 H tion 582A 
The Proceſs | id. N To make void a former Livery 383 
The Form of the Writ to bring the King's. A Writ of Livery and Partition to the Eſ- 
Villains back to his Manor 9 82 E 282 upon a Partition made in = 
| :hancery — -/ 
 Libertatibus en After the Death of a Tenant by the cartel 
What; it is, and where | it lies, and for whom 586 B 
523 B For the Lands in Socage ibid. 
The Form of the Writ | 524 go pn RE 5 
May be ſued to the Juſtices of the Foreſt London. | 
ibid. Where Wills made by a Citizen of London 
It lies for a Corporation ibid. ſhall be proved 461 H, 462 A 
A Writ to compel the Executors to bring 
Livery. them in i 4¹ 


ain Ale. 
AIL aun be 2 in Body for Body, 


565 D 

It may be put in for him that ſues an At- 
taint 1721 A 2371 243D 
Where the Demandant in an Aſſiſe muſt 
find Sureties 9% on 25! AD 
What the Writ of Mainpriſe is, and where 
it Hes 36063 C, C 
The Form of it 22714900 


Where 


upon allowing an n Audits Querela 240F, 


The 


an Approver 


564 D, E 


For the Acceſſory, until the Principal is 


convicted ibid. E 


Where a Felon is in Cuſtody by the King's 


Commiſſion, he ſhall have it upon put- 


ting in Bail in Chancery, Body tor Body 


564 F 


Upon an Indictment before Juſtices of the 
» 566 F 


Peace ibid. G, H, I, K, 565 C 
It lies upon an Appeal of Robbery 565 A 
What Perſons are not bailable 565 B, 


For the Counſor of a Statute· Merchant 


_ where the Money is paid 565 D 
It lies not where a Perſon is condemned i in 
an Action 566 F. 
Two a of the Peace may bail a 1 9 — 

. H 

The Marſhal of the King” $s Houſhold can- 

not Bail his criminal Priſoners -. ibid. E 1 

Mandamus. 
The Form of the Writ + 569 


It lies Where the King's Tenant in Capite 
dies, and no Writ is awarded againſt the 


Heir within one Year after his Death ibid. B 


Haͤrſhalſea. 


The Juriſdiction of the Marſhal's Court, and 


what Actions only, and againſt whom are 
determinable there 


Where the Plea is diſcontinued by the King 8 
Removal ibid. D 


| Affirming the Toriddittion of that Court ſhall 
be no Eftoppel 


Maſter and Servant. | 


Maſter ſhall bring the Action 207 E, G 


Where Cattle are reſcued from the Servant, | 


the Maſter ſhall bring the Action 228 E, 


230 F. 


Account lies not againſt an Apprentice, but 
it lies againſt a Servant 272 D 
Where the Servant's Contract ſhall bind the 
© Maſter 277 G 


566 E, H 


540 B, " O 
A Prohibition to it 47 


540 A 


CT The Form of the Writ | 
Where the Servant is diſturbed, 2 ihe 


TABLE. 
Where a Perſon of good Fame is accuſed by | 


The Puniſhment of the Servant that will 
not ſerve his Maſter .282 B, 388, 389 
See the Expoſition and Writs upon the Sta- 
tute of Labourers 389, 390, 391 
What Covenants ſhall bind Infapts and other - 
Servants 390, 391 D, E. 
What i is a good Cauſe of qo for the f 
Servant ibid. Q, I. 


| Melius inquirend”. | 
In what Caſes, and for whom it lies 573 
The Form- ef 572 A 


2 * 


ls ne 

The Form of the Writ 316N 
Only one Eſcuage ſhall be paid for Lord, 
Meſne and Tenant | 190 K, 191 5 
The. Proceſs 1 in it 320 A, B 
For whom 1 it lies, aud in what Caſes 316 M, 
N, A; B, C, D, 37,318, 319, 320 

n 1 ht Courts 317 N 
It may be removed ibid. A 


The Cauſes of 1 ibid. A,B, C, D, 


4 2 $8033.04; 
Where, he ſhall not recover Damages 317 E 
Where Damages ſhall be recovered bid. H 
Where againſt, him in Reverſion ibid. G, M 


What is a good Bar in it ibid. H, I 
It lies for Huſband and Wife 757d. 
Againſt the Heir | to 10.1 SM 
For the Tenant 319M, 
W here a Diſtring. ad ceguictandum lies ibid. 

-+ "0h; Bi 047 

838 319 V, 320 A, B 


Who ſhall have the Wardſhip of the Meſne 


327 K 


| Moderata Miricirdis. 
172 A, 175 B, D 
What it is, againſt whom it lies, in what 
Caſes, and out of what Court it iſſues 
173A, B, C, 175 B 
The Amercement muſt be affecred 174 G, 


K, D 

Why Miſericordia ibid. H, K 
Where divers Defendants ibid. I, G. K 
Eſtreats ibid. K, A 


Monſtr - 


The TARLE 


The Defendant's Defence and Count 22 H 
The Miſe ſhall be joined in it 23A 


.  Monftraverunt, 

The Form ET it 32G 
In Account 268 H 
The Nature of it, in what Caſes, and where 

ie nes 3D ©, 22D 
It lies in Account 268 H 
The Lord not to diſtrain after a Monſtrave- 
e 34 By C 
Count upon the Monſtraverunt 34 A, 35B 
There muſt be a Certificate of it out of 
Domeſday Book | 3; , 
| The Form of the Certificate ibid. C 


Moztmain. | 


Lands cannot he alienated in Mortmain with- 


out a Writ of Ad quod dampnum 509, 510 
In what Caſes there may be Alienations in 
Mortmain, and where not, and the Man- 


ner thereof 511, 512 
Native babends. 
HE Form of the Writ 178 E 
| Where it lies, and for whom 176 A, 
177 B 
The Writ de Libertate probanda is a Super- 
ſedeas to this Writ 177D 
What the Sheriff may do upon this Writ 
177 
Ne admittas. 
The Form or it 87G 
What it is, where it lies, and for whom 
87 F, 88H 


It Beg as well for the Defendant as the 
Plaintiff ibid. H 
The Writ againſt Ne admittas ibid. 


Negative and Affirmative, 
Witneſſes cannot prove a Negative 244 H 


Ne injuſte vexes. RE 
The Form of the Writ 21F 
In what Caſe it lies, and where 21 C, 23C, 


It is always Aunceſtrel ibid. 
The Count upon it 22H 


Niji prius. 
An Attaint lies upon it 


fur Aſſiſe 425 H 
Not to be granted where the King is a Party 
without a Warrant from himſelf or his 


Attorney _ 546 A 
Upon Iſſues joined in the King's Bench and 
Common Pleas _ 445 K 
They muſt. have an Aſſociate ibid. E. 

Nelle proſequi. 
Nonſuit after Appearance in Attaint is pe- 
Lens amd 4 | | 248D 


Non ponend* in Aſſifis & Juratis. 
The Forms of the Writ 385, 386, 387, 388 
In what Caſes it lies, and for whom 384 A 
By whom it may be ſued 385 C, D, 386 E, 


5 = 


| Who are not to be returned upon Juries 388 


Non:tenure. 
It is a good Bar in Attaint 245 G 


| Nuper obiit. 
Where it lies 19 G, 455, 456, 457 
The Form of the Writ 455, 456 
Non-tenure ſhall not abate 456 D 
The Aunt and Niece ſhall not join in it 
457 R 


Voucher and View doth not lie 1 in it ibid. 


Nuſance. Vide Aſliſe de Nuſance. 
A Proclamation againſt Nuſance in Ditches 

and Rivers 
Where an Action of the Caſe lies, and where 

a Writ of Nuſance 
What Writs of Nuſance are Viconticl 429 


The Form of the Writ ibid. C 


Where a Quod permittat lies for it 761d, 
In what Caſes an Aſſiſe of Nuſance lies. 101d. 


D, E. 

Lies not for Tenant for Years 430 Or 
To cleanſe the Highways id. 
4 M | Dath. 


242 N, A 
Where it ſhall be granted in a Certificate 


407 B, 430 D 


408 G, 430 


| 
| 
| 


l 


The TAB I E. 


Oath. | 
JA ENS requiſite upon a Writ de Se- 

curitate Pacis, and where not 188 H 
The Sheriff ſhall give the Coroner his Oath 


3881 N 
It lies to bring Collectors of Toll to Account 


Obligation. 


How the Bond for Surety of the Peace 


taken before the Sheriff becomes a Re- 
cogniſance 186 D 


The Taking of a Bond diſſolves a ſimple 


Contract 281 M 


An Obligation not made in Writing upon 


Parchment or Paper is void 22831 
How the Clerk muſt be qualified that takes 
Obligations upon Statute- Merchant 384 E 


Office and Officers. 
An Entry in le Quibus lies for an Office 444 E 


Dwinary. 


to adminifter as Ordinary 209 M, 276 
Debt lies againſt him and his Executors 


| 275D 
Debt hes not for the Ordinary 276 


SS Dyphan. 
The Mayor and Aldermen of London ſhall 
have the Cuſtody of the City 


They may commit the Cuftody to a Guar- 
dian 5 ibid. G 


He may bring a Raviſoment de Gard ibid, II 


Oper and Terminer. 

What it is, and where it lies 233 B, 255 E, 
| | 256, A, B, C 
The Form of it 254, 237, 258 

Of what Offences it may inquire #256 
The Form when directed to the Sheriff 
254 A 
It lies againſt a Merchant-Stranger, that 
ſeized the Goods of one of our Merchants 
260 C 
The Form of the Writ of Aſſociation to the 


Juſtices of Oyer and Terminer 254 B 


May bring Treſpaſs for thoſe Goods he hath 


Orphans 
3346 


The Form of the Writ of Si non omnes 255 C 
Aſſociation may be made after Aſſociation 
ibid. D 
The Death of any of the Commiſfioners, 
doth not diſcontinue their Commiſſion 
255 D 


272 F 

Where Treſpaſs is done in the Conse of 
two Counties 235 E 
For Treſpaſſes 256 B, 257 U 
It lies where Goods are talcen out of a Ship 
broken by Tempeſt, and not wrecked 
256 C 

And where Goods are wrongfully taken 3 
any Perſon, he may have it, and a Writ 
to the Sheriff to take the Goods into his 

_ Cuſtody ibid. F 


Againſt him that hunts in the Park of a Bi- 


ſhop in the Time of Vacation 237 G, H 


Where the Sea Wall is broken, and the 


Sewers and Gutters want ſcouring 258 

A Commiſſion Ex parte talis 260 
ardon. 

EFORE a Pardon can be granted in a 


Se defendendo, the Record muſt be re- 
moved in Chancery by Certiorari 558 F 
Upon an Outlawry after Judgment in Aſſiſe 
the Party cannot have his Pardon without 

a Certiorari ibid. G 


Parceners, and Partitione faciend'. 
See more in Title Fozmedon in De⸗ 
ſcender 3 486 

Where they may have Writ of pro Exone- 
ratione ſectæ ad Curiam Com vel Baron fo 
long as they hold under the King 371 A, 

2 C 

Which of the Parceners ſhall do 17 

0, 373 E, 378 

Where they ſhall have a Writ de Contribu- 
tione faciend* againſt each other 378, 379 

Cannot have a Mort d' Aunceſtor againſt each 


other 455 L 
But they ſhall have a Nuper obiit 455, 456, 
457 


They 


The TABLE. 


They may join ina Writ of Intruſion 469 H 
The Form of the Writ 142 R 
The Proceſs in it 136 M 
One Parcener ſhall have a Rationabili iris 
againſt the other 19 B, 20, 21 A, B 
That one ſhall have Poe. pie, and the 
other intailed Lands or Goods 144 M 
Two Coparceners of an Advowſon 76 A, B 
The eldeſt Siſter ſhall have the firſt Preſen- 


tation 30 M, 81V 
Two Partners of an Advowſon where Scire 
facias lies after Partition | 84 C 
Uſurpation upon them 85D 
The Form of the Writ where they are in 
by ſeveral Titles 142 8 


In London, and to whom directed 143 B 


For Jointenants, or Tenants in Common 


ibid. C 
By Deed . 
It may be made in Chancery ibid. 584 
Of an Advowſon or Reverſion 143 


Shall bind the Wives, if equat ibid. E 


Upon a Partition in Chancery the Infant 


may bring her Scire facias ibid. H 
One Parcener to have it one Half Year, and 
the other another, and held good 1 142 


They may make it for Life or Years id K 
rſon and Vicar. 


The Succeffor of the Parſon may bring Error 
or Attaint 114 G 
He fhall have a Prohibition againſt his Part- 


ner to hinder Waſte ibid. I 


What Writs a Parſon may have, and econtra 
bid. L, M, 116 H, 401, 402, 403, 405 
Where he may bring Debt for Arrears of an 
Annuity 2801 
Patron and Ordinary may in the Vacation 
charge the Church with an Annuity 358K 


Not compellable to come to Court-Leets or 


TPoorns 375 C 
Clerks may be returned upon Juries 386 B 
Muſt not be diſtrained upon his Glebe, or 


in the Highway 401 
Is not to be elected into the Office of a 
Bailiff 405 B 


Shall not be charged for their ſpiritual Goods 


to Fifteenths 406 A 
Spiritual Perfons ought not to pay _— 
Pontage, Oc. 519 F 
Perambulatione faciend. 

The Form of the Writ 300 E. 
Where it lies ibid. D 
Where returnable 310A 
Certificate ibid. C 
3 1 
To remove a Writ of Right 8 C, D 


To remove a Writ of Right of Dower 16 E. 


The Form of a Writ to remove a Replevin 
160 M 


Out of what Court it comes, and in what 


Caſes it lies ibid. M 


- Form of the Writ for the Defendant in the 


Replevin 160A 


Muſt ſhew ſome Cauſe in his Writ ibid. A 


What Cauſe the Plaintiff muſt ſhew ibid. 
It lies for the Plaintiff in a Writ of Account 
without Caufe ſhewn, but not for the De- 


fendant 268G 
So likewiſe in Debt 2731 
Lies to remove a Writ of Admeaſurement 

of Paſture 292 F, G 
To remove a Writ of Meſne 317 A 
To remove a Writ of Detinue 324D 


To remove a Writ de Droit ds Gard 326 G 
A Writ of Admeaſurement of Dower 345. 


| | | 2349, 350 
To remove a Writ of Nuſance 429 C 
JIoft-Difſetſin, 

The Form of the Writ 430 


Where it lies, in what Caſes, and for whon: 


Bid. 441 D, E, ibid. A 


Double Damages 430 
The ſame Puniſhment as in Redifſeifin 440: 
441 E, 441 A 


 Non-temure is no Plea in it 442 
Where the Inqueſt ſhall be taken by his 


Default 5 439 


4M 2 Prcipe 


The 


Pr.ecipe quod reddat in Capite. 
flow to ſet in Order whatſoever is demanded 
in a Præcipe 4 C 


If the Tenant will ſhew forth a Præcipe in 


Capite of Lands not holden of the King, 


the Party grieved may have his Superſe- 
6D,9B-. 


dens in Chancery 
What it is, and where it lies 19 E, F, G, 
H, 201; 11, 12 A 

What to plead, and how 


How to count and alledge Seiſin 11M 


It lies after the Demandant is barred in an 


Aſſiſe or other real Action 11N 
It may be in a Sefta ad Molendinum 285 A 


'Preerogative. 
Where choſe that hold under the King ſhall 


not be diſtrained, to do Suit and Service 
to other Lords 369, 370, 371 
Where the King's Tenant ſhall not alien 
without Licence . 
Where a Woman endowed of Capite Land 
ſhall not marry without Licence 403, 404 
The King by his Prerogative ſhall have a 
Corrody in an Abbey of his own Foun- 


dation 525 A, B 
Pꝛeſentment. 
Who may preſent, and when 78, 79 
Guardian in Socage cannot ibid. S 
Where the Monks ſhall preſent 79 V 


By whom the Vicar ought to be preſented 
ibid. A 

The King may repeal his Preſentation, but 
a common Perſon cannot ibid. C 
Where the King may preſent 78 O, 8, N, 
709 F, G, 80 H, K, 81 R, ibid. A 
Uſurpation between Coparceners ſhall not 
prevent a Quare impedit 801 


Two Benefices without a Diſpenſation is an 
Avoidance ibid. L 


The third Part of an Advowſon is the third 


Preſentinent 810 
Baron and Feme by Purchaſe, ſuffer a 
Uſurpation ibid. 5 
Iufants and Feme Coverts muſt preſent 
within fix Months ibid. T 


11 


404 A 


T1 2 L 


Preſentment by a Stranger | 82 F 
The Chancellor ſhall preſent to the King's 
Livings under twenty Marks 83K 


Procedendo ad Judicium. 
The Form of the Writ 350 B, 545D 
In what Caſes, and for whom it lies 76:4. B, 
C, D, E, 360 F, 362; 363 D, 545 D 


In what Courts returnable 301D 


After Aid-prayer of the King 359 E, 360 F, 
| 361 G 


In Aſſiſe after new Judges are made, and 


before Judgment given 


3611 


Upon Aid- prayer if the King hath no Title, 


there ſhall be a Procedendo 362 C 
Rege inconſulto 363 D, E 
Parco fracto. 

The Form of it 229 F 
Where it lies b 228 
Who ſhall have it 1bid. E 
It is Vi & Armis ibid. F 


The Form of the Writ n a Diſtreſs by 
the Servant ibid. G 


When the Diſtreſs is for an Amercement 


229 
Form of the Writ foe the 2 ibid. 
Baron and Feme ibid. B 


Pledges & Plegits. acquictandi. 
If the Heir bring an Aſſiſe of Mort d Aun- 
ceſtor, he ſhall not find Pledges 


453 

The Form of the Writ 321 
Where it lies 321, 322 
Without Specialty 321 
In what Courts ibid. D 


To diſcharge a Man of an Account ibid. E 
The Surety not to be diſtrained ſo long as 
the Principal is able 3 32 © 
The Surety may plead it ibid. 
Debt lies upon a becoming Pledge without 

Specialty 283 


Pꝛocels. 
The Proceſs in Audita Querela 239R 
Proceſs to be awarded upon a Writ of Oyer 
and Terminer 259 


Procels 


The TABL E. 


Proceſs to Outlawry lies in Account 268 H 
Proceſs in a Sella ad Molendinum 286 C, D 


In a Qued permittat 289 F 
In a Writ of Meſne 320 A 
In a Writ of Ward 337 
In a Writ of Eſcheat 340 
In Dower, Unde nibil habet 346 
In an Admeaſurement of Power 349 H 
In a Writ of Annuity 359 A 
In a Contributione facienda 379 D 
In a Decies tantum 297 F 
In a Writ of Champerty 398 B 


Upon a Proclamation not to commit a Nu- 


ſance 408 

In a Certificate ſur 2 425 G 
In a Writ of Aſſiſe of Nuſance 430 A 
The Proceſs in a Sine afſenſu Capituli 451 
In a Mort d Aunceſtor _ 454 G 
In a Quare ejecit infra T, erminum 457 V 
In a Cui ante Divortium  - 471M 
In a Cauſa Matrimonii prelocuti 472 L 
In a Writ of Entre in Caſu proviſo 474 E 
In a Contra formam Collationit " : H 


In a Writ of Aiel _ 507 
Upon a Writ de Tolnet. quiet. Eſſend. 51 8A 
Upon a Writ of Forcible Entry 561 G 
In a Writ de Admenſuratione Paſture 292, 


Proclamation. 
The King may by it command any Perſon 
to ſtay within his Kingdom 193 C 
The Writ to make Proclamation, that none 
caſt Filth in Ditches or Rivers near Cities, 


Se. 


Pyohibition, 
Upon the Miſe joined upon a Writ of Right 
in a Court Baron 21 D, E, F 
Againſt the Lord, Quod ne injuſte vexes his 
Tenant ibid. E, F 
Where the Writ of Indicavit lies 70 E 
What it is, and where it lies, and againſt 


whom 


When directed to the Sheriff 94 B, A 


For the Tenant againſt the Loni, and Lord 
againſt the. Tenant 


ibid. A, B, C, D 


40% B, 430 D 


93 H, 94 A, B, C, 401, 402 E 


Againſt the Biſhop, if he on not hold Plea 
of an Advowſon 94 D 


Where the King ſhall have it 95, 90 
It lies upon a Suit in the Spiritual Court pro 


Catallis & Debitis 95H 
Or for a Lay Fee 40 I, 98 J. 100}, 
102 G, H 

Or fo Treſpaſs, &c. 96 M, 98 K, 99 H, 
eee 


Where the King's Tenant ſhall have it 96 


It lies to the Sheriff that he hinder the Spi- 
ritual Court from exacting Things con- 
trary to Law, of the King' 8 Subjects 

| ibid. A 

Although a Debt is acknowledged in the 
Spiritual Court, that Suit ought not to 
be brought there, for it excepts in Caſe 
of Marriage, or a Wil 9 C, D, F, G 

It lies upon a Modus e 95 G 

Where a ſecond Prohibition ſhall be granted 

8H 

Upon a Compoſition 98 E. 

For the King to the Ordinary, that he ſhall 
not viſit his Hoſpitals 98 A 

So where a Common Perſon is Founder 

ibid. B 


1 lies: after a Recovery in Quare impedit 


99 C 
It lies upon a Citation De violenta manuum 


injectione in Clericum ibid. E. 
For Defamation ibid. F 
It lies where a Man is excommunicated for 
ſuing out a Prohibition without a legal 
Cauſe — 998 
It lies for the Clerks or any other Officer 
in Chancery, that they ſhall not be ſued 
_ elſewhere | ibid. H 
Where two Patrons preſent 100 K 


Where the Patron is diſturbed by a Stranger 


ibid. L 
Where the King recovers his Collation to 


any Church, and is afterwards diſturbed 
by Appeals, Sc. this Writ lieth 161d. 
M, N 
80. if the King hath a Writ to remove the 
Incumbent, and he appeal 101A 


If 


If a common Perſon recovereth his Preſent- 


ment, and afterwards there is an Appeal, 


it lieth for him 101B 
For citing the King's Incumbent to Rome 
ibid. C 
Upon a Suit for Breach of Oath ibid. * 
3 480 
It lies for not granting a Copy of the Ln 
102 
To ſtay a Suit upon a Deviſe for _ 
102 
Where there is a Citation after a Quyare im. 
pedit ſued ibid. I 
Where it lies upon a Modus, but not upon 
a Grant ibid. K 
Where upon a matrimonial Contract, and 
where not ibid. A 
It lies not for Executors when they are ſued 
103 B, D 
Where there is a Suit between two Parſons 
ibid. E 


It lies for the King's Chaplains, when they 


are cited by the Ordinary to be reſident 


upon their Benefices AI #i4.G 
It lies againſt him that ſues another out of 


the Realm „ 104 H 


And againſt him that purchaſeth a Citation 


from the Court of Rome ibid. I 


If an inferior Court arreſts or attacheth the 
Goods of a Perſon out of their Juriſdic- 
tion, this Writ lieth | 106 F 
The Form of the Writ I zbid. F 
That Tenant in Dower ſhall not be diſtrain- 
ed for the Debt of her Huſband ibid. G 


The Form of the Writ 25 ibid. 
It lies where in the County- Court the Debt, 

Sc. is above forty Shillings 107 A 
The Form of the Writ ibis. 


So where there is five Pounds due, and 
ſeveral Plaints are ſued upon it, this 
Writ lies ibid. 

It lies after Judgment and Execution 108 


Where the Plant is of Treſpaſs, Vi & 
Armis, this Writ lies ibid. B 
The Form of it ibid. 
Upon a Suit for Charters which concern the 
Inheritance ibid. B 
The Form of the Writ ibid. 
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For ſuing a Detinue for Charters (which 
concern Land) in the County-Court 


; 323 C 
To the Marſhal's Court 547 


Pꝛotection. 
The ſeveral Sorts of Protections, and in 
what Caſes they are allowed 65 B, 66 C, 
D, E, F, G, H, 67 A, D 


Who may caſt it 66 G 
In what Courts to be allowed 66 K 
For Infant or Feme Covert 67 L 
For Merchants or Collectors, Cc. 67 D, E 
68 F, G 

All Clergymen may ſue them out ſor d- 
ſelves and Fermors 609 A 


That the Tenant in the King's Service is Suk 


ſufficient to prorogue an Aſſiſe 361 F 


Pꝛeſcription. 


A Ah may preſcribe to have Common 


appurtenant bt 4199 420N 
A Preſcription to be diſcharged of Toll, 
Murage, Pontage, Cc. and held good 
3181, 519D 


Quare Ejecit infra Terminum. 
HE Form of the Writ 4.58 


In what Caſes, and for whom it lies 
437, 458 


What ſhall be recovered in it 457 T 


Quart intumbzavit. 
Where to be ſued EE 111 D 


In what Court Ib id. F 
Where it lies ibid. E, H, 1120 
What it is 1118 
A new Writ may be fad after a Nonſuit 

1120 
The Form of a Quare incumbravit ibid. M 
How the Writ and Count ſhall be ibid. K 


A good Bar in that Action 5 1 N 
Quatre non admiſit - 
The Noam of it for the King 109 C 


When, where, and for whom it lies iid. = 
F, 110 L 


What 


8 

* 

5 

pf 
** 

3 

5 

8 


The TABLE. 


What ſhall be recovered by it 


Bar to it _ «6d. H, 110M, B 

It lies againſt the Biſhop for the Refuſal of 

the Archdeacon, c. 109 F 

Where it lies for the King 1101 
Lies againſt the Biſhop's Official ibid. N 

Quarentine, 
Where the Writ de Quarentina habend* es 
The Form of it ibid. E 
The Proceedings TR ibid. A 
It is Vicontiel 7bid. E 
Quare impedit. 


The Form of it for the King 74 E, 75 F, 


72, 7 E, F, 84P 

The Form of the Writ where the King j Joins 
with another 75 G 
The Form of it, pro Eccleſia, Vicaria, ca- 


pella, Sc. 76 H 
How it ſhall be between Coparceners ibid. 
A, B 


It lies for a Donative 15d. C 
For a Biſhop, where he ought to collate 


77D 


Where it may be wo alledging Fre- 


109 G 


Qutd juris clamat. 
Where it lies 345 
Quae plura. 
What it is, and where it lies 572 A 
The Form of it ibid. 
Quod el defoxceat. 
The Fortns of it 4, 365 
For whom it lies, and in what Caſes — B, 
365, 366 | 
Upon Default in a Writ of Right 365 E 
Where to be ſued ibid. F, G 
Againſt whom to be brought zbid. F 
Where the Vouchee makes Default 366 B 
Departure in Deſpite of Court ibid. 
For Faron and Feme 365 F, 366 A 
The Form of the Count ibid. & 
The Defence ibid. 


Quod dene 
Where 1 it lies, and of what Things 1 16 H, 


286 F, G, 287 H 
The Forms of the Writ 286, 287, 288 
In what Courts 286 F 


It lies of Common ibid. G, 287 , L 


ſentment | ibid. H It lies againſt the Lord to ſuffer his Villains 
Preſentment in a Proctor alledged 771, 830 to do Suit to his Mill 287% M 
It lies for a Diſſeiſfee 78 Q For Eſtovers — 298 
It lies of an Hermitage 79 E Erigere ſcalas ibid. 
Uſurpation between Coparceners ſhall not It lies for a Corrody ibid. 

prevent this Writ 80 J, 85 D For a Way ibid. 
It lies for the Founder of a Priory 800 Good Plea in Abatement 289g C 


It may be ſued by the Defendant againſt the 
Plaintiff, if he be not admitted and inſti- 
_ _ tuted 82 C 
If one that hath a Donative preſents his 
Clerk to the Ordinary, he ſhall never at- 
ter collate _ „ 92 


Prior and Convent 84 
It muſt be brought within the ſix Months big 


How the Count ſhall be after a Writ of 
Droit de Advowſon ibid. A 
Where a Uſurpation ſhall not hurt the Diſ- 
ſeiſee 85 F 
The Sheriff's Return upon it 910 
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For a Nuſance in erecting a Wall, Houſe, 


Se. 289 H, 429 C 
Of a Fair or Market "290 
In the Nature of a Formedon 487 

Quo jure. | 
The Form of it 299 


Where, and for whom, and when it lies 

ibid. F, H, I, 300 K, IL 
What Defence the Tenant ſhall make 299 I 
Eſplees ibid. 


T 2 Miſe ſhall be joined upon it 157. I, 
300 K, L 


Rattonabili 
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Rationadfli parte. 
9 whom, and for what it lies 
19 B, C, 201, 21B 
When it lies 19 C. D, E, 201 
What it is, and to whom directed 19 F, G 


May be removed by Tolt 75d. G 
The Miſe not to be joined in it 19 G, 20A 
The Form of it | 0 
To be brought againſt all the Coparceners 
20 M 
Non tenure is no Plea in it ibid. N 
When to alledge the Seiſin * * 
Rationabili parte bonozum. 

The Forms of the Writ | 284, 285 
The Nature of it, and in what Caſes it lies, 
and for whom wo 284, 285 

Vationabtilibus didiſis. 

The Forms of the Writ 300 N 


The Form of the Count ibid. R, 201 A 
The Nature of it, and for what it lies 300 M 
For whom bid. O, 301 A, B, C, D, E 


Shall not avow but juſtify. .- + ,,-:7, 66D 
A ſecond Diſtreſs may be after a Nonſuit 

| ibid. D 
To whom only to be directed 168 C 


When amerced, and render Damages only 
upon a Conviction, and when fined 


169D 

Abatement of the Writ | 1651. 
Retogniſante. 

To keep the Peace, may be taken by the 

Sheriff 186 D 


What other Recogniſances he may take, 


and how to be executed 308, 309 
How Executions to be ſued, and what Exe- 
cutions, and when to be Grad: ca upon 4 


e 593, 594, 595, 596, 597, 


598 

Recoꝛdare. 
To remove a Writ of Right into the Com- 
mon Pleas $$, 


To remove a Writ of Right de Dote 16E 
To remove a Plaint of a Court of Ancient 


When to be removed 200Q Demeſne 26 E, 27 A, B, C, 30 H 


The Defendant may join the Miſe ibid. 
Eſplees 301 A 
Bar ibid. D, E 
Ba viſhment de Gard, 

| The Writ was given by the Statute of Hef. 2. 
3271 

The Forms of hs Writ „ 
Where it lies, and when ibid. E, F, 2324 G 
For Guardian in Socage 229 G 


It lies for an Orphan of London 324 G 


Recaptioi. 
The Form of the Writ 167H, 168 A, P 


For whom it lies, and in what Caſes of. 
E, F, 165 G, H, M, 166 D, E, F, G. 

167 H, 168 A, B, C, 169 D 
Lies not where the Cattle of a Stranger are 


diſtrained a ſecond Time 466 H 
When two Men's Cattle are diſtrained 107d. I 
Rien arrere pleaded ibid. M 
Lies before AvOWry 106A 


The Form of the Writ 162 
In what Caſes it lies, and to whom directed 


ibid. B, 246 K, 2731 

The Plaintiff may bring it without ſhewing 
Cauſe, but the Defendant cannot 162 B 
It lies after a Diſcontinuance in the County 


Court 5 3823 0 
To an Ancient Demeſne Court ibid. B 
When it bears Date before the Entry of the 

„ 164 D 
It ſhall not be ſued againſt the 113 

246 K 
It lies in a Writ of Debt, without ſhewing 

Cauſe 9 3731 

To remove a Writ of Covenant 341 D 
Rediſſeſſin, 
The Form of it 440 B 


In what Caſes and what Cort it hes 4.26 B, 
437 P, E, F, G, 438 L. A, 439 ©: D, 
E, F 


Againſt Baron d Feme 437 H | 


A Writ 
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The 


A Writ of Aſſociation lies in it 435 D, 

4371 
Shall recover double Damages 439 C 
One Rediſſeiſin lies after another ibid. D 


It lies not upon a Droit Cloſe 


leaſt ibid. H 
Tenant by Elegit, &c. ſhall have it 101d. I 
His Puniſhment 439 C, 441 E. 


Releaſes. 
Where a Releaſe is a Hood Bar to a Judg- 


ment 235 

It muſt be pleaded to a Scire facias 237 1 
A Releaſe to one Obligor diſchargeth both 
2 39 M 


Remainder. 
_ He in Remainder ſhall have an Ex gravi 
uerela 459 M, 461 F, G, 463 C 
Shall take Advantage of a Condition broken 
463 C 
He may have his Writ of Intruſion res D 
May have a Writ of Entre in confimili caſu 
476 B, F 


: Remitter. 
A Man de non ſana memoria made a Feoff- 


ment, and took back an Eſtate for Life, 


and adjudged a Remitter 467 F 


Replevin, 


The Farm of the Writ 155 D, 156 E 
For what it lies JE = © 4 
How to count upon it 161d. D 
County-Court 137 153 C 


| Retorns of the SheriF, for a Withernam to 
be granted 
The Sheriff may command a Replevy by 
Word 158 E 
The Lord ſhall have it for his Villains Cat 


Tender of Amends bid: G 
In any County rbid. 1 
By the Sheriff 158 E 


W here the Sheriff muſt enter a Liberty and 
make Dcliverance 157 Þ 
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04,6 
There muſt be two or the old Jurors at the 


157 G 
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By what Writ to be removed, and into what 
Courts 160 M, 162B 
The Form of the Writ of Recaption in Re- 
Plevin, and in what Caſes it lies 166 F, 
G, 167 H, 168 C 


Reſcots, 3 
The Form of the Writ 230 D, E, G 


Where it lies, and for whom 230 C, E, 
231, 232 F 
For the Maſter, upon a Diſtreſs made by 


his Servant 230F 
For a Collector of Taxes ibid. F, G 
Upon an Arreſt ibid. G 
In whoſe Name to be brought ibid. F, G 


The Plaintiff upon an Execution ſhall have 
it 232 


It lies not where a Diſtreſs is made, and 


nothing due ibid. E 


Reſtitution. 
To the Petty Jury in Attaint, after they 


have ſatisfied their Fine and Impriſon- 
ment 2921. 


Of Goods which are ſeized for a Wreck 


256 C 
'Reto2n. 


The ſeveral Retorns to ground a Mithernam 
upon 154 C, 157 G, 170 A, 171 33 


Retorns not good in Replevin 157 F 
How the Sheriff is puniſhable for a falſe 


Retorn 


Vetom. Pabend'. 

The Defendant ſhall have a ⸗Vitbernani 
againſt the Plaintiff upon. a Retorn. Ha- 
bend. 172 F 


222 


Reverſion, | 
Reverſioner may make an Attorney 64T 


He may bring an Ex gravi Querela 459 M 
The Grantee may have an Ad Terminum qui 


preteriit | 465 B 
When he ſhall have a Writ of . 9-4 
408, 469 

4 N He 


The 
He ſhall have a Writ of Entre in Caſu pro- 
vi ſo 
White he ſhall have his Writ of Entre in 
conſimili Caſu 474, 475, 470 


Where he ſhall have his Writ of Entre ad 


communem Legem 


Rediſſeffin, 
Attaint lies upon a falſe Verdict given in it 
2521 


477» 478 


Reparatione faciend', 

The Forms of it 295 B, C, D, 296 F 

What it is, and for whom it lies 295 A, 
C, D 
For not repairing a Bridge ibid. D, 290 E 

Roy and Reyne, 

Where Lands intailed are liable to pay the 
King's Debts 493, 494, 495 
Upon every Grant to be made by the King 
of Lands, Tenements, Liberties or other 
Things, a Writ of Ad quod Damnum muſt 


firſt iſſue out to the Eſcheator 516 F, 
. — 317 

In what Caſes the Writ iſſues, ſee in Title 
Ad quod Damnum 509 


The King by the Law of Right i is to defend 
his Subjects 530A 
The King by his Prerogative may diſtrain 
any one of the Tenants upon an Aliena- 


tion, to pay the intire Duty 535 A, 536B 


Scire facias. 
FF a Quare impedit 


Quare conſultationem non 


84 A, B, 80 
123 C 


To execute a Fine and Summons returned 


222D 
Audita Querela lies not after a Summons re- 
turned upon a Scire facias 2371 


Where it lies againſt the Heir for the Meine 
to acquit him 319 T 
After the Lear and Day of Payment upon a 
Recogniſance 595 C 
Againſt the Tertenants 


ſance 597 D 


473 M, B 


596 D 
It lies upon a Defeaſance upon a Recogni- 
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Several Scire facias may be ſued where two 
are ſeverally bound 597 C 
Againſt the Heir and Tertenapts ibid. D 
The Exccutors cannot ſue out an Elegit un- 
til a Scire facias 597 


Scutagto habendo. 


What it is, and where it lies 191 A, B, E, 


192 F 
Knight's Service, what 190 E, F 
The Form of the Writ 191 
The King's Tenant againſt his Tenants 190 

1 

One Service for Lord, Meſne and Tenant 
ibid. K, 191 D 

The Commiſſion to levy Eſcuage 191 E 


Securitate inveniend' ne exeat Reg- 
num line Licentia. : 
The ſeveral Forms of the Writs 


In what Caſes they he 
From whence they iſſue 192 A 
To whom directed 193B, 194 E 
They may paſs with a Paſſport 194 F 
The King's Proclamarion is ſufficient 193 C 


Sefta ad Molendinum. | 
The Form of the Writ 285 A 


What it is, and where it lies, and for whom 


285, 371 
It may be ſued in the County Court or 


193 B, D 
192 A, 194 F 


Common Pleas 285 A, 371 
Tenant in Dower or for Life may have it 
286 B 

The Count in it ibid. D 


Services. Vide Tit. Suit. 


Service de Chevaller. 
The Widow of a Tenant in Capite muſt not 


marry without Licence 403 C 
The Form of the Writ ibid. 
Her Marriage may be granted 404 D 


W here the Alicnation ſhall not be without 
the King's Licence ibid. 


Severance. 
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Severance. 
Summons and Severance lies not in Libertate 
probanda 1811 
Summons upon the Land, how to be tried 
221C, 223D, 225 B, C 
Summons and Severance lies in a Quo jure 
300 K 


| Sheriff. 1 
May have an Under Sheriff 227 C 
May make an Attorney to make their Prof- 
fers 65 V 
What he ought to do upon à /i laica re- 
movenda 106 G 
What he ought to do upon an Excommuni- 
cato capiend. & Cautione admittend. 144, 
145, 146, 147, 148 

May command a Replevin to be made by 
Word 138 


What Returns to make, and what to do in 
Replevins 155, 156, 157, 158, 159, 170 


A, 171B 


What he muſt do upon a Nativo habend. 
176, 177, 178 


What he muſt do upon the Writ De ſecuri- 


tate Pacis 183, 184, 185 
Ex officio may bind to the Peace 186 D 
To inquire when any Damage is done to 

any Perſon protected by the King 209 B 
May be ſued for an Eſcape 210 G, 211 A, 

C, 278 A, 303 B 


For a falſe Return 211 B, 221 C, 222 D, 
e D, 226 H 
May bring his Writ of Reſcous 231 


To attend upon and execute the Proceſs of 

Commiſſioners of Oer and Terminer 2 59, 

-: 5 90 

He ſhall make Ad meaſurement of Paſture 

292 G 

What Recagnifances he may take, and how 
Execution to be done upon them 308, 
30 

What he ought to do when a Non ponend. 1 
Alis is directed to him 384, 385, 386, 

387, 388 

Whom he ought to return upon Juries, and 

whom not 385, 386, 387, 388 


Spoltation. 
What it is, where it lies, and for whom 
85 G, 86 K 
Lies againſt him only that hath Inſtitution 
861 
Lies not where the Right of the Patronage 
1s to be tried ibid. B 
It lies by one Parſon againſt another 87 E 


Statute. 
How the Clerk muſt be qualified that is to 


take Obligations upon Statutes- merchant 
384 E 


SGoͤuperkedeas. 
When to be granted to the Lord's Court in 
Ancient Demeſne 29 G 
Upon a Writ of Right where there is fo- 
_ reign Voucher 93 H, 542 A 


To diſcharge a Man from an Excommuni- 


cato capiendo 147 D, 148 E, 542 B 
It lies upon a Nativo habendo 177D 
It lies upon putting in Surety to a Suppli- 

cavit 385 A; $461 
It lies upon an Audita Querela 236 G, 544 A 
Upon an Appearance to an Exigent 537 A 
The Form of the Writ ibid. 
Where Sureties are found in Chancery 537 
In what Caſes to be granted 537A, 538 B, 

„D, 3401 

To be awarded out of the Chancery 538 
E, A, 539B, C, D 

Not allowable to an Exigent after Judgment 


539 C, E 
5340 F, G, C 


543 C 


Where an Attaint is ſued 
Upon a Writ de Homine replegiando 


Where the Suit is in the Sheriff's Court, 


Vi & armis, &c. ibid. D 
Upon a Writ of Error in London, c. ibid. E 
Where the Sheriffs hold Plea of forty Shil- 

lings 544 A 
To the Conſtable of Dover ibid. B 
To the Barons of the Exchequer, where 

they award Diſtreſs againſt one who hath 

none of the Lands of him who was the 

Accountant 543 F, G 
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Suretp. vide Tit. Plegtis acquietand, 
Mainp?t3e, ay rag of the Peace. 


The Form of the Writ 183G 
Where it lies, and for what ibid. G, H, 184 
B, 185 G 

Where upon Oath made, and where not 
183 H 

Attachment upon it ibid. A 
Damages and Fine Rob: ibid, 
Lies to the Cinque Ports 184B 


The Form of the Writ directed to the Ju- 
ſtices of the Peace and Sheriff ibid. C, D 


Where returnable 185 B 
When it may be ſuperſeded ibid. A 
Muſt enter into Recogniſance 186 D 


When and where to be certified 185 G, B, 


186 C, D 


For the Wife againſt the Huſband 185 F 
Where, upon Sureties being found 1n Vaca- 


tion- time, a Superſedeas ought to iſſue out 
of the . 


Sulit. 
Who muſt do Suit and Service at PU La 
Courts 372 B, C 


The King's Ward nor Tenant not to do Suit 


to any Lord 369, 370, 371 
How to be done by Parceners 372 C 
By Feoffees 373D 


Nor by Tenants in Ancient Demeſne at 


Court Leets 376 C 


Diſtreſs muſt not be taken for more Servi- 
ces than are due 379, 380 


The Writ De deonerando pro rata Portionis 


hes where Part of the Lands, for which 
an intire Fealty and Rent was reſerved, is 


alened _ 535 H 
Significavit, 

What it is, and where it hes 148 F 
Pope's Bull ibid. 
By a Biſhop upon another Biſhop” s Certifi- 

cate ibid, 
Supplicavit. 


What it is, and where it lies 18 5 G, 194E 


Sureties muſt be found upon it 185 A, 


194 E 


537» 538, 539, 540 „ 


Removed by Certiorari 186 C, D 
Where returnable Pits 185 B 
For the Wife againſt her Huſband 541 F 
The Form of it ibid. 
Spiritual Perſons. 

Where the Succeſſor ſhall have a Sine 1 
Capituli 450 
Upon the Alienation of their Predeceffor 
450, 451 

The ſeveral Forms of the Writ ibid. 

Tail. 
PEXANT | in Tail may bring a Dead 6 
deforceat 365 

Where . Heir in Tail ſhall bring his Qed 
permittat 487 


In what Caſes the Heir in Tail ſhall 4 
his Formedon in Deſcender 486, Sc. 


Where Lands in Tail are liable to pay the 


King's Debt 498 B, 499 
In what Caſes the Formedon in Revertcr lies 


503, 04, 505 


| Tenure, 
Upon what Tenures the Writ of Exonera- 


tiene Sele ad Curiam Com. vel Baron. lies 


369A, 370 B 
What ſhall be Tenure in Capite £566 A 


Where Tenant in Socage muſt ſue out bis 


Livery T9 586 C 
Teſtament. 

In London, where to be proved 461, 462, 

463A 


In Oxford, where to > be proved 462 A 


A Writ lies to the Ordinary to compel him 
to prove a Will | 101 


Toll. 


No Toll to be paid for Lands in Ancient 


Demeſne 31 E, 518 A, 520 J, 521 


Account lies againſt Collectors of Toll? 272 F 


Where the Writ de Eſſend. quiet. de Telneto 
lics, and for whom 5181, 519D, E, F 
The Form of the Writ, and to whom di- 
rected 2 838 


Where 
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Where returnable 


518 A 
For ſpiritual Verſons 519 F 
For the Lord in Ancient Demeſne 521 B 


For Merchant Strangers to be diſcharged of 
| W 80 Panage and . Se. 510 D 


Toꝛn de aic'. 


The Form of the Writ commanding the 
Sheriff not to come out of another Li- 
berty to his Torn 374 

When the Sheriff ought to hold his Torn 

| ibid. 


What Perſons e are not compellable to come 
0 iN 


How often compellable 377 


Traverſe. 


The Sale mentioned in the Writ of EjeBione | 


firme 1s not traverſable, but only the 


Ejectment 459 K 
The Quantity nor Seiſin of the Services are 
not traverſable in a Cefſavit 481 
Treſpaſs, 
De muliere abdufta cum bonis viri 121K 


It lies for a ſecond Diſtreſs made by the 
Bailiff 165 H 


The ſeveral Sorts and Forms of the W rits 
194, 195 B, 196, 197, 198, 199, 202, 
201, 202, 203, 204, 205 

Where it lies, and in what Caſes, and for 
whom 194 A, 1935 B, C, D, E, E, G, 
196 H, I, 197, 198, 199, 200, 201, 202, 

| 203, 204, 205 

To whom directed, and where returnable 
195 G, 196 H 

When Pi & Armis is not to be in the Writ 
194 A, 195 
196 H 

1bid. 


When it muſt be in the Writ 
2 Cauſe of Abatement 


here it is returnable in the King's Bench, 
1961 


and where in the Common Pleas 
Falſe Impriſonment 196 K, 202 P, 207 C 


One Writ lies for ſeveral Treſpaſſes 196 L, 
8 198 G, 2011 
For a Hawk 197 L 
For hunting in a Warren ibid. M 
In a Cloſe 197 A, 203K 
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De equo Capt. quouſq; finem fecit 


375 C, 376 C, D 


197A 


199 
De ſolo foſſo & Carbonibus aſportatis 198 B 


The Form of it 


ibid. C 


De domo fract. Sc. 198 D, 199A, 2011 
For Executors, where it lies, and the Form 
of it 198 E, 205 D 
Againſt a Corporation 198 F 
For fiſhing in his Piſcary, Sc. ibid. G, 
200 G, H, 2011, K 

De navi abducta 1991 
De bladis & graminibus boſci Cædui deat. 
ibid. K 

De ftagno fratt. bid. L 


For moleſting his Servants, and impounding 


-- His Cattle 199 N, 2011 
The Form of a Writ for a live T bing 200 E, 

201 M 
For dead Things ibid. 


For releaſing a Villain out of the Stocks 
200 D, E, 202 D, 207 E 


For taking of his Doves, Sc. 2011 

Pro bladis in garbis & Fano en uo 201 

Pro lapide molari  _ ibid. L 
For a Mill-Pool broken ibid. M 


For taking and Sheering his Sheep ibid. O 


For breaking his Sluices 202 B, C 
For putting out an Eye 1000. F 
For a Corporation ibid. G, H 
Odes cum cane fugavit - ibid. L 
For diverting a Water-courſe ibid. M 


For carrying Cattle diſtrained to unknown 


Places ibid. N 
The Forms of the Writs ibid. O, 204 P, 
A,B 


The Sheriff ſhall make Delivery upon theſe 


Writs 4 2086 By E 
For taking his 8 ang Barges, &c. ig. C 


For taking a Monk cut of the Monaſtery 


ibid. G 

For taking and marrying his Son or Daugh- 
ter 206 H 

. For the King ibid. I 
Quaare fenſur. freger. ibid. K 


For taking away a Waif or Stray, c. 209 B 


ibid. D 
the Maſter 
ibid. E, 208 H 

Between 


For taking away a Wreck 
Where the Servant is diſturbed, 
{hall bring the Action 


The 


Between two Tenants in Common 208 H 
For taking his Apprentice ibid. I 
Churchwardens pro Bonis Eccleſis ibid. K 
With a Continuando ibid. I. 


It lies for the Ordinary until Adminiſtration 
209 M 
It lies for taking the Lands and Goods du- 

ring the King's Protection ibid. A, B 
It ſhall be by Pone per Vadios, c. 21068 
It lies for the ſucceeding Biſhop for Treſ- 
 Þalſs done in the Vacancy 257 H 
It lies upon a Diſſeiſin 487, 488 


Treſpaſs upon the Cafe. 
The Form of the Writ, and where it lies 
196 B, 210 E, F, G, 211 A, 212, 213, 
214, 215 

And for what 15 B, C, 210 G, 211 B, C, 
212, 213, 214, 215 
It ſhall be by Summons _ 210 G, C 
Againſt the Sheriff for an Eſcape ibid. G, 
211 A 
For a falſe Return 209 B 
Where againſt the Bailiff of a Liberty for a 
Diſtreſs taken 211 E, F 
For not cleanſing his Ditches 212 G 


For a Priſoner againſt the Gaoler, for abu- 


ſing him ibid. H 
For diſtraining a Prelate' J Horſe whereon he 
is ridin ibid. 

Or upon their Church 15565 214 E 
For Nonfeaſance 5 S4C A 
Apainſt an Innkeeper, when Goods are ſtoln 


from thence _ ibid. B 

Upon a Warranty ibid. C 

For a Malfeaſance 214 D, F 
For taking Toll where none is due ibid. E 


For diſtraining Tenants againſt a Preſcrip- 
tion - 2168 
For making a Gulph in the Water bid A 


Againſt the Sheriff for entring a Liberty 


216 B 


For the Gaoler againſt the Priſoner for eſca- 


ping 0 ibid. C 


Againſt him that playeth with falſe Dice 


ibid. D 


TABLE. 


What the Sheriff ought to do 


Trial. 
The Miſe ſhall be joined in a Writ of Right 
E F 
So likewiſe in a Writ of Ne injafte ww 22 A 
Whether Summons or no, how to be tried 
221C, 223D 
In a Quo jure ſhall be put upon the meer 
Right or Battail | 2991 
So likewiſe upon a Rationabilibus diviſis 
7 JO00 

The Miſe ſhall be Joined i in a Writ of Cu- 
ſtoms 355N 


Tolt. 
The Form of the Writ where the Party | is 


denied Juſtice, or his Suit upon a Writ 
of Right 7 F 
To remove a Writ of Right of Dower 16 E 


Qaloꝛe Maritagii. 

1 Form of the Writ 331 F, G, K 
What it is, and where it lies 54d. F, 

G, I, 332 A, B 

Againſt the Heir of the Meſne 332 L 

It ſhall be 3 in a Secka ad Molendinum 
286 0 

In a Curia ln, 297 

Shall be in an Aſſiſe of Nuſance 430 F 

Lies not in a Nuper obiit 457 Q 


Alicar. Vide Parſon. 
Ut Laica removenda. 


What it is, Where it lies, and for whom 


124 D 

The Form of the Writ upon the Biſhop's 
Certificate ibid. E. 
When directed to the Sheriff, and the Form 
thereof ibid. F 
ibid. G 
The Form of the Biſhop's Certificate ibid. B 


Uienage, 


The 


Uillenage. 
In a Hemine replegiando 15% 154 F, G, A, 
155 B 
Qituallers, 


No Perſon ſhall be a Victualler during the 
Time that he is Mayor or Sheriff, Sc. of 


any Town 400 O, A, B 
The Form of the Writ againſt them 401 
The Forfeiture ibid. 


Uoucher. 
Where a Man may vouch and doth not, he 
ſhall not have a Warrantia Charte 312 1, 
314 D 


What Lands of the Vouchers are liable ibid. 


A Man cannot vouch in an Aﬀiſe 313A 
When he may in an Aſſiſe of Novel Diſſeiſin 


412 

May vouch at large in a Mort d' Aunceſtor 
ibid. F, 434 

Lies not in a Nuper obiit 457 Q 


Cſurpation. Vide Tit. Pꝛeſentment 
nd Quare impedit. 


Utlawy. 
Proceſs to Utlawry lies in a Writ of Ac- 
count 268 H 
Waſte, | 


HE. Nature of it, and agaipſt whom, 

for whom and what it lies 134 J, 

135, 138 K 

The Form of the Writ againſt Tenant in 
Dower - nagC, 1234 
Againſt Tenant for Life or Years 125 C, 


131 B 
126 D 


Where it is 1 by an Abbot 
V here by the Heir, and when ibid. 134 A, 
135 B, E, 139 
Ann whom to be brought 127 E, E, 1 n 
By the King's Grantee in Reverſion 
The Form of the Writ againſt Tenant by 


Curteſy 128 C 
Where the Heir grants the Reverſion in Fee 
ibid. D 


127 G 


TASTE L ©: 


Where it lies againſt Tenant per Curteſy 
128 D, 129 E 


The Form of the Writ againſt Tenant for 


Life or Years 129 G, H, I, 137 D, 138 


The Form of it for an Abbot or his Pre- 


deceſſor 130 A 
The Form of the Writ againſt Executors 76. B 
Againſt Baron and Feme _ ibid. C 
For the Heir againſt Baron and Feme 131 
For one which was a Coparcener after Par- 

tition ibid. D 
For Coparceners os 138 
Againſt Grantee for Tenant for Life 1 31 E 
Againſt Leſſee of a Parſon, Prebendary, Se. 

131 F, 1370 


By Grantee of, or he in the Reverſion 131 


G, H, 132 A, B, 133 C, D, E, 134 H, 


135 B, 1371 
By Grantee of a Remainder 133 C, D, 137 B 


For the Lord by Eſcheat 124 G 
Againſt Tenant by Elegit, and the Execu- 
tors ibid. H 
Againſt Eſcheators and Guardians ibid. A, 

3 3428- C 

Betwixt Tenants in Common ibid. D 
By Guardian in Socage ibid. G, 139 


What ſhall not be accounted Waſte 1 36 K, 


L, M 

Feme excuſed by the Huſband's Death 35. I 
For not repairing of Banks sid. N 
To plough a Meadow zbid. 


Lies not againſt Tenant in Tail apres Poſſi- 


bility "$49 P 
What Trees ſhall be Waſte ibid. A, C 
Waſte done by a Stranger ibid. G 
For Tenant in Tail ibid. H 


When, againſt whom, and by whom to be 
brought 138 K, 139 
Deſtruction of Villains | 128 
No Waſte not to repair ruinous Houſes 7:4. 
By the Heir againſt Guardian in Socage 761d. 
139 

Attaint lies upon an Inquiry in Waſte 24.5 « 


 Withernam, 
Capias in Withernam againſt Body and Goods: 
in a Homine replegiando 155 C 
The Form of the Writ 158 A, my 
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The T ABL E. 


In what Caſes it lies, and for whom 157 G, 
| 169 E 
Non omittas to a Liberty 158 B 


It may be awarded out of the County Court 


ibid. C 
The Sheriff's Return to be rehearſed 169 G 


The Sheriff's Return to ground the Writ 


170 A 

Non omittas ibid. 
The Form of the Writ out of the Chancery 
171 


Proceſs to the Utlawry lies upon a W:ther- 
nam returned in the King's Bench or 
Common Pleas | ibid. D 

Averia elongata ibid. D, E. 


Marrantia Diet. 


What it is, and where it lics, and in what 


Calcs a6 A, B, C. D 


The Form of the Writ " "S328 
Grantable by the King only, and to whom 


to be directed ibid. E. 


Tarrantia Chartae. 
Of Lands in Ancient Demeſne 29 H, 215K 


The Form of the Writ 311 E 


Where it lies, and for whom 310 D, 317. 
312, 313, 314, 315, 316 

Where it lies where there is no Charter 311 
F, G 

It lies upon the Words Dedi & conceſſ againſt 
the Grantor, but not againſt his Heir 


312H 
It lies not where a Man may vouch, and 
will not ibid. 1 


It may be ſued out before he is impleaded 


ibid. K, 314D 
What Lands of the Vouchee's are liable 7%. 
It lies not upon an Exchange 313B 
It lies againſt none but Tenant of the Land 
314 TC 
In what County to bring it ibid. F 
By what it ſhall be determined ibid. ( 
Divers Writs 315 H 
What ſhall not abate it 3161, 
How the Recovery ſhall be when the De- 
mandant is not impleaded 317 E 
Treck. 
The Lord may bring Treſpaſs for taking of 
It away 207 By 1) 
What ſhall be a Wreck | 2560 
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